_ CORRIGENDA, 


(1) Page 37, line 14, delete J. after Lord Wright. 
(2) Page 52, line 7, for respondent read appellant. 
_ (3) Page 120, line 2 from below, for for’ read in 
respect of. ea ae 
(4) Page 121, line 15, after opinion add that. 
(5) Page 133, line 8, for and read to. 
(6) Page 131, line 9 irom below, add a after been. 
\7) Page 255, line 5 from below,. for other certain 
‘documents read certain other documents. _ 
(8) Page 256, line 10, for Karapayi read Karapaya. 
(9) Page 273, footnote, for 1393 read 1933. 
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®@ urferemce io arbitration. The provision 
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ELR 30 All. 32; Luxumibai v. Hajee 
heer =. Manchar Singit, 1.L.R. 46 All. 208; 
CELR. 27 Cal. 61: Umed Singh v. Sobhag Mal, 


appellant. 


= respondent. 


The appellant was the plaintiff in 
In his plaint he sets out that he is 
Samce June 1914 the owner in posses- 
of land and that about two months 


2 No. 260 of 1932 from the judgment of the District 
za8 Appeal No. 89A of 1932. : 


ed that the defendant had encroached - 
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~ upon the land; so he had a survey made and. prays 


for possession of the land encroached - upon.” The 
defendant filed a written statement saying that he 


himself sold the holding to the plaintiff, that:. everg 
since the sale the plaintiff and he had considéed a: 
certain fence between the plot sold to ‘the: plaintiff: 
and that belonging to the defendant as the. boundary’ 
line. He denied that he encroached on the :plain-; 
tiff’s land or put up any new fence since 19144 ‘and! 
pleaded. that even if’ he were in: possession of *.the? 
land he had been: in possession of it since 1914:and: 
therefore the suit was barred by limitation. | On ‘the: 
30th July, 1932, the case was called and the airy, 
order runs as follows: oe “eM 


“Both counsel say | that they would like to refer: ihe matter 3 


(land in dispute) ta the S.L.R. and abide by his decision.” — 


A letter was accordingly sent to the Superintendent 
of Land Records (page 12 of the file) asking him to 
survey the land according to the sale deed forwarded 


‘with the letter and give a correct report as.‘ to 
whether the existing. well and the defendant's. house 3 





| 
| 


encroached on the plaintiff's land. The Superin- | 


ends up: 


‘tendent of Land Records sent in a report wich 


“For these reasons I hold that. the defendant's: ‘house 


encroaches upon the plaintiff’s land 4 inches at north-eastern corner 
and that the existing well also encroaches ° upon the plaintiff's land 
to the extent of 1 foot and 8 inches and one foot respectively’! 4, 


One would have thought s so far-as the Suitey 


“work was concerned it would have completed «the 


case, but the defendant’s pleader filed an ahiscnon 
on the ground that the Superintendent made. 

mistake. The Township Judge considered the objic- 
tion and sent the case back to the Supenatensint 
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br the agreement 
Hirst report of the 
and that the lower 

the second report. The 
fedge <ismissed the appeal 
saivey was not according to 
ement and therefore the Judge 
weyecting it. we es having 


yeem the partics must be regarded 
weference to arbitration. The word 
kS mot used but if the parties say that 
preter the matter to the Superintendent of 
and abide by his decision the Superin- 
‘Land Records is clothed with the powers 
ator. It was contended before me that 
a reference to arbitration but an appli- 
Br a local investigation. I agree that it might 
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have been regarded as -an- application for a log 
investigation, but for-the. final passage “and abig 


‘shall be in’ writing. and shall state the matter sough 
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by his decision.” If the parties had merely wantg 
a local.investigation they would not have boug 
themselves to abide by the decision of the Superi 
tendent of Land Records. : 

It was further argued that under paragraph ] 
of the Second. Schedule of the Civil Procedurg 
Code an application to refer to arbitration must be 
in writing and there was no written application t4 
refer. The passage runs “Every such applicatio 


to be referred.” Had the matter been res integra 
must admit that I would have held this objectior 
good, but. it is not, and there seems to be amplg 
authority for holding that the objection is not good! 
In Umed Singh v. Seth Sobhag Mal Dhadha “(1) if 
was pointed out that signature was: unnecessary} 
This is a Privy Council case, and of course if the 
signature of a party is unnecessary the writing’ in a 
diary might be considered as equivalent ‘to an 
application in writing, but there are cases” nearer 
to the point than this. In Shama Sundram Iyer v. 
Abdul Latif (2) it was argued that inasmuch as the 
original application to refer the case to arbitration 
was not made in writing the arbitration proceed- 
ings, the award and the decree were all invalid. 
It was held by a Bench that the. second part 
of paragraph 1, Sch. II (s. 506 of the former Civit 
Procedure Code), was directory only, and if it was. 
clear that both parties consented to the reference 
and the order of reference was made by the Court 
in the presence of their counsel the reference was 
good. In Abdul Hamid v. Riaz-ud-Din (3) where 


(1) (1916) LL.R. 43 Cal, 290. (2) (1900) LL.R. 27 Cal, 61, 
(3) (1907) LL.R, 30 Ali, 32, 
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doth parties to a pending suit.consented to a reference 
to arbitration and an order of reference was then 
and. there made by the Court ‘in the presence of 
the parties, though. not upon a written application, it 
ewas held that it was not open to the Court to supersede 
that reference. In Luxumibai v. Hajee Widina 
MCassum (1), a case in which there was a Judge’s 
vorder consented to by the plaintiff and defendant 
Ewhereby the suit was referred to arbitration it was 
held that the absence of a written authority did not 






















Manohar Singh (2) where the pleaders to both 


der of reference was accordingly made’ by the 
urt, though not upon a written application, it was 
d thatthe award based on the reference so made 
valid. With all these cases before me I must 
Id that this was a valid reference to arbitration. 


3 it as.erroneous. There was nothing alleged which 
ould enable the Court to modify or correct the 
Sward under paragraph 12, Sch. IJ, there was nothing 

ped.which would enable the Court to refer it 
to the arbitrator under paragraph 14 and there 
sno allegation of any misconduct of the arbitrator 
other cause which would enable the award to be 
St aside under paragraph 15, The award therefore so 
feaeas it went was good and binding upon the parties 


wemt and if the case ended there the plaintiff was 
Mmnd to succeed, The case however cannot end 


- @) (1899) LL.R. 23 Bom. 629... (2) 1924) LL.R. 46 All, 208, 


validate the order of reference, ‘and in Mahabir’ 


e parties stated that they agreed to a reference to ° 
itration, and the statements were recorded and an * 


‘The reference having been made and the report. 
ved it was not open to the Court to send it back. 
erroneous, nor could: either of the parties object. 


Gio according to that award there was an encroach- 
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there because the Superintendent of Land Records. 
was only asked. to make an award as to -the ‘fact: 
of encroachment. The defendant had an alternative 
defence and that was that the boundary, whatever dt 
was, had been in the same place from 1914 to 1932, 

and if he can prove that the boundary has been 
unmoved for more than 12 years he will be entitled 
to keep his land even if legally he has no valid: title 
to all the land of which he is now in: occupation: 
The question of limitation was not referred to the 
arbitrator and that has got to be decided ‘by the 
Court. ; 

For these reasons the case will hare to . 
remanded --to the trial.Court for decision ‘of the 
issue : “Has the defendant acquired title to the lanc 
of which he is now in occupation by adverse 
possession for more than 12 years?’ When the Cour 
has. heard such evidence as the parties may wish ‘t 
adduce on this point, the trial Court will.come to ; 
finding and will forward the case to this Cour 

through the: District Court which will also TECOre - 
a finding on the issue, 


{On the facts of the case .the defendant's ple: 
of adverse possession failed and the plaintiff wa 
held entitled to a decree for possession. | 
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hore Sir Arthur Page, Ki., Chief Justice, and Mr, Justice Das 
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msage—Adathi system—Accommodation of capital to mofussil Chettyar 


stituent—Lintit of authority. 


ding to the adathi systeni prevailing. among Chettyar money-lenders 
a mofussil Chetlyar who wishes to be certain that he will have ai his 
daring the course of the year enough capital to meet the requirements 
ness employsa Chettyar in Rangoon as his adathi, The adathi 
s io provide within a stated limit the capital necessary io meet the 
ts of his mofussil constituent. For this accommodation the adatht 
sagreed sum for his remuneration and interest at the current Chetty rate. 
adathi supplies capital in excess of the agreed limit, he may charge a 
gaze of interest. As and when the mofussil Chettyar requires ca'pital he 
his adathi to procure the required sum for him, and the adathi either 
es the money out of his own resources or obtains it from one or other of 
geembers of the Chettyar-community in Rangoon. : 

eid that, apart from usage or estoppel, the adathi had no implied 
¥ to bind his principal by contracting loans to'an unlimited extent with- 
r instructi ons. in that behalf from his sonatitusnt, 


Clark (with him Venkatram) for the appellant. 
uN. M1. Cowasjee for the first respondent. 
ay for the third respondent. 


Pace, C.J.-This appeal must be allowed. 

eIn my opinion this is a plain case, and but for 
fe fact that Maung Ba J. passed-a decree in favour 
#he plaintiff against the. appellant firm I should 
thought that there was no doubt either in law 
m fact that the suit .as against K.S.R.M. ee to 
e been dismissed. a ee : 


‘Civil First Appeal No. 177 of 1931 from the sie aca of this sot on oe 
nal Side in Civil. Regular No. 632 of-1929, ; 


Le 
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‘The suit was ae by ‘the first respondent, 
against the appellant K.S.R.M. for money lent. In 
the alternative a like sum was claimed against the 
second respondent N.P.A.K. and the third respondent, 
who was a servant and agent of the second respon-. 
dent, for money had and received to the first 
respondent’s use, or for damages for fraudulent 
misrepresentation or breach of warranty of authority.. 

At the trial the learned trial Judge dismissed the 
suit as against the third respondent, but passed a 
decree in favour of the plaintiff against both the 
appellants, K.S.R.M. and the respondent N.P.A.K. I 
confess with all respect, that I find some difficulty 
in understanding upon. what principle or basis such a 


decree could have been passed. Indeed, Mr. Cowasjee. 
- who appeared for the first respondent has rightly and. 


properly conceded that a decree in favour of his. 
client jointly and severally against K.S.R.M. and’ 
N.P.A.K. cannot be sustained. And the reason is. 


‘clear. A decree in favour of the plaintiff against 


K.S.R.M. firm must. proceed upon the footing that’ 
N.P.A.K. firm had authority from K.S.R.M. firm to 
borrow the surn in question on K.S.R.M.’s behalf; 
while a decree against N.P.A.K. must proceed . upon 
the ground that when purporting to borrow the sum 
in suit from the first respondent for and on_ behalf 
of K.S.R.M., N.P.A.K. had no authority from K.S.R.M, 
to contract the loan. Further, a decree in the form 
in which it was passed was not sought by the first 
respondent in his claim, in which relief was claimed 
against K.S.R.M. or in the alternative against NLP. A.K, . 
and Vyravan Chettyar. . 

The material facts, except as to the alleged. trade 
usage, are few and not seriously: in dispute. It appears 
that a system known as the adathi system prevails 
among Chettyar money-lenders in Burma which is: 
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allowed when Chettyars in. the mofussil obtain loans 


pect and distribute money on behalf of their 
pnstituents in the mofussil. An agreement in com- 
mn form between a principal in the country and 
as adathi in Rangoon is in use, and at the trial a 
mmber of adathi agreements in common form were 
@dduced in-evidence by the first respondent. In 
(< h agreement the terms are substantially the same. 
mhe course of business is to the following effect: A 
< hettyar in the mofussil, who wishes to be certain 
hat he will have at his disposal during the course 
the year enough capital to meet the requirements 
his business, employs a Chettyar in Rangoon as 
adathi. The adathi undertakes to provide within 
stated limit the capital necessary to meet the 
uirements. of his mofussil constituent, and for his 
vices. during the year the adathi is paid by his 
incipal in the country a fixed sum by way of 
muneration, which varies according to the amount 
accommodation that the adathi undertakes to 
ovide. For such accommodation as may be required 
the principal within the limit set out in the udathi 
greement the usual current rate among Chettyars is 
charged ;- but, if the mofussil constituent requires 
«apital in excess of the limit for which the adathi 
- undertakes to be responsible, on the additional sums 
| that he provides. the adathi is at liberty to charge’ 
interest in excess of the rates current among the 
Chettyars. It was, I think, established conclusively 
by the evidence of the Chettyars at the trial that as 
and when a mofussil Chettyar requires capital he 
instructs his adathi to procure the required sum for 
-him, and the adathi either provides the money out 

| of his own resources or obtains it from one or other of 
_ the members of the Chettyar community in Rangoon, 
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In the present case, K.S.R.M.. in Shwebo. for: 
more than ten years had employed as their adathi im 
Rangoon the second respondent N.P.A.K., and from 
time to time as K.S.R.M. required finds N.P.A.K. 
were instructed to remit the money to Shwebo. In 
1928 Rs. 15,000 was obtained by way of loan by 
K.S.R.M. from the first respondent, A.T.K.P.L.S.P. 
Chéttyar firm, through their adathi N.P.A.K. The 
normal course of business in such transactions was: 
followed in that case, ie. N.P.A.K., when the loan - 


“was contracted, anced an Gostdned promissory note’ 


from the first respondent, which was forwarded to 
Shwebo, where it was executed on behalf of K.S.R.M. 
in favour of the first respondent. In. May 1929 ° 
N.P.A.K. was in grave financial embarrassment, “and 
the managing partner of the firm, Muthia Chettyar, - 
was not in Burma. It so happened also that at that. 
time none of the partners in. the appellant firm were 


in Shwebo, and the managing partner Ramanathan’ 


Chettyar a relative of Muthia Chettyar, was in the. 
Madias Presidency, the two families. residing in the 
same village. In these circumstances Muthia Chettyar . 
conceived a plan by which, purporting to act as the 
adathi of K.S.R.M., he hoped to obtain money from 
the first respondent, and to misappropriate it to his 
own use or that of his firm. The scheme’ was 
simple, and it succeeded on two occasions. On the 
12th of May 1929 .Muthia Chettyar. sent a telegram — 
to his senior assistant Narayan’ Chettyar in. Rangoon _ 
ordering him to obtain a loan on behalf of K.S.R.M. . 
from a Chettyar ; and Narayan, on behalf of N.P.A.K., 
and purporting to act as the adathi of K.S.R.M.,~ 
approached the S.A.A. firm, and obtained from ~ that 
firm Rs. 25,000. That sum was then fraudulently | 
misappropriated on the instructions of Muthia Chettyar 
either to his own use or to ‘that: of: his?firm. The - 


iS e ARS OU eae EES At 


Bissory ae in favour of S.A.A. in connection bia 
F this transaction was duly forwarded to Madras, Peon 
it was presented by Laxman Chettyar on ae 
of N.P.A.K. to Ramanathan Chettyar for arkKp. 
Rature. Ramanathan signed that promissory note Pe 
o Aircumstances to which it is unnecessary to refer,  PIR™- 
min due course repaid the amount due thereon. Paes, CJ. 
: pOr the 25th of May 1929 a similar transaction 

& carried out under which N.P.A.K., purporting to 

Eas the adathi of K.S.R.M., ahbgeed Rs. 25,000 
= the first resporident. That sum also was 
E=ppropriated by Muthia Chettyar, and fraudulently 
mverted either to his own use. or to that of his 
im. When. the promissory note in respect of that 
eesaction was presented to Ramanathan in Madras 
He refused to sign it, and proceeded to Rangoon 
Miere he interviewed the managing partner of the 
ist respondent firm, Anamalai Chettyar, and informed 
“mem that N.P.A.K. had-no instructions or authority 

fom K.S.R.M. to contract this loan on their behalf, 

ze that he repudiated any liability in respect of it. 

Bereupon the present suit was filed on the 4th of 

Dece mber 1929, 

e In the plaint, as I understand it, the first respon- 

nt claimed that in the circumstances therein stated 

Be Ioan was in fact made to K.S.R.M. ; but, in the 
Siernative, if it was. found that N.P.AK. had no 
= thority to contract ‘the loan on K.S.R.M.’s behalf, 
fee plaintiff claimed a like.sum as damages against 
pa-P.A.K. and their servant and agent, the third 

es pondent Now, in order to succeed against 
Peo5.R.M. it was incumbent upon. the first respondent 

S prove that in contracting the loan N.P.A.K. was 

Bo thed with authority from K.S.R.M. in that behalf. 

4 His beyond doubt or controversy that no express 
wt structions were given by K.S.R.M. or received by 
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N.P.A.K. authorizing or instructing N.P.A.K. to-. 
contract the loan in suit on behalf of the appellant 
firm. The only evidence adduced at the trial in. 
this connection was that of Narayan . ‘Chettyar, who . 
at- the time when the loan was obtained was’: 


“managing the affairs of N.P.A.K: in Rangoon, and’of 


Ramanathan the managing member of the K.S.R.M.- 
firm. The evidence of Nanay al Vhettyar was to the” 
following effect : ; 


*T was aduthal (assistant) in N.P.A.K. firm in Rangoon. The” 
then agent was Muthia Chettyar. We got Rs. 25,000 from the’ 
plaintiff firm for the first defendant firm. It was for thavanat (a 
loan repayable in three or four months) we got the same. Our 
principal N.P.A.K. Muthia Chettyar had telegraphed to us- 
to take money from the plaintiff firm. N.P.A.K. was in 
need of money then. First defendant firm had not instructed, 
us to take the loan. There were then dealings -on account 
between N.P.A.K. and K.S.R.M. At that time N.P.A.K. was 
owing within Rs. 40,000 to K.S.R.M. as per the accounts. 
Within 15 or 20 days after the said loan N.P.A.K. firm failed. ° 
We had executed a letter to the plaintiff firm agreeing to get. 
an on demand from the first defendant firm. I also got anon’ 
demand form from the plaintiff firm, and sent it. ‘to our . 
principal. The on demand was not received. This Rs.. 25,000 
was credited in favour of K.S.R.M. in the N.P.A.K. account.” 


The witness further stated : 


“This Rs. 25, 000 which we got from the plaintiff firm was 
utilized for the needs of. the N.P.A.K. firm.” 


Ramanathan Chettyar, in his audenee. denicd 


- that he had given any instructions to N.P.A.K: to 


contract the loan in suit. In the absence of express. 


_instructions, therefore, it was necessary that the first. 
‘respondent should prove that N.P.A.K. had been. 


given general authority from K.S.R.M. under -which_ 
they would be authorized to obtain this loan for and 
on behalf of K.S,R.M. from the. first respondent. In_ 
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blish this general authority the first 
pesagraph 10 of the plaint, set out the 


gm the alternative aver that according to 
tee business of Chettyar money-lenders 
wt farm is liable for the loan raised 
im the usual course of business as 
@iefemdoss No. 3 firm, and that the 
Mie 28am fer the act cf their agent 
Ghe first amd third deiendant firms 
lsibie fer dme repayment of 


 appeeciate the 
fie plemit. [If the 
q@mer that the usage 
@ am agent author- 
gemse of his business as 
belzali of his principal the 
repay the loan there was no 
ff to prove any custom to that 
fee law of the land. Further, the 
fecha the usage is pleaded is altogether 
“omvey any other intelligible meaning, and 
a party who relies upon an usage must set 
particularity in his pleading, the usage as 
wmes to nothing. However, as a consider- 
of evidence was called on the one side 
fhe other with respect to an alleged usage, 
issue was framed in that behalf by the learned 
ge, it is perhaps desirable that I should say 
king about the usage in respect of which the 
was raised, and the evidence upon which it 
‘sought to be proved. ; 
WAt the trial an issue to the following effect was 
and determined with respect to usage : 
"Whether in the business of Chettyar money-lenders in 
m there is an usage that if 4d employs B as adathi the 
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latter has general authority: to. borrow monev on betel of A 
so as to make A liable for the debt.?” 


That again is. ambiguous, “but botn at wic wuias 


and at the hearing of the appeal the learned advo- 
cate for the first respondent stated that it was 
abundantly clear that.the meaning of that issue and. 
the usage which was sought to be’ established - ‘was 


that if a mofussil Chettyar employs “a Rangoon 


Chettyar as his adathi the Rangoon Chettyar has a 
general authority to contract loans on behalf of his 


principal from. other Chettyars to any amount and 
-without any instructions being received in that behalf 


from his constituent in’ the mofussil. Itvis a truly 


astonishing contention, and ‘if any such usage exists 


it places an extremely dangerous weapon in _ the 
hands of adathis in Rangoon. 
The learned trial Judge found as a fact that no peace 


- of that nature had been. proved. Inmy opinion, noone ~ 
-who peruses the evidence in respect of the alleged - 


usage could doubt that the decision at which: ‘the. 
learned Judge arrived was correct. lt is a mere 


platitude to state that witnesses who are called to 


prove an usage generally disprove it, and this case-is 


no exception to the general rule, On behalf’ of. the 


appellant a number of witnesses were called who stated 


that an, adathi would have no authority to contract a | 
loan on behalf ‘of his principal unless he had received 
instructions inthat behalf, and as I understand’ the 


burden of the evidence as to the alleged usage which. 
was adduced on behalf. of the first respondent it seéms 
to amount to this: The Chettyar community, who are’ 
Madrasis doing money-lending business in Burma, are 

closely inter-connected by ties.of commercial and: 
family relationship, and carry on business. inter se in 
athe most honest way. It is common poe that a 
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such as the one now. under consideration 
arently has never arisen before, and that where an 
dathi has contracted a loan on behalf of his principal 
act has invariably either been expressly authorized 
. subsequently ratified by the principal. The 
finesses, however, were constrained to admit that 
question whether in a case where an adathi without 
structions had contracted a loan on behalf of his 
incipal he would thereby create privity of contract 
een the principal and the person from whom the 
dathi had obtained the loan was one that had never 
isen, and never had come under consideration, and 
efore. no proof in accordance with the well-settled 
of law in connection with customs and usages 
or could be forthcoming. 
But the case does not rest there. To my mind the 
pasonable inference to draw from the evidence as to 
sage that was given by the witnesses called on 
ehalf of the first respondent, is that where an adathi 
eement subsists between a mofussil Chettyar and 
Rangoon Chettyar the Rangoon Chettyar normally 
ows money on behalf. of his mofussil constituent 
y..upon instructions from the mofussil Chettyar, 
gather from the evidence of these witnesses, how- 
wer, that it sometimes happens that the money market 
be favourable to-a borrower, and in ‘such 
stances an adathi may now and then obtain a 
n without any instructions or authority in that 
alf from his mofussil constituent. trusting to 
principal to ratify what he has done, and so 
mfidential and quixotic are Chettyars in their business 
palings among themselves that the mofussil constituent, 
fhether the loan contracted in such circumstances 
a the event turns out to be for the benefit of the 
Mebettyar in the country or not, has in the past 
wwariably ratified what the adathi has done. 
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that, in my opinion, even the evidence of usage 
called on behalf of the first respondent does not go. 

It is along step, however, from a finding that . 
when on rare occasions .an adathi has borrowed’ 


‘without instructions from his principal the principal 


has satified the unauthorized act of the adathi, to 


_a finding that there isan usage among the Chettyar 


community that the adathi has a general authority 
to bind his principal by contracting loans to an 
unlimited extent without any instructions in~ that 
behalf. No such custom was alleged and no such 
custom was proved; and I need only add that, in 
my opinion, there was not only ample evidence to 
support the finding of the learned Judge upon this 
issue of fact, but that it was the only reasonable 
conclusion at which he could: have arrived. j 

The result is that N.P.A.K. possessed no express 
or implied authority to contract this loan as agent 
for and on behalf of K.S:R.M. In the desperate 
straits in which the learned advocate for the first 
respondent found himself, with his usual adroitness. 
he was able to present to the Court further argu- 
ments in support of the view that N.P.A.K. -had 
both express and implied authority to contract the 
loan as agent for K.S.R.M.- 

As to express authority the learned advocate 
referred to the following passage in the evidence: of 


' . Anamalai ia as 


“A month after this loan (in March 1928) I hada talk ‘with 
N.P.A.K. Muthia Chettyar and Chidambram Chettyar, the 
principal of K.S.R.M. in my shop at Rangoon. Muthia~. intro- 
duced Chidambram to me and I had a talk with Chidambram. 
Chidambram Chettyar told me that N.P.A.K. Muthia Chettyar 
was acting as his adathi, that he was getting for him thavanai 
loans, and that we could also lend money to him on behalf of 
K.S.R.M.” : 
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The learned trial Judge disbelieved the story of 


‘this conversation that had been told by Anamalai 
Chettyar. No sensible person in the. circumstances 
could give it credit. It is to be observed that at 
the: time when Anamalai gave his evidence both 


Chidambram Chettyar and Muthia Chettyar were 


dead, and therefore what Anamalai stated he could 


assert without fear of contradiction. It is next to - 


be. borne in mind. that at the time when 
Chidambram was asserted by- Anamalai to have 
had this conversation ‘in Rangoon, Chidambram 
-was in Madras, for Chidambram, who had been 


the managing partner of K.S.R.M. in Rangoon had » 


rétired in 1927, had returned to Madras, and never 
again revisited Burma. 
“But. the matter does ‘not rest there,. ieee: 
-this all-important statement upon which the learned 
advocate relied: as amounting to an express author- 
ity to N.P.A.K. to contract this loan, was never 
mentioned 1o any one before Anamalai Chettyar 
gave his evidence at the trial. No mention of 
itis found in the pleadings; no suggestion of 
it was made when Anamalai gave evidence before 
the District Magistrate, Rangoon, in the proceedings 
in. which the first respondent prosecuted Muthia 
""Chettyar, the agent of N.P.A.K.; and no reference 
to it is to be found in the correspondence before 





trial. It is enough to dispose of the contention that. 


by reason of the alleged conversation between 
Anamalai and Chidambram in ‘1928 in Rangoon, 
N.P.A.K. had’ express authority to contract. this 
loan for K.S.R.M. to say that we do not believe a 
“word of the story that was told in this connection by 
Anamalai Chettyar. 

The learned advocate for’ ‘the first respondent 
further eee that~in the circumstances’ there 


17 


1933 


K.S.R.M. 
-CHETTIAR , 
FIRM 


uv. 
A.T.KIP, - 
LS.P. 


CHETTIAR 
FIRM. 


PaGE, C.J. 


Pa GE, cj. 


INDIAN LAW REPORTS. [VoL XU: 


was a“ holding out,” by, KSRM.. oof” NPAK: as 


Pict 


“question, and. ‘that by ‘Feason of ‘such : holding out “a 


: ‘the. first. respondent was induced to lend this sum ‘of 
: Rs. 25, 000 ‘to: K. S. R. M. What, i is the evidence which 
,” ARS urged. ‘justifies this : contention _ ? Merely this, 


4 


that it is admitted, that’ on several, occasions | during 


the ten years in " which NPAK. ‘had acted as adathi. 
of. K. S.R.M. N. P.A. K, had. contracted: loans on behalf 
of K. S.R. M. ‘with members of the Chettyar community 
in Rangoon, From’ that admitted fact the learned. 
advocate for the first respondent contended. that’ it 
_ Was. a. teasonable.,. inference, for the Court to draw 
that K.S.R.M. represented to the, first respondent 


that N.P.A.K. had authority. from. ‘them to’ contract 
the loan in question. I confess that this contention 
appears t to me to be wholly unsustainable, ‘and: thou: gh 


“pressed the learned advocate for the first. respondent 


could give no satisfactory answer or explanation | to 
an analogy which I put to him in this connection. 
I asked. him whether if an’ agent in Rangoon was 
authorized by his ‘principal on three occasions‘ to 
buy cast-iron for him, and on a fourth occasion. the 
agent offered to buy act: iron from a different person, 
purporting to act as the agent of the principal for 


whom he had purchased’..cast-iron on “the former 


occasions, it would be. reasonable for the Court to 


draw the inference that’ because’ the agent: had 


received instructions to purchase the cast- -iron..on 
the previous occasions he must be taken to. have 
been “ held out ” by his principal as having authority 


in that behalf on the fourth occasion also. In-my 


opinion, merely because N.P.A.K. had on_ previous 
occasions been instructed to obtain loans on behalf 
of K.S.R.M. from members of the Chettyar community 
in Rangoon it is impossible ‘to draw the inference 
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‘on any later occasion he must he taken to have 
Jothed with apparent -guthority to contract a a 
behalf of K.S.R.M. But it is unnecessary 
this matter, ‘because it is of the essence 
authority created by ” holding out ” that the 
irty to the contract by Teason of ‘stich 
g ont” should have been induced to. enter 
e contract. Now, ° so far from Anamalai 
ar, the managing partner of the first respondent 
being induced to grant this loan to K.S.R.M. 
she relied .upon the “ holding out os of 
as*their. agent; by . K.S.R.M. not only is no 
“@ase raised.in the pleadings, but the case for 
-respondent which. _ has consistently and 





er the -amount of this loan from’ K.S:R.M., 
been = that Muthia Chettyar stated ‘to Anamalai 
Mtyar at the time ,when the loan was ‘granted 





“this loan on their behalf, and the conduct 


fon of any other position. After. it had transpired 


ALP.ALK. had not handed over the proceeds of | 


a an to K.S.R.M..,. but had fraudulently misappro- 
it. to their own use, the first respondent, 
bE Anamedai Chettyar, filed a complaint agairist 











Magistrate, Rangoon, under s. 420 of the 
enal Code, upon the ground that by falsely 


. the first respondent had been induced: ‘to 


K., which but for. this. false | pretence they 


tly. been. made the foundation of their claim . 


EN.P.A.K. had express instructions from K.S.R.M. 


first: respondent firm is inconsistent. with the. 


Chettyar, the agent of N.P.A.K., before the 


resenting that N.P.A.K. had authority from 
loan and .to hand over the’ money to 
t have done.. How in the face. of the. 


‘proceedings, that. were launched against . 
Chettyar. upon the footing” that he had 
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cheatéd the first . respondent by fraudluléutly “mis- 
representing that he had authority when he had ‘no 


authority, it can now be contended on behalf of 


the - first respondent, either that N.P.A.K. “had 


atithority in ‘fact “or that KS.R:M. “held: out” 


N.P.A.K, as shaving: such authority | ‘and’ thereby 
induced the first-. respondent’ to part with < -the 
money, I confess ‘that I am utterly: at | a ‘loss. to 
understand. “# 

In his complaint before the. District, Magistrais 
Anamalai Chettyar stated that Muthia Chettyar had 


_Tepresented to him that Muthia Chettyar had authority 
~ from, and. had- been instructed by, K. S.R.M. to borrow 


money for and on: behalf. of . -K.S.R.M., and_ that 
Muthia Chettyar had represented that ite had authority 
from K.S.R.M. to. bind K.S.R.M. “in respect “ol 
any loan or loans taken: by Muthia Chettyar on 
behalf of and for the said firm.” 


[Eis Lordship ‘set out some. of the statements of 
Anamalai in his complaint and in his. examination 
before the Court and proceeded as follows :]. 


To my mind it is clear from a perusal Of. the 


evidence in this case, and the facts and circumstances 
_ disclosed by the evidence, that the case for the. firs: 
_ respondent was not founded upon any usage oi 


“ holding out” by K.S.R.M. of N. P.A.K. as - their 
agent authorized to contract the loan, but, so far a: 
K.S.R.M. is’ concerned, upon the footing: that expres: 
instructions to borrow this sum had been*réceivec 
by N.P.A.K.-from K.S.R.M., or in the. alternative, i 
no instructions had been aiven authorizing N.P:A.K 
to contract this loan on behalf of K.S.R.M., -upor 
the. ground that the first respondent. firm ‘had beer 
cheated by N.P.A.K., who, through ‘their. agent, hac 
falsely and fcaudulentiy represented to the’ firs 
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adent that N.P.A.K. had instructions from 
M.. to contract the loan, and having been 
ed to part with their. money by that false and 
ent representation, they were entitled to recover 
mn N.P.A.K. and the agent of N.P.A.K. who 
the false and fraudulent representation to them 
hich they acted in granting the loan. For 
reasons I am of opinion that this is a plain 
which presents no difficulty. It turns on issues 
and not of law. ; 

regards the appellant: K.S.R.M. in my opinion, 
aim fails. N.P.A.K., the second respondent, 
fast whom a decree was passed in favour of the 
F respondent, has not appealed, and as against 


al_of K.S.R.M. succeeds, the decree of the 
E- Court in favour of the first respondent as 
fst the appellant K.S.R.M. is set aside, and the 
fas against the appellant dismissed. | 

ithe appellant is entitled to an order for costs in 
k Courts from the first respondent. As regards 
third respondent, it is stated on behalf . of the 
nt that he has been made a respondent in 
peal but that he claims no relief as against 
these proceedings. The third respondent is 
d to his costs of the appeal from the appellant. 
ok that in the trial Court the appellant was 


a special fee of ten eek mohurs a day. 


jas, Jt agree. 


E the decree: will stand. The result is that the 


d not only to the general . costs of the suit, - 
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‘APPELLATE CIVIL. 

Before Mr. Justice Das and Mr. Justice Dynkley.- 
| PATNALOO APPALSWAMY 
uv. 

E. MOOSALAYA. * 


Hindu law--Widow from Rastiass epee of adopiton—Lonient on sapindas— 
No sapindas living, ; 


‘A Hindu widow coming from Madras has power. to, adopt-a: ‘son with the 
consent of her deceased husband’ s ba ala unless there is some’ express 
prohibition by the husband, : 


' Sri Balusu v. Sri Balusu, 1.L.R. .22 Mad. '398—referred: to, 


Such, consent is.not necessary when’ there are: no, sapindas me. at the 
time of the adoption, 


Kristnayya v. EOE LL.R. 43 Mad, 650-—roferred a 


Jaganathan for the appellant” 


‘Tambe for the respondent, 


“Das, J.—In the case the appellant, claiming to. 
be the adopted son of Patnaloo Appalswamy. and, 
Patnaloo Ramana, applies for. Letters of Adniinistration 
to the estate left by Patnaloo Ramana. 

It appears that Patnaloo Appalswamy died about 
15 years, ago, that his wife, Patnaloo Ramana, after 
his death, adopted the appellant, and ‘that she died 
recently, leaving some estate. 

The District Judge has found that the appellant 
was adopted by Patnaloo Ramana, but that she did 
not obtain the consent of any other person, and: that 
in Burma there is no custom having the force of 
law allowing an unauthorized adoption by a Hindu 
widow. © ; ; 


* Civil Misc. Appeal No. 239 of 1932. 
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first question to consider is: ‘whether a Hindu 
coming from the Madras ‘Presidency can 
alter the death of her husband ; and, if so, is 
y to obtain any one’s. covisent before she 


Besdships of the Privy Council. in the 
usu Gurulingaswami v. Sri Balusu 
a and others (1), laid down the 


it is established, as the learned Judge 
shows, thai, unless there is some express 
the hasband, the wife’s power, at least with 
safamdas im cases when that is required, is 
faiths “that of the husband. That is certainly the 
zac asid it Seems to their Lordships iifost t' consistent’ 


— . 





In a there is nothing to show that as 
feards the community to which the plaintiff 
mgs, the consent of the sapindas is necessary. 
ver, if the consent of the sapindas ‘was 


= is no evidence before-us to show ‘that the 
nd had, any sapindas living at the time when 
ionied the plaintiff. So, even if the consent 
the sapindas were necessary before the widow 
puld adopt, such consent cannot be necessary 
jen. ‘there are no sapindas living, and IT am quite 
fear that a ‘widow in such circumstances has’ the 





life-time 
oe i agree with the learne Judge that the appellant 


e powers to adopt as her husband had. in his 


‘had, as a matter of ' fact, been adopted by. the 
widow. ‘That being sO, the adoption of the appellant 
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7 before | the widow could ' validly adopt,’ 


fe must’ ‘be considéred to be valid, and. the | appellant 
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will be the sole heir. of Patrialoo Ramana, and, as ef 
such, entitled to Letters. of Administration. 

The order of the District Court is set aside ; 
the Letters of Administration granted to the 


respondent will be revoked, and Letters of Adminis-- 


tration will be granted to the appellant on his giving 
the usual security. He will: get his costs, three gold 
mohurs, from the respondent in each Court. : 


‘Dunk.ey, J.—I am of the same opinion -as ny. 


_learned brother and agree that this appeal must: 


succeed.’ It is admitted that the deceased Ramana 
under her personal law had > power to. adopt a son. 
with the consent of her husband’s sapindas ; but it. 
has been held by their Lordships of the Privy: 
Council in the case of salen pce Vv: Latshmipath- ay’ 
that this. consent as : ; 


“does not mean that the gonsant of a near sidinda a . 
incapable of forming a judgment on the matter, such as a minor: 


‘or a lunatic, is either sufficient or necessary ; nor does it exclude: 


the view that, where a near relative is clearly’ proved ‘to be. 
actuated by corrupt or’malicious motives; -his dissent may, be 


disregarded. Nor does it contemplate cases where the nearest: 


sapinda happens to be in a distant country, and it is impos-. 
sible without great difficulty to obtain his consent, or where he: 
is a’convict or suffering a term of imprisonment.” 


It is a plain corollary of this decision that, where: 
there are no sapindas of hér deceased husband living: 
at the time of the adoption, the widow has an 
unrestricted power to adopt. Now, in the respon-. 
dent’s. cross-application for Letters of Administration. 
in this case he gave the relatives of the deceased at 
the time of her death. as a grand-daughter and 
himself. He is the .son-in-law. Consequently, on. 
his own showing, there were no sapindas of the 


(1) (1920) LL.R. 43 Mad. 650, at p. 654. 
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sed’s husband living at the time of her death. 
ver, in 1929 when the deceased Ramana 
in the District Court of Amherst for Letters 
ministration to her husband’s estate (Miscel- 
as Case No. 104A of 1929), she said that the 
relatives of her husband surviving him were her- 
the widow, and the grand-daughter mentioned 
respondent in his application in this case. — 





ORIGINAL CIVIL. 
", Before Mr. Vasiies Cunliffe. 


- LLOYDS BANK, LTD. 
_ ov. 
1E ADMINISTRATOR-GENERAL OF BURMA* 


ke—Money paid under a mistake of fact when recoverable—Banker’s 


moneys—Set off. 


H, a Rangoon rice merchant, bought large quantities of rice in. Burma, 
and shipped.them to Germany fora German firm. He was. financed in. 


account on which he drew cheques. As security the Bank obtained certain 
@ocuments from H under which the Bank possessed a lien over all the 
‘wice that was purchased. When the rice was loaded on ‘chartered vessels 
presented to the Bank the shipping’ documents which included, bills 
of lading, invoices and bills of exchange. These bills were in sterling; 
wsually payable at 90 days’ sight, and their acceptance was guaranteed by 
a London house. The Bank bought these bills from H at an agreed 
wate of exchange, and credited the price to the overdraft account of. H.. 
Tbese bills not only;,included the actual value of the rice, but, unknown 
fo the Bank, also the commission, brokerage and profitof H. H, however, 


overdraft for the purchase: of rice, with the result that on his death, the 





‘@& rupees the stocks of rice. paid for amounted to about 8 lakhs only, and 
~ there was a large stock unpaid for in existence, It was in the interest of 
“: ail parties to ship the rice without delay.. The estate of -H was placed in 





* Civil Regular Suit No. 529 of 1932, . 


‘fhe business. by. the plaintiff Bank which provided H with an overdraft: 


had not utilized the: proceeds of every cheque that he drew against his. 


Bank discovered that while thé overdraft amounted to nearly 15 lakhs 
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the hands of the Administrator-Genéral, and he by |: an arrangement . with 
thé ‘Bank’ ‘had’ a second’ dverdraft’ aétount dpened in his“favour, “THE ’sariie’- 
procedure as inthe case of H was followed ‘with ‘the. result that all the’ 


&rD. 
po rice . was shipped, the « new overdraft — account, amounting” to about . 





- ApMrNis- 

* TRATOR-- 
GENERAL OF 

BURMA.’ 


13 Jakhs, was. settled, and H’s overdraft ¥educed by” ‘about 8 ‘lakhs. The" 
Administrator-General treated the Bank as‘an ordindty creditor as regards _ 
the unsecuied portion of H's: -overdraft, and: “paid the Bank - with ‘other 
‘unsecured creditors two dividends of two annas each in the rupée, He 
then discovered that thé bills of *éxchatige included cofrimission, : brokeragé: 
and the profits of H, and claiming these. on behalf of the ‘estate he ° 
deducted them as moneys Paid | under a mistake from: the third ‘dividend 
paid to the Bank, The Bank sued the’ “Administrator-General' for: the. amount,‘ 
contending that the moneys could not be recovered by the Administrator- 
General on the ground of mistake, that: the Bank had a shipping lien on 
the amount or had, in the alternative, the general banker’s lien thereon.. 


Held, (1) that money honestly paid by: a mistake of fact could he 
recovered back, although the: perso’ paying it*did not avail himself of 
means of knowledge which he possessed, : 

- Home and Colonial Insurance Company v. London Guarantee. and. Acciitcel 


Company, 45 T.L.R. 134 ; Imperial Bank of. Canada v. Bank of Hamilton, 


(1903) -A.C, 49 ; Kelly v. Solari; La M, & WL 54--followed, 


(2):that if the person paying | ‘had a. duty to give the payee some 
information as regards the payment,. .or had been. estopped | and the payee . 
had altered his position to his’ détriment by Parting’ ‘with the money, the 
person paying could not recover it back. 

* Deutsche’ "Bank ¥. Berio, (1895) 1 C.C, 123; Holt v. Markham, (1923) 
1 KBD. 504; " Skyring ¥. Greenwood, 4B. &C. (282--referred toe 


(3) that in the circumstances of the case the Administrator-General. “was 
entitled to claim the amount. representing the brokerage, commission, and. 
profits left in the Bank’s hands by reason of a- -mistake. of fact, and: there 
was nothing in the position’ or conduct of the Administrator-General 
disqualifying him from recovering the amount. : 

(4) that according to the course of dealing between the’ pakties the 
Bank acquired a lien over the stock of rice and the shipping documents 
but not over the’ bills of exchange. These were the property of the Bank . 
by purchase, and a person cannot: be ‘said to have a lien over his own 
property. % ec aaae 

(5) that the Administrator-General dealt with the Bank in respect of.. 
money obtained and placed’ with the Bank in‘a fiduciary ‘capacity.: That 
the profits made by the’ Administrator-General’ ‘belonged ‘to the general body: ° 
of H’s creditors. That’ by 4 mutual’ ‘error’ of the’ parties a portion of © 
these profits were placed in. the’ old overdraft ‘account, but ‘thal the error | 
did not entitle the Bank to claim a general lien ‘Such ‘ag’ they had over 


- H’s money in his ‘lifé-titme. Money‘in’d trustee account at.a Bank ‘cannot | 


be set off. against debts of a private account in “the trusteé’s name.” “I” 


Bank of New ‘Sout Woes vw G. Ve Butter Co, (i 2) ALC. 543 
1 Ap! 632'y tive 





: Londin. and Globe Finiece elo alion 1.9092 Ch. w10—rferred too : 


eg bt a (swe 0 


Sg Dee 






















deducted by the defendant from a dividend 
to the plaintifis on the ground that he 
viously. allowed plaintiffs to take credit for . 
m under a mistake. of. fact. After the death 
adanee. the plaintiffs financed the shipments 
that were outstanding, and the defendant 
esented Hamadanee’s estate agreed to the 
plying the surplus proceeds of each ship- 
m reduction of Hamadanee’s overdraft account 


t has since transpired that the proceeds included, 
only the value of the rice but also commission, 
“brokerage. According to the defendant the 
was only. entitled to the proceeds of the rice, 
ot to the commission and brokerage included 
: invoice values payable by the consignee. It 
represented to, the plaintiffs that they. could take 


was on that footing that the Bank continued. to 


n that arrangement. Moreover, the shipping liens 
executed by. the defendant before each shipment 


arly was that the Bank should have a lien on the 
invoice value. 


Clark for the defendant. The plaintiffs were not 
entitled to the surplus proceeds of the shipments in 
“so far as they included commission, “brokerage or 
-profit. At the date of the death of Hamadanee the 
“phintiffs had a lien over the stocks of rice purchased 
‘by him, and after shipment they were not entitled 


BE 


=to anything more than the proceeds of the. sale of 
* the rice. Commission, brokerage and profit’ belonged 


for the plaintiffs, The amount claimed — 


it for the full proceeds of each shipment, and 


ice money. The defendant cannot now resile 


ay. 
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ave the plaintiffs a lien not only over the rice but. 
also over the shipping documents. The intention | 
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1983 to the defendant as administrator of the deceased’s. : 
ve br, estate, and were not subject to the plaintiff's lien: 

v The defendant allowed those. amounts to be applied 


THE : 

ommmis- in reduction of Hamadanee’s overdraft account by 

iwaror mistake. They represented moneys paid by the . 

surMA.” defendant to the plaintiffs by mistake, and are recover-_ 
able under the provision. of s. 72 of the Contract’ 
Act. Kelly v. Solari (1); R. E. Jones, Limited:y. 
Waring & Gillow, Limited (2); Imperial Bank of . 
Canada v. Bank of Hamilton (3). i 

The defendant is not estopped from securing the: 
repayment of those amounts. Skyring v. Greenwood (4); 
and Holt v. Markham (5) are distinguishable. 

The plaintiffs’ lien was over the stocks of rice, 
and that lien ceased when the rice was shipped. As 
against the estate of Hamadanee the plaintiffs were 
never entitled to credit the account of the deceased . 
with more than the proceeds of the sale of the rice 
which was in stock at the date of his death. A 
banker’s lien does not operate to entitle the Banker to 
credit A’s overdraft account with . funds: available in 
B’s account. Ex parte Kingston: In re Gross (6). 
The plaintiffs could not apply moneys from defendant’s 
account in reduction of the deficit in the deceased’s 
account. en 


Paget in reply. A mistake, to entitle a party to 
relief, must be a mistake as to the substance of the | 
agreement. It must be not only a material error, 
but one that affects the substance of the whole. - 
consideration. _ Kennedy v. Panama Mail Company (7). 
There was no such mistake here, and the substance 


(1) 9M. & W. 54, (4) 4B. & C, 282. 


(2) (1926) A.C. 670. (5) (1923) 1 K.B. 504. 
(3) (1903) A.C. 49. (6) 6 Ch, App, 632, 


(7) (1867). L.R. 2 Q.B. 580. 
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of the agreement was that the ‘defendant should do. : 
business with the Bank on the same basis as Hama- — 


-danee had done. During Hamadanee’s life-time the 
Bank appropriated the commission and brokerage 
included in the invoices without protest. 

In respect of the lien the position - was ‘that the 
Bank bought the bills of exchange (not the actual 
“shipments), and had an ordinary bankers’ lien over 
the latter. The defendant agreed to the Bank appro- 
priating the full amount of each shipment, subject 
only to establishing a valid lien; and the validity of 
the lien was admitted. The -lien extended to the 
full invoice value of each ‘shipment which’ the Bank 
was entitled to receive from the consignees before 
parting with the shipping documents. . 

In any event the defendant cannot be entitled to 
the whole of the commission and brokerage included 
in the invoices. The plaintiffs made fresh advances 
to the defendant to enable him to complete the 
shipments, amounting to Rs. 13 lakhs. The total 
amount received by the plaintiffs from the shipments 
was Rs. 22 lakhs; and only the difference of Rs. 9 
Jakhs has been credited to Hamadanee’s overdraft 
account. The defendant in any event can only be 
entitled to commission and brokerage on Rs. 9 lakhs, 
because the commission and brokerage on Rs. 13 
_ lakhs is included in the Rs. 13 lakhs credited to the 
defendant’s account against the fresh advances made 
by the Bank. . 
~ Bank. of New South Wales v. The G. V. Budier 
Co: (1). and. In --re _ London and: Globe Finance 
Corporation (2); Ot 


CUNLIFFE, J.—This is a. troublesome case which 
has been very well argued on both sides. The 





(1) (1902) A.C, 550, (2) (1903) 2 Ch. 416, 
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siaintine se Lloyds ‘Bank. ‘They’ “élatin ’a icuiae: fot 
Rs,’20,681-8°0 froth’ the Administ#étor-Getierdl,’Burma, 
and also a-declaration -that ‘théy are éntitléd to ‘be: 


paid their share of ‘firthér dividends ‘in full | and” 


without any ‘deduction ‘in ‘respect’ of ae estate’ of the 
fate Hoosain Hamadanee. 
The deceased ‘Hatnatlanee was a-well- known figure a 


fitianiced - in his rice business by several “Banks. ‘- | 
Appearing as a principal, he was in reality thé nominee _ 
and agent of a German firm carrying on’ business:at - 


‘Bremen and Hamburg ‘tinder the‘ name’ of Rudolph 


Meyerkort arid Company. * “As far “as this. case “is . 


concerned, the ‘ mariner’ in: which Hamadanee traded. os 


was as follows: : 
He purchased ‘rice ‘in Sige: arith: she escievacnes, 
of'a German: gentleman ‘by ‘the- name of Huchting. 5, 


Mr. Huchting. was a partner in‘ Meyerkort and Company. ie 


The rice was bought by means of finance supplied 


by Lloyds Bank. The Bank provided Hamadanee. - 
‘with an overdraft account ‘6n which he drew cheques. 


As security for this overdraft he signed a promissory ~ 
note. Collaterally, he. also signed a continuation 
bond and from time to time documents. known as — 
packing credits or shipping liens giving the Bank a 
charge over the stocks of rice as they were purchased. 

Meyerkort and Company chartered vessels to carry — 
the rice from Burma. They were the consignees of 
the rice. They also arranged for the insurance. of ~ 
the cargoes when shipped. Hamadanee himself loaded | 
the rice and afterwards presented himself at the Bank 
with thé appropriate shipping documents in his 
possession. These included bills of lading invoices 
and bills of exchange. 

Meyerkort and Company, as further sacuitiy 6 
the Bank, opened confirmed or irrevocable covering. 


“ee bn 7 Ee ‘SERIES, 


London. ' ‘These credits * “Were felegtaphed oat ‘from 
time ‘to! time to" the’ “Bank in Ratigoon, ‘They ‘were 
in, Hamadanee’s name” and - the bills’ of ° exchange 


-were drawn by him. against the’ credits” in favour’ of x. 


ne ‘Bank or order. 


ee i eigie,, ese 


the antl's. ‘agent, "and on "Baing" ‘satisfied ‘ that’ ‘the 


-documénts ‘were in order, he bought the bills‘ of 


exchange. from Hamadanee’ ‘on the Bank’s behalf. 


Fhe ‘bills were sterling’ drafts. They were usually at 


90 days’ ‘sight, “The Bank paid’ for thém' on’ a 
‘discount basis in rupees. 

The: manner in which the” price was fixed had 
“been ‘previously arranged between Hamadanee aiid 
-the | Bank's agent by means of a forward exchange 
“contract. ‘When’ this had been done the’ Bank 


credited Hamadanee’s overdraft account with _the 


price thus paid. 

One of the. curious féatures of the arrangement 
“was that, for the convenience of Hamadanee and his 
_ principals in Germany, the invoice totals’ and: the 
‘totals of the bills of exchange (which, of course, 
_ tallied) were not drawn for the actual value of the 
tice, but included Hamadanee’s f.o.b. charges, his 
- commission at one per cent, his brokerage and his 
“profit. One‘is familiar with the class of contracts 
which: business men denominate c.i.f.c.i., but these 
- contracts can be roughly described as f.o.b.c.i. 

_. The completion of the business by the presen- 
tation of the bills to the accepting house, the receipt 
of the rice in Germany, the crediting of Lloyds Bank, 
- Rangoon’s account on Lloyds’ Bank, London with 
the proceeds of the’ bills, and the recrediting of 
Lloyds Bank, Rangoon .in Indian currency need not 
be. discussed further, The confirmed credits with 
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the London houses were, it is needless to Say, 


never dishonoured and when Lloyds Bank, Rangoon 


were in possession of the Rangoon bills of exchange, 
backed by these credits, they appeared to be in an 
absolutely safe position. - 

It will be further observed that once rice was 
actually bought, the Bank’s position, as far as their 
overdraft was concerned, should also. have been. 
secure, as their packing credit. protected them from 


- any conversion of stocks. 


Such then was the business between Lloyds Fane 


-Hamadanee and the Germans. On the 13th of April 
1928, Hamadanee’s overdraft with Lloyds amounted 


to very nearly 15 lakhs. On that date.he died 
suddenly. As a result, the true position revealed. 
itself. 

Unfortunately for he Bank, their system was not 
without its defects. There appears to have been no 
real supervision not even the fallible check of delivery 
orders, either provided for in the scheme, or-under- 
taken on behalf of the Bank, under which the 
proceeds of each cheque - wich ‘Hamadanee drew | 
against his overdraft were devoted to the Due | 
of rice. : 
It was quickly discovered that, whereas his over- 
draft at his death stood at the round figure I have 
mentioned, the stocks of rice which he had paid 
for amounted only to about 8 lakhs, although © 
there were considerable unpaid for stocks in 
existence. In short Hamadanee had swindled the | 


_ Bank. The position was complicated by the fact 


that chartered steamers were ready to. load, and 
unless they sailed within the time proposed by their 
charterers they would be kept, at. the port :of loading 
by neap tides and large sums in demurrage . would 


_have to be oe by the charterers. 
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In addition, the 8 lakhs worth of rice which had 
n paid for by Hamadanee were: not sufficient to 
the ship’s space. Jt became necessary, therefore, 
someone to undertake the affairs of Hamadanee’s 
bate both in the interests of the Germans and the 
k and in the interests of the estate itself, to 
vent suits claiming damages for breach of contract 
bro pht— 

er consultation bebiedn the. lawyers appearing 


vs 


Hochiing ee the agedtvof the ‘Lloyds Bank, an 
lication was made to the ~Couré to” “appoint the 
ministrator-General, Burma, then. “Mr. J. Hormus- 
C.L.E., to undertake the management ° of .the 


pst e. -Mr. Hormusjee, who at that time. “happened. 
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mo be away on his holiday up-country, on his re-arn, ; 


- not particularly anxious to come to the rescue 


f the estate by taking the rice business. He was, - 


wever, persuaded that this was, in fact, in the 
Ee state’s best interests ; and an undertaking in writing 
a given to him by. the legal advisers of Lloyds 
Bank that neither he nor Government should be 
beld responsible for any loss which might occur. 
» He thereupon consulted the agent of Lloyds Bank 
id consented to ship the rice that was paid for and 
is ike further payments for rice on another overdraft 
ovided by the Bank. For this purpose he appointed 
Huchting his agent and a second overdraft 
punt was opened in favour of the Administrator- 
neral for the purpose of completing Hamadanee’s 
standings. That overdraft eventually amounted to 
lakhs. 
f. Exactly the same piscadlire was adapted by. the 
Sdministrator-General with regard to shipping 
at ments as had been followed by Hamadanee, and 


meoices and bills of lading were made out on the 
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same basis as before. As a result of fiiere transaptiogs, 
the business between the rol eager Ty cat ang 





the rice paid for in his life-time and shipped y/the 
Administrator-General. The 8 lakhs in questjon were 
naturally claimed by the Bank -by virtue/. of. their 
shipping lien ; and although the matter w disputed 


‘for some uae the Administrator- General finally 


allowed the Bank's’ lien. with regard to this amount: 
In addition, ‘however, to owing Lloyds Bank: on 
his overdraft, and also, it may be mentioned, owing 
an overdraft to the Netherlands Bank, Rangoon, there 
were. a. number of other creditors of ‘Hamadanee’s 


~ estate. The attitude that the. Administrator-General 


took up/with. regard to Lloyds Bank was that as: far 
as the unsecured portion of Hamadanee’s overdraft 
was concerned they must inevitably rank as ordinary 
creditors. 

The Administrator-General subsequently paid’ two 
dividends to the unsecured creditors; both of. two 
annas in the rupee. Lloyds Bank were paid propor- 
tionately in these dividends. 

Meanwhile Mr. Huchting, the representative of 
Meyerkort and Company had returned to Europe 
and, after investigation of the accounts the Admiziis- 
trator-General became aware that the bills of exchange 
and the invoices were drawn for the totals which 
included the commission, brokerage, profit and f.o.b. 
charges to which reference has already been made.. 

The position which he then took up was that the 
Bank was not entitled to. this surplus, either upon 
the 8 lakhs rice which had been paid for before 
Hamadanee’s death, or upon the rice purchased by 
means of the finance advanced in the Administrator- 
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feral’s overdraft. He took the view that the lien 
Beh the Bank held: on the stocks of rice purchased 
iby the deceased and by himself extended merely 
2 value when shipped and did not cover the 
ar: a charges earned by Hamadanee or by’ himself. 
yApon further consideration, however, he agreed 
ed op the claims. to the f.o.b. charges; but he 
aimed his claim to the rest of his services. Appli- 
fen was made to Lloyds Bank to return the sum 
= Rs. 20,000 mentioned in the plaint. The Bank 
eased to. repay, and thereupon the Administrator- 
Eneral deducted this sum from a third dividend 
me to the Bank. 


4 


al that the making out of the invoice and 
Mis of exchange totals to include commission, 
fUkerage and profit and permitting such: surplus 
sms to remain in the hands of the Bank was 
oui valent to paying money over to the Bank on 
emistake of fact. 


Ef ke or if there was it was of such a nature 
fat the Administrator-General is disentitled to 
eover anything. The Bank also resists the conten- 
Mm of the defendant on the ground thai it is 
Botected by the terms of its shipping lien; or 
Bernatively by the general Banker’s lien; and, 
fain, it is said on behalf of the Bank that the 


Two technical arguments were also put forward 
fore me on the Bank’s behalf, the first, that the 
fle of res judicata controls the Administrator-General 
fis point was abandoned), and the second, that the 
fe of limitation operates against the Administrator- 
peneral. I have no difficulty in disposing of the 
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second point, as under. the Indian law, | Ace 
of the Limitation Act is applicable, by: which it | i 
laid down that an action brought for relief. on. the 
ground of money paid under a mistake -of. fac 
must be brought within three years from’ the ‘time 
when the mistake becomes known. The Adminis: 
trator-General is well within. ‘this. period. 

‘On the question of money. paid under a mistake 


‘of fact, s. 72 of the Contract Act's runs as follows : 


S522) Ge person to whom money tins been ae or’ ‘anything? 
delivered, by mistake or r under coercion,. must repay or return. it”! 


This is one “of those . pretentiously comprehensive! 

| 
statements which are so unhelpful to the practical, 
lawyer and it seems. to me necessary. to consult the 


- decided cases to understand the law in this regard. 


The rule with relation to the refund of money 
paid under a mistake of. fact was authoritatively 
expounded. by Baron Parke in the case of ated V. 


-Solari (1). Baron Parke said : 


“TI think that where money is paid to another under the 
influence of a mistake, that is, upon the supposition that a specific 
fact is true, which would entitle the other to the money, but 
which fact is untrue, and the money would not have been paid if 
it had been known to the payer that: the fact was untrue, an actior 
will lie to recover it back, and it is against conscience to-retain it. 
though a demand may be necessary. in those cases in which the 
party receiving may bave been ignorant of the mistake.” 


More recent decisions have affirmed this expositior 
of the law. It was specifically approved by Lorc¢ 
Shaw in the case of R. E.. Jones, Limited v. Warin; 
& Gillow, Limited (2). It was also approved bx 
Lord Lindley in the case of Imperial Bank o 





(1) (1841) 9M. & W540 (2) (1926) A.C, 670. 
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= v. Bank. of Hamilton (1), in which case 
@ Lindley said : 


was long ago decided in Kelly v. Solari that money: 
paid by mistake of facts could be recovered back, 
sh the person paying it did not avail himself of means .of 
edge which he possessed. This decision has always been 
Hapon since. ; 
gain, the general principle was adopted in the 
ment of Lord Sumner, then Hamilton J., - in 
case of Kerrison v. Glyn, Mills, Currie. and 
fompaiy (2). ‘Finally, in the very recent case of 
ome and Colonial Insurance Company, Limited v. 
Bondon Guarantee and Accident Company, Limited 
3) Lord Wright J., sitting as a puisne Judge in 
fhe Commercial. Court, also followed Kelly v. Solari (4), 
said : 


” 


“To entitle a plaintiff to recover, the mia must have been 
sto afact which was essential to liability. A mistake might 
in the mind of a person who had not: thought about the 


matter one way or the Zn Rs it might consist in complete 
Bs ‘ 


Lord Wright, also observed : 


“ But means of knowledge was not the same thing as knowledge, 
f-and laches on the part of the payer did not affect his right to say 
‘hat he had paid in ignorance.” 

The rule, however, in Solari’s case (4) is subject 
to qualification. If the person paying has some 
duty to give the payee information communicated 
to him with regard to the payment and the payer 
meglects to do so, then he will be disentitled to 
recover the money. paid. That qualification was the 
reason that the payer was held not to be able to 
recover from the payee in the case of Skyring v. 


(1) (1903) A.C. 49. ; (3) (1928) 45 T.L.R. 134, 
(2) 15 Com, Cas, 241. - * (4) (1841) 9 M. & W. 54, 
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Greenwood and Cox (1), where certain paymasters of 


- the Royal Artillery paid into the account of an officer: 


moneys to which he was not entitled, and with regard. 
to which they had a duty, subsequent’ to the pay- 
ment, to inform him that the Army Authorities would’ 
not permit the payments in question. They neglected. 
to write to the Army Officer to tell him the decision. 
of the Army Authorities, and were, therefore, held 


-not to be entitled to recover the money back. 


’ There is'a further qualification of the principal laid 
down in Solari’s case on the question of estoppel,. 


- in the case of Holtv. Markham (2), another instance 


of money wrongly paid into an Army Officer's. 
account by army agents. Owing to their conduct in. — 
permitting the money to come into the officer’s hands. 
and permitting the money to-remain. with him, he: 


invested it in some security which failed. It was. 


held that they were estopped from recovering the: 
money back. -Lord’ Justice Scrutton in that.: “case 





. cited Skyring v. Greenwood (1) and the > judgment of 2 


ay ]. where it was said: 

“Tt would have been a good defence to that. action to say" 
that the defendants had voluntarily advanced money ‘to the 
deceased when he asked no credit, and that they had told-him:» 
that they had received the money for his use, and that on the 
faith of their representation he had drawn it out of their hands. 
as his own money, and he had been induced to spend it as 
such.” a 
The same view was acted upon in the case of 
Deutsche Bank v. Beriro (3). From these authorities. 
it will be seen that the rule governing the recovery 
of money paid under a mistake of fact seems to be: 
this: that the person paying under a mistake of 
fact, however ignorant he may be and however: 
forgetful he may have been, is entitled to recover. 


(1) 4B. & C, 282. (2) (1923) 1 K.B.D. 504. 
. (3) (1895) 1 Com, Cas..123. 
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money unless he-has at any. time waived his 


Bech the payee has altered his position by parting 
th the money. | 

But, it has been. laid down that the mistaken 
ment must be of such a nature that if such 
ment is not rectified a liability will be created 
Manmst the person paying. This requirement is 
Mesent here as any Administrator-General who parts 
mitt money belonging to an estate of which he has 
Sharge is obviously accountable for the loss thus 


ained, 
It now falls to be decided whether. on the 


question of mistake of fact the Administrator-General 
(was justified in the course-he took, which amounted 
af recovering back the.overpayment to the Bank. 
Firstly, Iam clearly of the opinion that the reason 
Ewhy the surplus amounts were. placed into the hands 
¢ of the.Bank by the Administrator-General: ‘was due: 
Ss p-a mistake of fact ‘induced. by ‘the peculiar circum- 
E stances under which the business was ‘conducted. 


E and the bills of lading were made up in the deceased 
Hamadanee’s office and were supervised by Mr. 
= Huchting, who was then in Burma. Indeed, it was 
© from Mr. Huchting’s separate accounts kept on 
@ behalf of his firm that the mistake was eventually 


discovered. 
have been placed. on his enquiry by reason of the 


“f.o.b. charges included”, but I do not see that he 
was put upon his enquiry at all, He was unaccus- 


we 
= 
FE 


rice trade ; and could not be expected to understand 


ion or has been estopped by reason of conduct, by | 


= The evidence shows. that the totals on the invoices 


It is said that the Administrator- General ought to 


> fact that in the invoices were inserted the words,’ 


tomed to the intricate and peculiar manner of 
business which has been evolved by persons in the: 
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it thoroughly without a close ‘study, which he . was 


not able-to undertake at the time, how the invoices | 
were made out. . 

Then it is said that the Administrator-General is: 
estopped from recovering the money because of his. 
negligence or want. of proper communication with the 
Bank when they transferred the money én question’ 
to the late Hamadanee’s own overdraft account. I. 
do not ‘appreciate how the Bank’s. position ‘was 
altered for the worse because this was done. 

Mr. Dohearty, the then agent of the Bank, said 
in his cross-examination that had he known’ that the 
invoices-totals and the bills of exchange included 
the profits, brokerage and commission, he would have 
taken the instructions’ of the Administrator-General 
and retained them, probably, in the Administrator-. 


General’s account. This admission of Mr. Dohearty” - 


also strengthens my belief in the complete ignorance 
of the Administrator-General as to the actual meaning. 


of the totals, as it seems to show that the. ‘Bank ~ 


was also in ignorance ; indeed, Mr. Dohearty admit- 
ted that as far as he was-concerned, this was so... 

The Bank, of course, had had much greater: 
opportunities than the Administrator-General for 
understanding the manner in which Hamadanee was ~ 
dealing with his profits and earnings. I, therefore, 
hold that the surplus amounts were allowed to 
remain in the Bank’s hands.by reason of a mistake 
of fact and that this mistake of fact is not qualified - 
by anything which disentitles the Administrator- 
General, apart from any other rights the Bank : may 
have, from obtaining them back. 
_ Now, as to the lien point.: the Bank maintained 
that they have always had a charge making them 
secured creditors over the rice purchased by Hama- 
danee and the shipping documents in Hamadanee’s 
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Reece when they came into thé possession of 
fhe Bank. I have no doubt from the terms of the 
Staring lien, a copy of which is before me 
BE . {exhibit C), that the Bank did have a charge of this 
mature upon the actual stocks of rice and the appro- 
E priate documents which were- eventually sent to 
© Europe. 
- But the Bank are ‘ieee to: go much further and 
” say that their lien constitutes not only a charge over 
the documents and the rice, but over the proceeds 
of the bills of exchange which, it. will be recol- 
lected, they. purchased from the Administrator- 
General. I am quite unable to appreciate how this 
lien or charge could possibly extend to the proceeds 
of the bills of exchange. 
In my opinion the intention of the parties was 






that the lien stiould only exist with regard to the 


various shipments of rice and the documents up 
till the time that the rice was placed on board and 
the shipping documents had been safely delivered 
up to the Bank. All the. documents relating to the 
rice, with the exception of the bills of exchange, 
after they had been presented by Hamadanee, were 
received, in my. view, by the Bank as bailees for 
the purpose of forwarding them to Europe. As to 
the bills ‘of exchange, they became the property of 
the Bank; and I cannot comprehend how anyone 
can havea lien or a charge over his own property, 
or, for that matter, its proceeds. 

Alternatively the Bank pray in aid the general 
Bankers’ lien. They contend that when moneys are 
held in one account, and the payer in of those 
moneys owes debts to the Bank on another account, 
the Bankers’ lien gives the Bank a charge on all 
the moneys in their hands belonging to this parti- 
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whatever account. they choose to set off or liquidate 
the debt which is in existence. ‘ 
There is well known authority for this contention, 
the Banker’s right being based on the Law Merchant, - 
C. F. Jones v. Peppercorn (1) and Re London and 
Globe Finance Corporation (2). There is; however, . 
direct authority also for deciding that money in a 
trustee account at a Bank cannot be used to set off 
debts on a private account in the trustee’s name. _°_ 
In my opinion, the moment Hamadanee died and . 
the Administrator-General was persuaded to under- 
take the remainder of his business, all his dealings. 
with the Bank, as far as his own account ate 
concerned, were dealings with ‘money. which he - 
obtained and placed with the Bank in a fiduciary — 
capacity. No doubt, Hamadanee could’ do what he | 
chose with his own money with reference to liqui- 
dating his overdraft; and no doubt'also the. Bank,. ° 


‘the money being in a private account, could have, ~ 


if they wished, transferred it to some’ other private — 
account he might have opened, for the purpose of. 
satisfying his general indebtedness; but, in my- view,” 
they were not entitled to do this with any money in 
the Administrator-General’s account against the wish 
of the Administrator-General. : 

In the case of Ex parte’ Kingston : Ip re Gross {3). 
it was held that the National and Provincial Bank 
were not entitled to set off the money in a-police 
account against a debt in a private account even 
though. these two accounts were. opened by .the 
same person. Gross was-a solicitor who was the 
Treasurer of the County Rates for the Eastern 
Division of Suffolk, and he kept his accounts as: 
County Treasurer, and also his private accounts, with 


(i) 1 Joh, 430. &+ (2) (1902) 2. Ch, 416, 
(3) 6 Ch, Ap; 632, » 
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“the National and Provincial Bank at Ipswich. When 
“Ie became insolvent and left England to avoid his 
creditors, the Magistrates of East. Suffolk took out 
“a summons to establish their title to the moneys 
, Standing in Gross’ credit on the Treasurer’s account. 
The Bank. opposed: the claim and. argued that they 
= were entitled. to treat all Gross’ ‘accounts as a whole 
and to retain out.of the police and superannuation 
“accounts the balance in which-he was indebted to 
‘them on his private and special accounts. The 
-Court of Appeal. came to the conclusion that this 
‘could not be permitted in law. This decision never 


eseems to have been questioned, indeed it was 


-xeferred to with approval by Lord Davey in the 


Privy Council. case of the Bank of New South Wales 


ew. Goulburn Valley Butter Company. (1). 

| T have dwelt.at some length on the case of In 
ore Kingston (2), as great caleaice was placed. upon 
-it in argument .on behalf of . the. Administrator- 
General. Nevertheless on a true appreciation of the 


“facts, I‘ believe there is a somewhat different aspect 
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_of the case with regard to the “ general lien” than — 


‘that which was presented ‘either on behalf of the 
- Administrator-General or the Bank. At the risk of 
repetition I propose to restate the position immediately 
after Hamadanee’s death. | 


He owed the Bank 15 lakhs of rupees. His 


only secured assets were, approximately, 8 lakhs of 
unshipped rice. The Bank opened a new overdraft 
account in favour of the Administrator-General, both 


in their own interest and in the interest of the 


estate. As a result of the Administrator-General’s 
trading the proceeds of his bills of exchange were 


bought by the Bank and devoted to paying off the 


new and partly paying off the old overdraft. All 
(1) (1902) A.C, 543, at p. 550,» (2) 6 Ch. Ap, 632. 
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profits made by the Administrator-General’s activities 


‘ after Hamadanee’s death belonged to the general 


body of unsecured creditors; but owing to a mutual - 
error on-the part of the Administrator-General and 
the Bank a portion of these profits were placed 
in the old overdraft account. The. two accounts 
were in different names, the first being in Hama- 
danee’s name, the second in the name of the’ 
Administrator-General in charge of the Hamadanee’s 


' estate. 


Although it is- settled law that a Banker’ may 
retain by virtue of his. ‘“‘ Bankers’ lien’’ money or 
securities under his control in an account belonging 
to a customer to pay off the indebtedness of the 
same customer, I have never heard of such a right 
being exercised in law to settle one Custos 5 
account at the expense of another’s. 

Apart from their particular lien’ on the 8 lakhs 
worth of rice, the right of the Bank to liquidate 
the old overdraft was a right. “ pari passu.”’ ey 
with the general body of creditors. 

It seems to me that, once it is determined ee 
the difficulty between the Bank and the Adminis- 
trator-General, which is the basis of this suit, arose’. 
out of a mistake due to money having been allowed 
to come into the hands of the Bank by inadvertence, 
the aspect of the case, which I have just set out, 
with reference to the Bankers’ general lien, is 
conclusive against the Bank puRcoeetne in their. 
action. 

The last point made on behalf of the Bank must 
now be considered. 

It is argued that, if the Administrator-General 
is entitled to recover back sums representing brokerage, 
commission and profit, these sums should be confined 
to that commission, brokerage and profit which 
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resulted from the rupees eight lakhs which roughly 
was devoted to the partial repayment of Hamadanee’s 
own overdraft: account. . 

The reason that this contention is put forward 
is that, it is said if I allow the brokerage, com- 
mission and profit on the rupees thirteen lakhs, 
that sum which it will be remembered was the 
amount of the new overdraft which was eventually 
squared, I shall be allowing the Administrator- 
General to receive the. surplusage twice over. 

I find it exceedingly difficult to understand this 
argument. As I comprehend this somewhat intricate 
-form of business, from the date of Hamadanee’s 
death the whole of. the remaining transactions in 
his rice business was conducted by the Administrator- 
General. It was he who shipped not only the rice 
purchased by him on the new overdraft but also 
the rice purchased by Hamadanee referred to in 
the earlier part of my judgment as amounting to.about 
rupees eight. lakhs in value. On. every consignment, 
on every shipment,. the Administrator-General was 
earning the charges and commission which Hama- 
danee would have earned had he been alive. These 
charges found their way into the hands of the 
Bank. Whether they. went into the new overdraft 
account, or whether they went into the old over- 
draft account, does not seem to me to matter in 
the very least. ; 

It is also said that, if the extra charges had 


not been put in the hands of the Bank, the rupees. 


thirteen lakhs overdraft would never have been 
fully paid off, and presumably the partial repayment 
of the old overdraft would have been _propor- 
tionately less. But even if the effect of the Adminis- 
trator-General’s trading had been to leave this rupees 
thirteen lakhs account in debit, I do not see that 
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on the whole view of the facts and the law. in 
this case anyone would have been liable to pay it. 
off completely, except the estate itself, of which: 
the Bank was an unsecured creditor. . 
All I am convinced of is this: that, if ‘on 
principle, both in law and in fact, the Administrator- 
General is entitled to the brokerage, commission 
and profit—and I uphold his claim to these—I shall 
be merely subtracting from the totals’ paid into 
the new overdraft and the old overdraft those 
sums to which the Bank is not entitled. I am 
unable to understand the point which is made on 
the Bank’s behalf that by so doing I shall be. 
permitting the Administrator-General ‘to be paid “ 
twice over with regard to these items, . 
For these reasons I dismiss this. suit with. costs | 
in favour of the Administrator- General, and I am- 
prepared to ae counsel on the question of special | 
costs. _ 
Having heard. counsel on the question of special 
costs, I am of. the: opinion that this was a case. 
which .necessitated a great deal of preparation, both 
in regard to the complex facts and the law. 
I, therefore, feel justified in awarding exceptional 
costs which will be as follows : 
For the first day ad valorem costs on the amount 
claimed, and for each subsequent day, or Patt, of 
the day, twelve gold mohurs. . 
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= customary law—Guardian of a minor—De facto guardian—Power to 
ier sith iminor's property—Burma Laws Act ne of 1898), s. 13 (1)— 
dians and Wards Act (VIII of 1890), ss. 4 (2), 


personal law of Butinese Buddhists does not’ recognize guardians of 
y of minors. A person by describing himself as ade facto guardian 
or cannot clothe himself with the legal power to sell or mortgage the 
property. The only person who can, as guardian, deal with a minor’s 
isa guardian who-has been appointed by the Court, S. 13 (1) of the 
Laws Act does not apply. to guardianship, ~ 


6 Thin Maung x. Ma Saw Shin, LL.R.11 Ran. 193; rawr Khan v. 
Special Civil 2nd ‘App.. 563 of 1930, H.C. Ran. —approved. 


pia v. Ahmad ay, LL.R. 34 All. 213— referred to. 


Doctor for the appellant. 


a Han for the. first and second respondents. 


CUNLIFFE, OFEG.. C.J. —This is an appeal from a 
ftision of the District Judge, Myaungmya. He was 
mang with an action brought by two young 
g@mese Buddhist women who sought a declaration 
ast a firm of Chettyars and against their brother 
sister-in-law to the effect that three mortgages 
ed by the brother and the. sister-in-law in 
of the Chettyar firm were null ‘and void 
not binding and effective against the plaintiffs’ 
est in. the land that was hypothecated. The 
ed Judge gave the plaintiffs a declaration. He 
to the conclusion that the money that was 


ii First Appeal No. 13 of 1933 froin’ the judgment of the District Court 
pgmya in Civil Regular Suit No. 10 of 1932. 
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raised by the. ‘mortgages was not spent on. nieces-- 
saries of the minors but was apparently spent toa.’ 
large extent on diamond and jewellery. “The. 3 
Chettyars came up on appeal and uae to his 
decision. og 


They were prepared’ to argue that the norigaees 
in question were for the benefit of the two 
respondents. But quite early in the argument my *% 
learned brother called the attention of counsel for | 
the appellants to a decision of his when sitting’as - 
a single Judge in. appeal—Maung Thin Maung and 


- others v. Ma Saw Shin and others (1). In that 


case he held that the.personal law of the Burmese 
Buddhists—and it must. be remembered_ that--both 
the young women respondents and their brother 
and sister-in-law are Burmese Buddhists—does not. 
recognize guardians of the properties of ‘minors... . 
The learned Judge in the Court below did discuss: 
this question but not at any very great length.: ° 
He referred to another decision of this Court by 

Mr. Justice Brown—A.R.V.- Chettyar firm and three - 
others v. Maung Hla Gyi and two others (2), - 
where the learned Judge observed “I am _ not 
prepared to say that in no circumstances could a 
Burman Buddhist mother validly dispose of the 
immovable property of her minor children. Circum- 
stances might exist”, the learned Judge went. 
on to say, “ which made it so clear that she was” 
acting in the interests of the minor that a transfer — 
by her might be upheld. But that has not been ; 
shown to be the case here.” . 


It will be seen from the passage I have just 
cited from Mr. Justice Brown’s judgment that when 
he made those observations he was speaking obiter. 


(1) (1933) LL.R.11 Ram. 193, (2) (1928) LL.R. 6 Ran. 329, at p. 331. 
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. ‘same time it appears to me to be necessary, 
eas we can, to look into this question 


: there can be a de facto — ee 





‘ in mese Buddhists. ° 


p Guardians and Wards Act, which deals with 
@uardians appointed by the Court, extends ‘to 
4 as it does to all other parts of India. But 
by no means, certain that what has come to 
Bow as the de facto guardian—that is the 





2 m—was ever recognized among the Burmans 
m their. personal law before the Indians and 
penetrated here to any large extent. 


Justice Baguley in his judgment, pointed 
























ng and Lahiri—the word “ guardian” is 


tion of the various Chapters in the’ late 
stice May Oung’s book is that nowhere 
ne find the status of guardianship referred 


as was again pointed out by Mr. Justice 
y, we have to see what the Burma Laws Act 
hsay on the subject in the well-known s. 13— 
i deals with the personal law of the Burmese 


pgnize guardians as natural figures in Burmese 
supported by the language of this section which 
efully into the various headings of ‘“ Personal 
with reference to the Burmese: Buddhists. It 
ith succession, inheritance, marriage, caste or 
gious usage or institution. . 

oes not appear to me that any of these headings 
comprise guardianship. 


e am privately appointed as opposed to de jure — 


at in the two well known and recognized ~ 
ks of Burmese’ Buddhist Law—those of © 


be found in the indexes and certainly my 


ists. The argument that Burmese Buddhists do: 
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om refers to the Law in India—Trevelyan on Minors— 
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In a very well- known text book, which for the mosti 


the learned author observes that “ the law applicable toj 
persons other than Hindus and Mohammedans does! 


. hot permit guardians other than those appointed by. the’ 


Court or having power given to them by the instru- 
ment appointing them to sell or charge the immovable 
property of their wards.” That passage was cited by 
Mr. Justice Baguley, in his judgment but he added 
this: that the learned text book writer however 
apparently found himself unable to quote: any case tc 
support his dictum. 

The question is whether this judgment “i my) 
learned brother, which is very explicit and lays dow 
that a de facto or a natural guardian of a Burmes 
Buddhist minor cannot validly dispose of, or encum 
ber in any way, the property of his ward, has an 
further support from decisions of this Court on gener: 
principles. 

Our attention has been called to-an unreporte 
case of Mr. Justice Carr—Ranja Khan and one v.-M 
Chit and one (1)—delivered in April. 1931, which* 
very much in point. Mr. Justice Carr, who had gre 
experience of Burmese Buddhist customs, was dealir 
in that case with Burman Buddhist defendants. T 
question of the right to encumber the property 
minors by ade facto guardian was under consideratic 
and he made various observations which are in agr« 
ment with Mr. Justice Baguley’s decision, to whi 
reference has been madé. Mr. Justice Carr in t 

course of his judgment said : 

“T know of no provision in the Buddhist Law which gi’ 
anyone authority to deal as guardian with the property o 
minor ; and it follows therefore that in the case of a Budd! 
the only person. who can, as guardian, deal with that inci 


(1) Special Civil Second Appeal No. 563 of 1930. 
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n who has been appointed. by the Court. In that view 
Chit Yon” (he. was the de facto guardian) “bad no 
y whatever to execute the conveyance in. question, and 
e that conveyance could have no effect whatever. In 
words, it was aes in so far: cas it Pune to affect the 
erty of the minors.’ 


The case to which § have just raed is ‘sikingly 
greement with the views expressed by Mr. Justice 
puley, although I am told by him, that he had not 
m Mr. Justice Carr’s judgment when. he came to 
e conclusion that he did with regard to the powers 
de facto guardians in Burma. 


guley was the case of Mata Din v. Ahmad Ali (1). 
their Lordships. of the Privy Council were there 
ealing with the case of a Mahommedan minor, but in 
ms the language oa was general. What was said 
as this : 


“It is difficult to see how ‘the situation of an unauthorized 


may, by his de facio guardianship, assume important respon- 
bilities in relation to the.minor’s property, but he cannot thereby 
pthe himself with legal power to sell it.” 


It may also be noted that the general view expres- 
by Trevelyan has been followed by the late Chief 
ourt of this Province in the case of Ma Si and others v. 
Hoke Hu (2). But in that case the learned Judges 
the late Chief Court were dealing with the personal 
ww of Chinese Buddhists. 

The position in the case from which this appeal 
has been preferred, although we have not had the 
vantage, because we did not require it, of having the 
facts discussed in detail, was this: that the brother 
and the sister-in-law never put in any written 


a ) (1912) LL.R. 34 All, 213, (2) 13 Bur, L.T, 9. 


Another authority which was quoted by Mr. Justice | 


dian is bettered by describing him as a de facto guardian. 
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statement at all, so that the only effective evidence;:as | 
- far as I can gather, which could be brought before:the 

Court with regard to the guardianship from the point 

of view of being a genuine de facto guardianship, was 
that brought by the ies deol who were nvetentes 

parties. 

Counsel for the respondent did copiers ‘webster us 
that where, as in this Province, ‘the text ‘book writers 
on the personal law, which approximates rotighly to 
the English Common Law, do not specifically mention 
under any head, or- discuss at all a particular legal 


. Status, then, it is the duty of the Courts in British India 


to superimpose the principles of the English Common 
Law upon the Burmese Buddhist principles of the 
Province. I can hardly agree with that contention. 
In the first place the de facto guardian is not looked 
on favourably by the Englisb Law and ‘also I think 
that the omission to mention the question of guardian- 
ship on the part of the text book writers in Upper 
Burma -means this: that the originators of the 
Buddhist principles of personal law never recognized, 
and never thought of recognizing, guardianship. _ It 
was introduced only by the coming of the British 
and the Indian settlers, and on the introduction of the 
Guardians and Wards Act as an effective statute. In 
such a case it would not be right, in my opinion, to 
introduce afresh and unknown principle of juris- 
prudence into the personal law of a people who by 
their very habits and customs had never recognized 
such a principle in their earlier days as a nation. _ 
Moreover the Judges of this Court have always 
been slow to recognize Indian customs as applying to 
Burmese Buddhists. ‘they have been disinclined, for 
example, to recognize the system of ‘“ benami” which 
has been described by one learned Judge as not being 
indigenous to Burma. So too, in my opinion, bers is 
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is indigenous either. 
f these reasons, we propose to dismiss this appeal 
josts in favour of the respondents, seven gold 


LEY, J.—I agree and have little to add. 
the judgment in Maung Thin Maung and 


t placed before us by the appellant’s counsel 
Ibased on s.4 of the Guardians and Wards Act 
with s.27. It was pointed out that a guardian 
med by s. 4 (2) would include a de facto 
an as well as a guardian appointed by the Court, 
27 states that a guardian of the property of 
rd may do all acts which are reasonable and 


If was argued from this that the de facto 


proper for the protection or benefit of the property. 
very special circumstances a mortgage might be 
cted for raising money to save the property, but 
eis no suggestion in this case that the mortgage 
which we are dealing was a mortgage of this type. 
ith regard to the question whether s. 13 of 
Burma Laws Act applies, I think there can be no 
that it does not apply. S. 13 (L) says that 
ddhist Law shall be applicable when it is necessary 
i the Court to decide any question regarding succes- 
inheritance, marriage, or caste or any religious 
e or institution. The question of guardianship 
not come within any of these categories. There 


(1) (1933) I.L.R. 11 Ran. 193. 


ence to show that the status of a bi de facto”. 


all the arguments placed before us I have dealt 


v. Ma Saw Shin and others (1), and the only new — 


ver for the realization, protection or benefit of the. 
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dian is, therefore, entitled to morigage his ward’s © 
fe but I am unable tosee that mortgaging the 
property is ordinarily an act which is reasonable - 
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isa statute definitely dealing. with this matter, viz. 


the Guardians and Wards Act, and although where : 
there is no statute justice, equity and good consciénce 
must be applied and the principles of the English Law 
are regarded as being, as a rule, the equivalent of 
justice, equity and good conscience, as applied to 
English conditions, it must be remembered that condi- 
tions are not the same here as they are in England and 
sometimes what would be justice, equity and good 
conscience in England could not be regarded as being 
the same in this Province where the facts to which 


~ they may have to be. applied are so dissimilar... For 


example, in England the principle of guardianship has 
been recognized from early Norman time whereas, so 
far as we are aware, the principle of guardianship was 
never recognized in Burma during the Burmese Kings. 
and, therefore, in a vast majority of cases the back- 
ground being so dissimilar, the. principles of the 


_ English Common Law could not be given effect to in’ 


a matter of this particular nature. 

It was argued that s. 68. of the Contract” Act. 
may give a remedy against a minor for the price of. 
necessaries and supplies under some circumstances, 
and from this it was argued that if this money was 
applied for the purchase of necessaries for the minor 
the person who advanced it would -have a right to. 
recover it. In this case there is no question before us © 
as to whether the money is recoverable from the minor, 
and we do not.consider it. The question before us is 
whether the transfer of an interest in the minor's- 
property to the appellant in the form of a mortgage is 
binding on them, and I think there can be no possible 
answer to the question other than that given by my 
learned brother. | ; 

For these reasons I agree that the appeal must be 
dismissed with costs as suggested, cree 
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APPELLATE CIVIL. 
t Cunliffe, Kt, Officiating Chief Justice, and Mr. Justice Baguley, 


-MAUNG SEIN BA 
’ v. 
MAUNG KYWE AnD OTHERS.” 


ary law—Joint property—-Remarriage of surviving parent— 
i child or children of first marriage 1 joint property on 
e—Transfer by ostensible owner of property—Minor's share— 
capable of corisent-—Exception to general rile of law— -Onus of 
emsfer of Property Act (IV of 1882), s. 41. 

possession of immovable property as the osfensible owner 
dispose of a minor’s share therein. A minor is incapable of 
person holding himself out as the owner of the property, and 
ransfer of Property Act has no application in such a case. 

Khan v. Bundi, 1.L.R, 34 All. 22; Dalibai v. Gopibai, I.L.R, 26 
Danbar Singh v. Kunwar, LL.R. 29 All. 292—referred to. 

@ person Claims an exception to a generai provision of jaw, ihe 
a him to prove that he comes within the exception, 

dra v. Anmtiyabala, I.L.R, 52 Cal, 121; Himatlal v. Vasudev, 1.L. R. 
referred to. ; 

to Burmese customary. law on the remarriage of a surviving 




























y of that marriage to the extent of the deceased parent’s share. 
tald of his surviving father will on the remarriage of the latter be 
half share in the estate of his parents. : 


Mev, Ma Shwe Thwe, A.L.R. (1931) 302 ; Ma ‘Shwe oa v. Ma Kin 
7 Ran. 240; Maung. Aung Pe v. U Tun Aung Gyaw, LL.R. 
followed. 

‘Poe Kin v. Maung Tun Yin, 1.L.R. 4 Ran. 207—distinguished. 


wv. Maung Bein, 8 L.B.R. 115—overruled, 

Maung for the appellant. 

aung for the Ist, 2nd, 4th and Sth respondents. 
Han for the 3rd respondent. 


DLEY , J—This is a pauper appeal filed by 
mntiff who sued as a pauper in the trial Court. 
aminor and the son of Maung Kywe, the 


‘iizst Appeal No, 7 of 1933 od the judgment of the District Court 
ddv in Civil Regular No. 43 of 1932, 


dren of the former marriage acquire a vested interest in the — 
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first respondent and Ma Sein Hnya, since deceased. 
He was their only child. Maung’ Kywe having since 


_married Ma Shin, the second respondent, he sued for 


partition of the joint estate of his father and mother 
as it existed at the time of Maung Kywe’s marriage to 
Ma Shin. The third respondent, S.A.R.M. Chettyar 
firm is joined because some of the property which 
originally belonged to Maung Kywe and Ma Sein Hnya. 
had been mortgaged by Maung Kywe and Ma Shin to 
the S.A.R.M. firm. The fourth and fifth respondents, 
U Tun Myaing and Daw Nu are husband and wife. 
U Tun Myaing is the father of Maung Kywe by a 
former wife. The plaintiff claims that part of. the 
estate of his parents consisting of the share of the joint 
estate of U Tun Myaing and his former wife Daw. Dun 
Aung had vested in Maung Kywe as their son when 
U Tun Myaing remarried after Daw Dun Aung’s death. 
For these reasons they are joined as parties to the suit. 

Various defences were raised, as a result of which 
the trial Court framed. 13 issues, and the findings on 


“some of these issues have not been challenged. The 


argutfient before us fell naturally into different sections 
dealing | with different issues, and the findings upon 
those issues come to by the trial Court. This judgment 
in consequence has taken the form of a Series: of 
independent sections. 

The trial Court found that the ania: was 
executed by Maung Kywe and Ma Shin over property 
which was originally the joint property of Maung Kywe 
and Ma Sein Hnya and that s. 41 of the Transfer 
of Property Act.applied as the firm had taken the 
mortgage in good faith from ostensible owners of the 
property. This finding appears to be incorrect. . It is 
true that in the written statement the plea was taker 
that the firm took the mortgage in good faith from 
Maung Kywe and Ma Shin as. they have ee | beer 
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ssion of the pati as owners ; but this plea 
me nature of an. exception, the ordinary rule 
Phat no person.can.mortgage or dispose of any 
# in property which is not-at the time vested: in 
E the. firm was claiming an exception to the. 
Hf provision of the law and therefore the onus lay 
bo prove that: the exception applied : vide Hem 
ira de Sarkar v. Amiyabala de Sarkar (1) ; also 
aéla Motilal v.‘Vasudev Ganesh Mhaskar (2), in 

fe certain parties had bought property which the 
Bs had contracted to sell to some other party, and 
eld that these persoris had got to show three 
gs ; (1) they were purchasers for value (2) bona fide, 
(3) without notice. In the present case the 
yar firm called no evidence at all, and the learned 
3 sonly found in their favour because Maung-Kywe’s 














fence showed that the land had been in possession | 


semsclf and his wife ever since their remarriage and 
Fine plaintiff was not living with them or in the 
nit THat is not proof that the firm had no 
Suwledge of his existence. The lower Court seems 
give overlooked the provision of law that to bring 

4 into effect the ostensible owner must be in 
ssion of the property with the consent, express or 
ed, of some other person interested in the immov- 
property, and the plaintiff having been at all 
Merial times a minor was incapable of consenting 
igs father holding himself out as the owner of the 
y : vide Danbar Singh v. Jawitri Kunwar (3), 
a Khan v. Musammat Bundi (4), and Dalibai v. 
ai (5)-in which case appears the passage : 











‘There is no provision in the Transfer of Property Act to help 
. S. 41, which relates to transfers by ostensible owners, 
(1924) I L.R. 52 Cal, 121, (3) (1907) LL.R. 29 All. 292. 


{1912} LL.R. 36 Bom. 446. (4) (1911) LL.R. 34 All. 22, 
(5) (1902) L.L.R. 26 Bom. 433, 436. 
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has no'application where the minor is an owner incapable ol 
giving consent.” 

I would therefore hold that the rabribage executed 
by Maung Kywe and Ma Shin in favour of the 
S.A.R.M. firm must be held not’ to be binding on the 


ah Af As 41, + 
Snare Ox Sein Ba, tic appellant. 


The next point to be considered is the extent 0: 
the interest of the appellant in the joint property o 
his parents. The learned trial Judge found that hi: 
interest was a one-half share. There is a cross-appea 
filed by the first and second respondents (in which th« 
third respondent expressed a desire to join. if thi 
finding on the validity of the mortgage was agains 
him) to the effect that the share should have been onl 
one-quarter. The learned Judge, though expressing hi 
personal doubts on the point, held that he was. boun 
(as he was) by the officially reported ruling of ‘thi 
Court in Maung Aung Pe v. U Tun Aung Gyaw (1 
In this case it was definitely held by Maung ‘Ba | 
who wrote the principal judgment, to which I myse’ 
was a concurring Judge, “ that it was settled law th: 
on the remarriage of a surviving parent the childre 
of the former marriage acquire a vested interest i 
the joint property of that marriage to the extent ¢ 
their deceased parent’s share.” There are other case 
of this Court in which the matter has been considerer 
In Ma Shwe Yu v. Ma Kin Nyun (2) the late Sir Gu 
Rutledge C.J. and Carr J., in dealing with an appea 
allowed the matter to be argued on the basis that® 
was settled law that when a widower remarries th 
children by his first wife at once acquire a. right 1 
partition the estate and that the share of the childre 
was one-half while the father takes one-half: 1] 


“another case, Ma Aye Mev. ‘Ma Shwe Thwe (3) [Ci 





(1) (1930) LL.R. 8 Ran. 524. (2) (1929) LL.R. 7 Ran. 240, © 
(3) A.LR. (1931) 302, 305. 
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t Appeals Nos. 135 and 143 of 1930], “unofficially 
sted, in the judgment of Heald J., in which Sen J. 


hich there was an orily child concerned: 


The first event which gave an actual right to partition was 
‘o’s marriage to Ma Nyo, which gave to Ma Shwe Thwe as 
Ma Ka’s daughter, a vested interest in half the property 
y acquired by Tet To and Ma Ka, that half being regarded 
Ka’s entire interest in the jointly acquired property.” 


mt will be seen, therefore, that six Judges of this 
Sourt have in recent years found definitely or accepted 
Hie position that on the remarriage of one of the 
fgarents the children collectively, whether one or many, 
wt the former marriage are entitled to their mother's 
Seaterest in the joint property. In support of this a 
fgeference may also be made to the “ Attasankhepa 
fWannana Dhammathat ’’ compiled by U Gaung, C.S.I., 
which is the most modern of all Dhammathats. In 
; 159 he deals with the case of a parent remarry- 


























fe t Dhammathat in which the individual rights of any 


ad down that when there is no orasa child the kanitha 
Idren shall divide equally with their mother on her 
narriage the whole of the property, from which it 
ollows that if there were only one kanitha child that 
d would take half the joint property, and it would 
ttainly be contrary to every principle of Buddhist 
w to give a kanitha child a right-to a larger share of 
nheritance than an orasa child or the eldest child. 

As against this authority, which is strong, is quoted 
ung Po Kin v. Maung Tun Yin (1). In this case it 
was held that in Burmese Buddhist Law the eldest 
eachild on the remarriage of the surviving parent becomes 


(1) (1926) LL.R. 4 Ran. 207, ~ 


ed, it was found in the same sense in a case | 


Pang after the death of a previous parent. This is the 
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entitled to a quarter share in the joint estate of the 
parents, if he or she o tia not already taken a share as. 
orasa. a 

This clearly is a case in which there were Se 
children. It is not a case in which there 


-was an only- child claiming the interest of all the 


children collectively. The rest of the cases on this 
point quoted on behalf of the respondent are cases 
of the late Chief Court, and therefore strictly spéak- 
ing not binding on us. In Maung Shwe Ywet v. 
Maung Tun Shein (1) the head note runs as follows :. 


While an auratha son cannot claim a one-fourth share of 
the property jointly acquired by his parents. merely ‘by reason 
of his mother’s death, the remarriage of his father gives him a 


right to claim the one-fourth share which he would not have’ if 
his father did not remarry.” 


The judgment starts with the words : 


Plaintiff Tun Shein is the eldest surviving. child of the - 
first defendant Shwe Ywet and his deceased wife. dace: 
This shows that the case was not one ‘in. shih an ~ 
only son was concerned ; so the ruling is not strictly 
to the point. In a Chief Court Reference, Ma Thin 
v. Ma Wa Yon (2) it was held that a daughter, 
being an only child, was entitled to claim a quarter © 
share of the. parents’ joint estate upon her 
mother’s death and the father’s remarriage. This 
appears at first sight to be definitely in favour of 
the respondents, but it emerges from the judgment 
that the daughter was only claiming a one-quarter 
share ; so obviously the question whether her share 
was one-quarter. or one-half could not have been 
considered and the point which was really raised for 
the decision of the Bench was whether she could 
claim her share on the remarriage of her mother. 


(1) (1921) 11 L.B.R. 199. (2) (1904) 2 L.BR, 255. 
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v. Maung Bein ‘(1) it was held that 
mese Buddhist husband and wife have 
the wife dies and the husband remarries 
tioning the property the husband 
se of absolutely three-quarters of the 
This, it is true, is directly in favour of 
ndent, but it must be remembered that 
case. was decided the doctrine of vested 
eirs had not emerged in its present form 
was some kind of an idea that property 
in some sense the joint property of the 
mt the surviving parents had a right of 
over it. The doctrine was a somewhat 
us one and it has since been rectified, and now on 


Bye, Volume 10, s. 2, in which itis laid down— 
a the archaic portions of the text which have 
plication—that if after the death of the mother 
Sather marries again after the eldest son has 
fcertain personal belongings of his mother, the 
Mung goods are to be divided into four parts 
Whe father shall have: three parts. It is true 
Mihe heading of the section is ‘The partition 
fen the father and son, on the death of the 
ex’, but it must be romeniberad that partition 
a re be between the father.and the eldest son 
ang that there are more children than one; and 
= time when this compilation was made, as I 
B said, the rights of the younger children (the 
a children) dealt with in the Attasankhepa 
gana Dhammathat had not been recognized. 
|@m the face of such decisions I am asked to 
me the matter, to a Full Bench, but I do not 
sk any good purpose will be served by doing 
(i) (1914) 8 LBR. 115. 












atl ih of any person vested rights of certain heirs. 
em certain circumstances alone are considered.. 
last authority quoted by the respondent is 
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SO, aS. Six Judges of this Court. have accepted the: 
position, as I have pointed out, that an only child: 
takes a one-half share, and the principle of stare! 
decisis certainly calls for this rule ‘to. ‘remain: 
unchanged. There is nothing whatsoever unjust in it, { 
and it is obviously not opposed to the spirit of 
Burmese Buddhist Law ; it works no obvious injustice ;: 
it is simply a question of whether the father or the son: 
is to get the unallotted one- -quarter- share which would: 
go to the younger children if there were any. 
The remaining points in this case require’ no: 
further discussion as they have been agreed upon? 
between the parties. The lower Court held that the: 
plaintiff, was entitled to mesne profits for a period: 
of. three years on his share of the immovable: 
property eventually to be awarded: to him. The: 
first and second respondents . have agreed to the 
claim that the plaintiff is entitled to mesne profits from 


2 
§ 


_ the date of Maung Kywe’s remarriage on any property 


which is eventually awarded to him from the estate of 
Maung Kywe and his deceased wife Ma Sein Finya. 
' Patt. of the property of the estate which was 
sought to be partitioned was arice-mill named the 
“Kon Myit.Rice-mill.’”’ which was the joint pro: 
perty of. Maung Kywe, Ma Sein Hnya, U Tun Myaing 
and Daw Nu. It was sold before Maung Kywe 


_married Ma Shin, and the trial Court found thaf 


the plaintiff was not entitled to any share in~the 
sale proceeds. It has now been agreed as between 
the parties that any of the sale proceeds whick 
may be proved to have been in the hands of Maung 
Kywe on the date of his remarriage will belong to th 
plaintiff to the extent of one-half. - This is a matter ol 
accounts which will have to be determined later. : 

The trial Court found that the claim of the plain 
tiff to any property now in the hands of U Tul 


“y 
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@Myaing and Daw N u was Saeed by limitation, 
lying Art. 123 of the Limitation Act. In the Mavne’- 


F appeal it has been agreed that Art. 144 applies oie vie 
Maune 


sand not 123 so-far.as the immovable properties are own 

“concerned. It is also: agreed that so far as mesne adorn, 
Pprofits and moveable properties are concerned Art. x 

120 applies and that so-far as these are concerned 


= 
com 


«the case will have to go back for decision, after further 
z evidence if necessary, as to whether or to what: extent 
ithe claim may be time-barred under this Article. 

E This .is as far as this case can be carried at 
present, and the proceedings will be returned to 
the trial Court for further evidence and decisions 
2 on the points mentioned after which the case will 
‘be returned to this Court for final orders to be 
; Passed as to the ‘eons of the preliminary decree. 





a at 


CUNLIFFE, OFFG. eee howe had the advantage of 
reading my brother Baguley’s judgment, and I 
© have little to add. It seems to me quite clear that 
= on the weight of authority,.and, I. think, also on 
principle, the share of the children in such circum- 
#. stances should be one-half and not one-quarter. . It 
F-seems to me that three Benches of this High 
Court have come. to this conclusion, and as against 
the view there is only one High Court decision, the 
rest being decisions of the late Chief Court of this 
Province. Such a position does not warrant in any 
way, in my view, the reference to a Full Bench, 
which was suggested to us during the argument. 

I agree that the proceedings must be returned 
‘o the trial Court for further evidence and for decision 
on the points raised in my brother’s judgment. 
When this has been done final orders will be 
passed by usas to the terms of the decree. 





















a POE RTERE Sp gear erety 


64 


1933 


Aug. 21. 


INDIAN LAW REPORTS.  [Vot, XIT. 


APPELLATE CIVIL. 
Before Sir John Cunliffe, Kt., Officiating Chief Justice, ana Mr. Justice Baguley, ~ 
SOONIRAM RAMNIRANJANDAS 
S.A.R.M. CHETTYAR FIRM.* 
Neste stienston of esisaeooMi tion of suspension by anent-Chelipar 


agent's powers—Annulment of . adjudication—Discretion of the Court—- 
Presidency-Towns Insolvency Act (III of 1909), s. 9 (g), s. 21. ie. 


In March 1933, the respondent Chettyar firm had ‘two agents in Burma, 
one who was about to leave Burma and was collecting outstandings in the 
districts, and another who had recently, arrived and was to succeed the’ first 
agent at anearly date. Both the agents had powers of attorney that gave them 


the fullest authority in the conduct of the firm’s business. On the 31st 


March, in the absence of the first agent, the second agent was managing . 
the business of the firm in Rangoon with the help of a head assistant and 
other clerks, On that day there was a rush of creditors on the Rangoon 
firm. Some were paid, but soon. payment was stopped, and a number of cheques 
were dishonoured, ~The agent informed some of the creditors assembled at 
his place of business that he could not pay them if all demanded payment . 
at the same time, but that he would pay them gradually after collecting out- 
standings. Such statements were repeated by the other assistants. of ‘the 


firm to creditors, including the creditor firm abovenamed, This firm got 


the Chettyar firm adjudicated insolvent by an ex purte order.on the ground 
of notice of suspension of payment of debts, On review the Insolvency | 
Judge set aside the order onthe grounds (1) that there was no suspension 
of payment, and (2) that neither the agent, nor the assistants had any” 
authority so as to bind the Principals. The creditor firm appealed, 


Held, allowing the application for adjudication, that (1) the action of the 


‘Chettyar firm in dishonouring cheques and refusing to pay the creditors’ 


amounted to a suspension of payment; John Crook v. 1. & R. Morley, 


(1891) A.C, 316—vreferred to. (2) that the speech of the agent to the creditors 


amounted to a notice of suspension; Clough v. Samuel, (1905) A.C, 
442; In re A Debtor, (1929) 1 Ch. Div. 362—+referred to, (3) that, having 
regard to the wide powers conferred upon the Chettyar agent to conduct in 
Burma the business of his absentee principals, the notice of suspension by- 
the agent was an act of ‘insolvency by the principals within the meaning 
of the Explanation to s. 9 of the Presidency-Towns Insolvency Act; Gopal 


. Naidu v, Mohan Lal, LL.R. 49 Mad. 189; Kastur Chand v,; Dhanpat Sitgh, 


LL.R. 23 Cal. 26—referred to, (4) that the repetition of the notice by the 


' * Civil Misc. Appeal ‘No. 84-of 1933 from the order of this Court on 
the Original Side in Insolvency Case No. 86 of 1933. 
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is had no statutory significance, and the -technical. error of the 
ning creditors in relying on the notice given by the head. assistant 
not to prevent them from showing’ that. an -order- for acjadication onthe . 
s ought to be made. : 

s parte Coates, (1877) 5 Ch. Div. 979—dissented from. 

R BAGULEY, J.—The power: of the Court to annul‘an adjudication under 
(1) of the Presidency-Towns Insolvency Act is discretionary, ‘ 
lam Raj v. Krishen Lal, 1.L.R. 10 Lah. "106; In: re. Hester, (1905) 2 
D. 666 ; In re Keel, (1889) 22 Q.B.D. 632—referred to. 

In an application under s, 21 the Court is not restricted to considering the 
fiiginal application for adjudication and the acts alleged therein, and if 
ps: ed grounds for the debtor’s adjudication exist on the date of filing the 
ieplication, even though not set out in the application, the Court may 
Mase to exercise its discretion in favour of the debtor. 


wis 

























~ Abdul Sattar v. V.E.A.RM., 1.L.R. 10 Ran. 215— distinguished, , 


solvency committed by an agent can be attributed 
p the principal depends upon the facts of each 
ase. Gopal Naidu v. Mohanlal. Kanyalal (1). If it 
ere held that, no agent of a Chettyar firm could 
sommit an act of insolvency on. behalf of his prin- 
als the effect would be to render all Chettyar firms 
am Rangoon immune from the operation of the insol- 
yency law. In the present case it is clear from the 


solvency was deliberately committed by the incom- 
mg agent; and a Chettyar firm’s. agent has plenary 
powers over the business of his principal committed 
his management. 

An order of adjudication or any final judgment 
insolvency is a judgment in rem. Sees. 41 of the 
idence Act. If such a judgment is to be set 
aside or altered, the Court. should allow further 
evidence to be tendered, if necessary, to prove that. 
the judgment as it stands is correct. No doubt the 
order of adjudication obtained in the present case 
was ex parte; but that was necessitated by the facts 





(1) LL.R. 49 Mad. 189. 


“In re Low, 72 L.T. 450 ; Lovell v, Beauchamp, (1894) A.C. 607—referredto. . 


Hormasji fcr the appellant. Whether an act of 


vidence that on the 31st of March 1933 an act of 
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1933 of the case. However, when the respondents applied 


ae 


Soowran to have the order of adjudication annulled the trial 
sanpas Judge refused to consider the additional. evidence: 
s.a'zm, tendered by the petitioning creditor to substantiate 
cs the act of insolvency, and to. is that. the debtor 

"was really insolvent. . 
The Court when passing orders under s. 21 of: 
the Presidency-Towns Insolvency Act acts in the exer- - 
‘cise of its discretion ; and the Court must consider all 
the circumstances of the case, the interest of the public 
and of the general body of creditors, before annul- 
ling an order of adjudication. In re Hester: Ex parte 
Hester (1). The trial Judge, in refusing to consider 
the general circumstances of the case, purported to 
follow Ex parte Coates: In re Skelton (2), but the 
form in which a petition was couched was of great 
importance in those days. In later cases amendments 
to insolvency petitions were freely allowed, the prin- 
ciple in all these cases being that mere technicalities 
ought not to stand in the way of a person being 
adjudged insolvent: if the circumstances of the case 
otherwise warrant such astep, and itis only where 
the petition is primd facie bad, as when it discloses 
no act of bankruptcy, that the Court will not permit 
amendments. See Re Low: Ex parte Gibson (3); 
In re A Debtor (4); Lovell & Christmas v. Beau- 
champ (5); Re Gyll: Ex parte The Board of Trade 
(6); Re Taylor: Ex parte Taylor (7). 

A mendacious petition for adjudication can always 

be punished as an abuse of the process of the Court. 
It was in evidence that on the 31st March there 
was a rush of creditors at the respondents’ Bank.. On 


(1) (1889) 22 Q.B.D. 632. (4) (1922) 2 K.B. 109. 
(2) (1877) 5 Ch. D, 979. (5) (1894) A.C, 607. 
(3) 72 L.T, 450." * (6) SOL.T.R. 778. 


(7) 84 L.T.R. 426. 
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ing made by the creditors for their money 
who was to take over charge as agent of 
id that he could not pay all the. creditors 
me simultaneously, and that..he would pay 
and by. In the meantime he offered to 
accounts in order to prove that the Bank 
nt. The respondent Bank keeps a large 
deposits in current account, and various 
drawn on such accounts on that day by 
who. had plenty of credit in the Bank to 
ir cheques were dishonoured. This dishonour 
a serious act of insolvency; see Crook v. 
(1). The fact that the debtor has sufficient 
discharge: his liabilities though not in a liquid 
no answer to a petition for adjudication. 
all Rameshwar v. Chunilal Jahuri (2).° The 
fof the present case clearly establish a suspension 
yment. In re The Petition of David Sassoon & 
Eid. (3); In re Simonson: Ex parte Ball (4) ; 
Mercantile Bank of india, Limited, Madras v. 
|Dfficial Assignee, Madras (5). . 

M. Cowasjee for the respondents. The Explana- 
Eto s.9 of the Presidency-Towns Insolvency Act 
that the act of the agent may be the act of the 
pal. “Agent” under that section cannot mean 
ad every agent. It refers to a particular kind 
ent with specified authority. A Chettyar agent is 
he type of agent contemplated by that section. 
preign principal of a Chettyar branch in Ran- 
is kept informed of the affairs of his branch, 
#the local agent has to submit monthly accounts 
S principal. Such an agent, therefore, can have 
authority to, commit an act of insolvency on 






i) (1891) A.C, 316, 319. (3; 95 L.C. 453. 
(2) I.L.R. 60 Cal. 345, 3 (4) (1854) 1 Q.B. 433. 
(5) LL.R. 39 Mad. 250, 
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behalf of his principal. — Kastur Chania Rai. i aiotee 
v. Dhanpat Singh Bahadur (1). The act of the agent. 
must be expressly or impliedly. authorized by the ; 


“principal. Abdul Sattar v. V.E.A:R.M. Chettyar Firm: 


(2); In the matter of William Watson (3); Gopat. 
Naidu v. Mohanlal Kanyolat (4) an \ In re Mahomed. : 
Hasham & Co. (5). °. 

Moreover, the alleged. act.. of iusaluceey was: 
committed not by the agent but by the head assistant 
of the firm, who obviously could not have authority: 
to bind his principals. . 

A person can. be adjudicated ‘aspen only if 
the application for adjudication can be brought: 
within the four corners of s. 9. The fact that 
he is hopelessly insolvent is immaterial.-.A suspen- 
sion of payment for the purpose of s. 9 (g} 
must be a specific and deliberate act of the debtor. 
Clough v. Samuel (6) was an extreme case where 
the debtor was hopelessly insolvent, but the Court 
held that there was no valid notice of suspension oy 
notice of intention to suspend payment. Mere 
inability to pay is not a ground for adjudication 
See M.S.M.M. Chettyar Firm v. P. Mudaliar (7), | 

The respondent Bank was in a peculiar positior 
on the 31st of March, 1933. There was a sudde 
rush of creditors, and the head assistant thereupo1 
said that he could not pay them all at once, but tha 
he would pay them“Jater, and in the meantim 
proposed to show that the firm was solvent. Thi 
cannot be a notice of suspension of payment, or 
notice of intention to. suspend. The trial Judge 
when this point of view was put before him, cani 
to the conclusion that the order of adjudicatio 
(4) LLL.R. 49 Mad. 189, 

(2) L.L.R,10 Ran. 215, (5) 24 Bom. LR. 861, 


(3) LL.R. 31 Cal, 761, ~ (6) (1905) A.C, 442,. 
(7) I.L.R, 11 Ran. 96. 


(1) LL.R. 23 Cal, 26. 
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by him was wrong, because there was no 
able act of insolvency disclosed. by the petition 
the exetcise of his discretion under s. 21 
mnulled the ‘otder of adjudication. In fact 
is the only way in which he could have 
ed the “discretion”, and “may” in such 
mstances means “ must”. a 


meet the cheques. drawn on that day is 
aterial for the purposes of this case.. No Chettyar 
keeps all its assets in a liquid state; that 
d - be unprofitable. But to meet cases of emer- 
y they have overdraft accounts in other Banks. 
he proof of the commission of an act of insolvency 
be strict*and precise. See M.S.M.M. Chettyar 
v. P. Mudaliar (1) and also Krishna Das 
v. Charusila Pal (2). A petitioning creditor 
st stand or fall by the petition that he has filed; 
gd when the adjudicated debtor files an application fe 

ave the order of adjudication set aside, the creditor 
a not be allowed to adduce further evidence to show 
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he fact that there was not ‘sufficient money — 


fiat the debtor has committed other acts of insolvency. — 






CUNLIFFE, OFFG. C.J.—This is a case of a very 
Sangular nature. It is an appeal preferred by the 
an of Sooniram Ramniranjandas against the annul- 
ment by Mr. Justice Sen of an adjudication in 
solvency. 

= The respondents to the appeal are: the S.A.R.M. 
: Bhettyar Firm, who were adjudicated insolvent by an 
@x parte order passed by the learned Judge in his 
Chambers on the 1st of April, 1933. 

The appellants here were the petitioners in the 












(1) LL.R. 11 Ran. 96. (2) 35. C.W.N, 567. 


The provisions of the Act must be strictly complied with. 


adjudication ; and, on the 3rd of April, the insolvents 
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moved the Court that the Order of adjudication 
against them should be set-aside. Ye 
Numerous affidavits were placed on. the’ file, both 
for and against the insolvency being “annulled. “It 
was not until{ the early part of June. and after a 
prolonged hearing “that the learned Judge passed his 
order annulling the adjudication. He gave: heavy 
costs: in favour of the present respondents. 
- The petition was based © upon s. 9, sub-section 
(g), of the{Presidency-Towns Insolvency Act. ‘That, 
section and sub-section arein these terms : 
“9, A debtor commits an act of insolvency in each of the 
following cases,"namely :— 
(g) if he gives notice to any of. his ereditors that he has aa 
- guspended, or that he is about to suspend, payment of 
his debts;” 
Attached to'?s. 9 is an n Explanation, which runs 


as follows : 


“ Bor the purposes: Jotithis. Spcten: the act ofan agent may — 
be the act of the principal, even though the agent have no.. 
specific authority‘to commit the act.” 

The ex parte petition alleged that the debtors. 
‘were indebted to the. petitioning creditors in ‘the 
sum of Rs. 32,000 on a current account, and that 
within three months before the date of the petition 
had given notice to the petitioning creditors that 
they had suspended payment of their debts. 
Supporting this petition were two, ~affidavits. In the 
first-of these, Sooniram Rameshur, a partner in the 
firm of the petitioning creditors, deposed that’ he 


had been ‘informed by-an assistant, one Rai Chand, 


that the debtors had suspended payment; that he 
made enquiries in town and ascertained that it had 
become generally known in Mogul Street that this 
was so; and that he had met the head assistant of 
the Chettyar firm who told him that the debtors had 
been compelled to suspend payment 
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hand makes the second affidavit, He says 
e 31st of March, 1933, at 4 p.m., he went 
Shettyars’ place-of business for the purpose of 


wt and the head clerk but was told that they 
ending to business; as the Chettyar firm had 
payment, and money was not being paid to 
those who had money on deposit. 
attack on the annulment before the learned 
k this form : 
first argument was that there had been no 
on of payment at all. The second argument 
, even if there had been a suspension of 
Ment, the person who made the suspension was an 
acting without the authorization of his principal. 
y, it was contended that the notice given to 
am Ramniranjandas, according to his own 
mn and affidavit, was made by a head assistant of 
hettyar firm, who owing to his status had no 
Beority whatever to communicate a notice of suspen- 
eof payment. 
Ehese three arguments were accepted by the 
ed Judge. An attempt was made to amend the 
fon by alleging other acts and notices, but this 
judge disallowed, holding that the amendment of 
ition based on specific facts ought not to be 
nitted without overwhelmingly good reasons, 
he contentions put-forward by the appellants 
More us were to the effect that on the 31st of March, 
; 533, both notices of suspension and actual suspension 
the firm’s payments did in fact take place, and that 
person who gave notice was the agent of the 
iettyar firm himself in the presence of 20 or 30 









bh: nd on the 31st of March, 1933, that suspension of 


Sout money, and that he asked to see both 


= It was argued that the person who notified Rai 
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payment had ‘alien place was authorized to do so. : and. 
further, that the person who informed Soonirath-: 
Rameshur on the following day was also authorized to- 
make the communication. 

In my opinion, the following’ are the true and. 

material facts on which this appeal i is based. 

On the 31st of March, 1933, the: firm of S.A.R, Mx 
Chettyar, who carried on business at No. 74, Sauls 
Street, Rangoon, was in this curious position. There: *. 
were two resident agents of the firm in Burma. “One — 
by the name of Ramaswamy, who had been carrying: 
on the business of agent single-handed for two or. 
three years, and the other a man called ees 
who had just lately arrived from Madras. 
_ It was the intention of the owners of the firm, 
who are persons -residing in the Madras Presidency, 
that Angappa should succeed Ramaswamy. in the sole © 
management of the firm at.a very early date. -Mean=. 
while the two were carrying on the business jointly. 
Ramaswamy was not in Rangoon. He had gone 


away to‘ Prome about the firm’s affairs: He: ‘was. 


collecting outstandings. No one knew where. he was,. 
and he did not return to Rangoon until after the - 
adjudication. There is some evidence that when 
difficulties arose the employees of the firm and. 
Angappa tried to find him, but they had no real details. 
of his itinerary from village to village and did not-: 
know of his exact whereabouts. ‘There were various: : 
permanent employees of the firm, among: them a man: : 
called Murugesan. He was the head assistant or: 
cashier and exercised. responsible duties in the: firm. « 

He was able to receive and pay out moneys, for: 
example, and to him was entrusted the firm’s. legal: 
business. There were two. other clerks mentioned in: 

the evidence as employees. They were young. boys, 
who were referred to by the witnesses at the hearing: 
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asthe ‘“*Chettyar Boy Clerks’. The name of one of 
them was Anamalai. Both Ramaswamy and Angappa 
had powers of. attorney from the proprietors of the 
firm. Angappa’s power was dated the 13th of April, 
1933, which, of course, was after the date of adjudi- 


cxtion, He. had brought with him, however, a letter ~ 
CUNLIFFE, 


from Madras (exhibit A), which, according to the 
translation of the Court, is in these terms : 


“That which is written to Ramaswamy Chetty is as follows : 
A.VRA. Angappa Chetty of Kilaswalpatti has been started 


to-day and sent as substitute for you. -As soon as he comes, co . 


make over accounts, documents, jewellery, etc., and altogether 
with balance “sheet'to the aforesaid person, obtain his signed 


letter, start and reach this place. Other particulars through . 


‘post.’ uF 


Both is power of Ramaswamy Chettyar and the 
subsequent power given to Angappa are in the widest 
‘possible terms. - They appear to have beén given the 
fullest authority in relation to the conduct of the 
_ firm's business. 

iy the 31st of March, 1933, from a little after 
“midday a‘run’ of withdrawals upon the Chettyar 
accounts took place. Rumours had apparently got 
about that the firm was not.in a stable position 
financially. A number of cheques were dishonoured. 
‘One of them, in particular a cheque drawn by 
‘Shareefa Bee Bee for Rs. 4,240-10-0, was returned, 
according toa letter from the Bank, as the drawee 
- was absent and payment was not forthcoming. Other 
cheques were dishonoured, again for the reason that 


the drawee was not in his place of business, and some. 
of them on representation were marked “ Drawee- 


-asked to refer to drawer”. In all, more than a 
_ dozen. cheques were returned. 

“One other cheque must be specially noticed. It 
‘was for Rs. 20,000 upon a current account. The 
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drawer was visited by one of the employees of the 
Chettyar firm who offered him Rs. 10,000 cash, and 
asked him to endorse on the cheque that Rs. 10,000 


‘had been taken. The drawer of the cheque refused. 


to do this or to accept the part payment. The. 
employee then went away and returned offering a. 
cheque for Rs. 20,000 drawn on Balthazar and Sons 
in payment, but this form of tender was also not 
accepted. 

Whether these cheque transactions took _place on 
the morning of the 31st of March, 1933, or whether 
they took place after 2- 30 p.m. is in great controversy ;. 
and it seems to me difficult to decide when exactly 
the cheques in question were dishonoured the 
firm. But that they were dishonoured . an. 
undoubted fact. 

Apart from these cheques, a number of persons. 
after midday presented themselves for the purpose 
of withdrawing money from deposit or current. 
accounts. Certain sums were withdrawn, but during 
the afternoon it became impossible for the Chettyar 
firm to cope with the rush. Angappain his evidence. - 
says that no payments were made after 2-30 p.m. 
and on customers presenting cheques and wanting to, 
draw out money he said : 

“Tf you all want payment at the same time how could it 
be possible for us to pay.” 

He asked them to wait for a day or two, Again 
he says: _ 

‘* After 2-30 p.m. I said that if they all wanted payment 
at the same time they cannot be pad, and that they will have 
to wait.” : 
He also says: 

“T told the creditors that I would pay them the next ras 


day. * * Isaid to them that I would ci nae and pay 
them, and that they need not be afraid of their money.” 
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Then he contradicts himself by saying :. 
“Tt did not say to any of the creditors. that I would pay 


the next day—that is, if you mean to-morrow. I said to them 
that I would pay them gradually as I collect moneys.” 


These statements are confirmed to a very large 
extent by the evidence of Murugesan. | 

It was also the Chettyars” case that they invited 
the creditors to inspect their accounts; that during 
the afternoon they—that is, Angappa and Murugesan— 
attempted to draw up a kind of a balance sheet, 
showing that the firm was solvent; but that this 
balance sheet or profit and loss account was never 
finished, all the documents being impounded on the 
following day by the Official Assignee. 

Murugesan corroborates Angappa’s statement and 
says thai he and another assistant repeated what 
Angappa said to the crowd ; and that Angappa knew 
- that they were ReLOBITS what he. said to pacify the 
creditors. 

The whole ayenda when the employee of the 
petitioning creditors visited the’ firm’s premises at or 
about 4-30 p.m. on the 31st March, 1933, is denied 
by theespondents, but Rai Chand did say in his 
evidence that he found only two young clerks there. 
Such an.account synchronizes with the evidence that 
the balance sheet was being prepared in another room 
by the agent, Angappa, and Murugesan during the 
-afternoon when the crowd of creditors had been 
pacified. It was Murugesan in. a rickshaw on the 
next morning who informed Sooniram that his firm 
had suspended payment. | 

-It is now necessary to consider the general legal 
aspect. of the insolvency, and the manner in which 
the learned Judge .conducted the contested hearing 
in relation to the annulment. 
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There is:no doubt that a Judge in the position’ 
of considering an annulment is exercising a 
discretion whether his former order should be 
maintained. This. discretion must, of course, be. 
exercised upon certain material in the form of evidence. 
In my opinion a Judge in considering such a question 
should not conduct a roving enquiry into the financial 
position of the debtor, but he should scrutinize closely: 
the actual position of the adjudicating ‘firm at the 
time that the alleged suspension took place and, 
within limits, should also consider the surrounding 
circumstances of the suspension, and the manner in 
which the notice of suspension is alleged to have been . 
iven. Se 
. ‘There was an attempt here, in my view, to 
introduce, as so often happens in this country, a 
‘great deal of evidence based upon prejudice, and — 
not strictly necessary to the enquiry which the learned 
Judge was conducting. A number of affidavits, for 
example, were put in by creditors who opposed the 
adjudication and were said to have agreed to wait” 
for their. money on the 31st. These affidavits were - 
afterwards withdrawn . with great unanimity—the 
deponents explaining that when they swore them 
they imagined the firm was solvent. It does seem, 
however, to me from the judgment which we are 
considering that the learned Judge was somewhat: 
loath to consider a great body of the evidence brought 
before him. At page 9 of his judgment, for example, 
having set aside the adjudication on a somewhat 
technical point, he proceeds to discuss the evidence 


_ which he allowed to be.led before him, But he did 


so with obvious reluctance. Having held that 
Murugesan was not a person. who was in a position 
to give notice of an insolvency to any creditor, he 
also came to the conclusion that there was no real 
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suspension of payment and no notice by Angappa on 
the 31st March, 1933, to this effect. He further 


decided that the dishonouring of the cheques was. 


not an act, of insolvency per se, and that the attitude 
taken up by the firm generally, to use his own words, 
could be summed up like this: “Where a Banker 
tells his customers: I am unable to meet. your 
demands owing to the peculiar circumstances that you 
are all demanding instant payment of your dues, but 
give me time to satisfy you that I am perfectly solvent,” 
that cannot amount to a suspension of payment. 

He also relied upon a passage in the judgment, 
of Lord Hobhouse in the case of Kastur Chand Rai 
Bahadur v. Dhanpat Singh Bahadur (1), in which 
Lord Hobhouse said : 


“ After the 6th the banking business in Calcutta - was 
stopped. But under the Indian Statute that is ‘not an act of 
insolvency.” 


(and, if I may say so with humility, this is a very 
surprising observation). 

_ He further relied on the observations of our own 
‘Chief Justice in Abdul Sattar v. V.E.A.R.M. Chettyar 
Firm (2) where the learned Chief Justice said : 


“It is a fundamental principle of insolvency law that a 
person is not to be adjudicated insolvent except for an act of 
insolyency which he has personally committed, or which has been 
committed by his agent tinder such circumstances that it must 
‘be taken that the act of insolvency by the agent has been 
expressly or impliedly authorized by the principal against whom 
an order of adjudication is sought.” 


Finally, Mr. Justice Sen discussed the position 
of a Chettyar agent and remarked: ~ 


“J desire to make it clear that the mere fact of a person 
being: an agent of a Cheityar firm cannot in law entitle him to 


(1) (1895) LL.R. 23 Cal. 26, (2) (1932) L.L.R. 10 Ran. 215, 217. 
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allow a creditor to obtain an order of adjudication because: 
he, the agent, purports to commit an act of insolvency within 
the meaning of s. 9, because if this were the case it would be a 
most dangerous situation as any Chettyar firm carrying on. 
business in Rangoon by agents (the principals being absent and 
hardly ever coming to Burma), could have their business stopped 
and an order of adjudication obtained merely because the 
petitioner alleges that the agent has committed an act of. 
insolvency.” 


After further discussion, the learned Judge con-- 


cluded by saying : 


“To my mind it seems difficult to imagine that the principals. 
of any firm could, or would ever, authorize their agents to commit 
an act of insolvency by giving notice to their creditors of 
suspension of payment.” 


The first question therefore to be discussed here,, 


it seems to me, is this: Was there a suspension of 


‘payment on the 31st of March, 1933? To my mind. 


there undoubtedly was. It seems to me impossible 
to contend that the dishonouring of cheques. upon 
perfectly solvent current accounts is not a suspension 
of payment. A suspension of payment can obviously 
be either a permanent suspension or a temporary 
suspension. Whatever reasons may be advanced as 
to the cause of a suspension, even when those reasons 
allege that payment will in all probability. be renewed 
at some future date, there is no doubt, in my mind, | 
that such action on the part of a Bank, or a Chettyar 
firm, taking deposits, which is in the position of a 
private Bank, must amount to a suspension. — 

It is extremely difficult to obtain much authority | 
with regard to suspension of payment by Banks, - 
Almost all the cases which have been investigated by 
the Courts, both in England and in British India, 
deal with businesses which are not Banks, or with 
private individuals who find themselves in a position 
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when their liabilities are pressing on them in an 


overwhelming manner. 
I have only been able to find one reference to a 


Bank in any recent leading case on the question of 


suspension, In the well known case of John Crook 


(The Elder) v. I. & R. Morley (1), Lord Selborne 
in. the course of his judgment remarked : 


“A stoppage of business in the ordinary course, and of 
the payment of debts in the ordinary course, is so serious a 
thing in many if not in all businesses, certainly for example in 
the business of a banker, that the Legislature might well consider 
it a sufficient reason for giving the creditors the power of treating 
it as an act of bankruptcy in itself, without entering into the 
question whether in conceivable circumstances and by conceivable 
methods it might not come to an end and business be resumed. 
T cannot but think that it would be doing violence to these words 
if a suspension of payments de facto whether in circumstances 
which might make it possible to resume them or in circumstances 
which might make that impossible, were held not to be enough.”’ 


Lord Selborne was there referring to an act of 
bankruptcy committed under s. 4, sub-section 1 (h), 
of the Bankruptcy Act of 1883, which it may be noted 
is in the exact language of sub-section (g), s. 9, of 
the Indian Act. 

Quite apart then from the question of requisite 
‘notice, in my opinion, a stoppage of payment by a 
private Bank, when no justification for such stoppage 
can possibly be put forward except a temporary 
embarrassment, must be a suspension within the 
meaning Of the Act. 

_ IThold, therefore, in disagreement with the learned 
Judge, that the conduct of the Chettyar firm on the 
31st March, 1933, whether there was a rush or whether 
there was. not a rush, amounted at any rate to a 
temporary suspension. 





(4) (1891). A.C, 316,319. 
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-It now falls to be decided whether a notice of 
such temporary suspension was ever given by a person 
entitled to give the notice: under the Explanation 
to s. 9, 

It is pointed out by the well-known text book 


_writer on the Indian Insolvency Act, Sir Dinshah 


Mulla, that the reason why this Explanation, to which 
I have referred, was inserted in the Act was on account 
of a legal controversy which took place in the Calcutta 
High Court lasting from the year 1880 to the year 
1894 with reference to the responsibilities of a class 
of persons who are known in Calcutta as gomashtas. 
A gomashia is apparently a resident manager, or quasi 
partner in a Bengali business who manages and 
controls the business on behalf‘of absentee proprietors. — 
The history of this controversy is referred to.and 
admirably summed up in the judgment of Coutts | 
Trotter C.J. in the case of Gopal Naidu v. Mohan Lal 
Kanyalal (1). The learned Chief Justice there showed 
that the first view of the Calcutta. High Court was 
based upon the English Law with regard to. the 
responsibility of an agent. In this connection it was | 
laid down by Brett L.J., in Ex parte Blain: In re 
Sawers (2), that a man cannot commit an act of 
bankruptcy by a particular act of his agent which he 
has not authorized, and of which act he has had no 
cognizance. 
The controversy as to whether a gomashta could 
commit an act of insolvency came to a. head in 
Calcutta in the case of In re Dhanpat Singh (3), 
where, again, the English Law was _ followed 
by a Bench. But when Dhanpat Singh’s case 
came up for consideration before the Privy 
Council in Kastur Chand Rai Bahadur v. Dhanpat 





(1) (1925) LLR.49 Mad. 189. : (2) (1879) 12 Ch, Div. 522, 
(3) (1893) LL.R. 20 Cal, 771. 
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Bahadur (1), Lord Hobhouse delivered the 
lgment of the Committee and came to a different 
mclusion. The Committee held that in some cases 
omashta can.commit an act of insolvency, more 
ially in the case of a person. known as a 
unib gomashta” who is apparently clothed with 
aplete local responsibility for his absent master’s 
siness. Lord Hobhouse said : 
“We: cannot hold that the creditors of firms exclusively 
ed by gomashias have no remedy by. way of insol- 
y, whatever the gomashtas may do; though he may make 
dulent conveyances, promote fraudulent executions or levant, 
the creditors to find him or his ‘master if they 
Mr. Justice Pigot, who had formed one of the 
cutta Bench, in Dhanpat Singh’s ~case,. had 
sted that the Legislature might intervene to 
nedy this difficulty with regard to insolvency, and 
d Hobhouse added on behalf of the Board that 
hat might be desirable. Hence the Explanation 
wched to s. 9 of the Indian Insolvency Act. 

— Sir Dinshah Mulla in his notes to the Act has 
tong dissertation on acts of insolvency committed 
an agent, and on the whole confines himself to 
detailed discussion of the principles in Dhanpat 
magh’s case together with another case decided 
lier in the Calcutta High Court—In re Hurruck 
and Golicha (2). The learned editor rather 
ests that the only class of persons who can 
nit acts of insolvency, apart from those persons 
p have direct authority on behalf of their principals, 
 gomashtas. : 
Ht is necessary therefore to determine here 
her a notice of insolvency was given on the 
of March, or at all. In my opinion, the speech 





(1) (1895) 1.L.R. 23 Cal. 26, (2) (1880) LL.R. 5 Cal, 605. 
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of Angetes to the creditors did’ ‘amount to such 


a notice. if he was in a position to give it. I 
should further be preparéd to hold that the 
dishonouring of the cheques by returning them to 


_those persons who presented them was also a notice 


under s. 9. -Neither the English Bankruptcy Act 
nor the Indian Insolvency Act -lays down what 
sort of a notice is required. In this connection 
the words of. Lord Macnaghten in the case of 


Clough v. Samuél and others (1), may be cited. It 


will be remembered that the words of -the appro- 
priate English section are identical with the words . 
of the Indian Act with the exception of the 
Explanation. What Lord Macnaghten said was this: 

“The notice need not be in writing. It is enough if 
notice is given to any one of the creditors. No particular ° 


form is required. There is nothing said in the Act about 
the debtor’s intention. The question is what effect. would 


the communication have on the minds of the persons to whom * 


it is addressed.” 
Lord " Macilaghten. went on to say : 


“ All that is required is that a communication proceeding 
from the debtor, made seriously, should give the creditors or 
any of the creditors to understand from the state of circum- 
stances as disclosed at the time that the debtor has suspended 


or that he is about to suspend payment.” - 


Lord Robertson in the same case. said this : 


“Tt seems to me that in the conception of sub-section (A), 
with which we have to deal, the suspension of payment of 
his debts is a specific and deliberate (in .the sense of inten- 
tional) act of the debtor, and the suspension, actual or intimated, 
must apply to all the creditors. It is something different 
from and over and above inability to pay. It is one of the 
several courses among which a debtor may elect when he finds 
himself insolvent. A man faced by a_ balance sheet which 
means certain and speedy ruin may try to arrange with his 

(1) (1905) A.C. 442, 446. 
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ea, leaving the stoppage of his- career to be brought 
r the action of others. Either of these courses is 
from suspending payment of his debts. It is, of course, 


suspension has been given must depend on the import 
was said or written and is relied on as notice.’’ 

can hardly be doubted here that the require- 
- of Lord Robertson that the notice must apply 
fl the creditors was present at the time of 
ppa’s speech. All the creditors, it is true, were 


ded to apply to them all, and if they had 
there the firm would have refused their requests 
payment just as it had refused the requests 
payment .which had already been made. 

s view of the question of notice was recently 
dered and approved in the English Courts in 
case of In re A Debtor (1). -There Lord Russell, 


h approval the language of Lord Macnaghiten, 
‘has already been set out. On the facts’ of 
: appeal before him then he thought that the 
amunication which constituted notice proceeded 
m the debtor and was not a haphazard or casual 
amunication. It was a communication seriously 
dle and made upon an appointment arranged for 
purpose of discussing the debtor’s position. 
added it was a communication. from which the 
ditors would necessarily understand that the 
wor has suspended payment of his debts as they 
ame due in the ordinary course. Again, it can 
dly be doubted that in the present case debts 
ey became due would have. been refused 
ent. ed 


" (1) (1929) 1 Ch. Div. 362. 


essing creditors, or he may put off the evil day and 


“consistent with this view that the question _whether | 


assembled at the office, but the notice. was’ 


at time Lord Justice Russell, referred to both © 
k v. Morley and Clough v. Samuel. He repeated . 
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iil We now come. to the question as to whether | 


Pil snc Angappa | had authority, to issue the notice of | 
saxpas suspension. Ido not find myself in agreement with” 
saRM.. the learned Judge on ‘the point that an’ agent of 
mm a Chettyar firm in Rangoon is not able to -give the 
——_ necessary notice of suspension . amounting to an acts 


CUNLIFFE, 

orre.C.J. Of insolvency. The Position of an agent or Ayyah | 
_of a Chettyar private Bank as‘ this : was, is very” 
similar to the position of. a Bengali gomashta, It 
may be that -the proprietors of a Chettyar firm, 
who are almost.always resident in Madras and hardly 
ever. visit this country except at very infrequent 
intervals, do exercise’ somewhat. more control than 
the proprietors of a business in Calcutta _managed 
by a gomashta, But apart from the very fact that 
they are resident abroad’ arid are even more un- 
' get-at-able, if I may use the. expression, than an 
absentee proprietor living in the mofussil of Bengal, 
they are only exércising approximately. the same 
amount of control or want of control over their 
agents in, other countries from which they are anally 
separated by a stretch of sea. 

In this particular case, the © culgotne” Ayah, 
Ramaswamy, who was absent in Prome at the 
material time, had been acting for - three years under 
a power of attorney. 

To refer to. this power, by. clause 13, Rama- - 
swamy was permitted generally “to act for and 
represent the firm at all times and in all places as. 
well in the recovery and collection of debts, moneys, 
_goods and merchandise as in all other matters. 
‘business and things whatsoever and for effecting the 
premises and to do whatever shall be requisite and 
necessary herein as fully and effectually to all 
intents, constructions and purposes whatsoever as 
we the propietors or all or any of us might or 


_ RANGOON SERIES.. 































0. if we were personally present and did the 


addition to the letter which accompanied 
ppa ordering his taking: over the place of 
swamy on his retirement, it is in evidence 


ess jointly. : 

-have’ already referred to the power which 
quently arrived, in Rangoon after the adjudi- 
had taken place. Clause 13 of Ramaswamy’s 
of attorney is reproduced in Angappa’s, 
gh the deed in oe is ‘not in the form 


am prepared is “hold that Angappa anal Rama- 
y by reason both of their implied authority 
y reason of their express authority under 
deeds were persons just as capable as a 
a@shta* of committing an act of insolvency. The 
remark which Lord Hobhouse made in Dhanpat 


that the creditors of firms exclusively managed 
gomashtas have no remedy by way of insolvency, 
Hever the " gomashtas may do, holds good, in. 


It may be argued, in fact it was so contended, 
Angappa had not actually succeeded to his 
of agent, but, in my opinion, his own evidence 
, and Ramaswamy’s evidence shows, that they 
exercising the full powers ‘of an agent respec- 
whilst they acted together, and, in the absence 
naswamy, Angappa was the only person who 


a crisis as that encountered on the 31st of March. 
he learned Judge said, as will be recollected, 
t seemed difficult.to imagine that the principals 


‘Angappa himself that during the overlapping 
he and Ramaswamy were managing the. 


’s case, where he said that it is impossiblé to’ 


: pinion, in the case of a Chettyar’s managing, 


id manage and deal with the affairs of the firm in. 
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of any firm could or would ever authorize: their 
agents to commit an act of insolvency by: giving 
notice to their creditors of suspension of payment. 
On the other hand it is’ a little difficult for me 
to iinderstand how such notice could proceed with- 
out intolerable delay, which is not conteniplated 
by the Act, if the sole right of committing an act . 
of insolvency was vested in the principals. 5 

The language of the Explanation: to. the section 
is quite clear. It says the act of an agent may be - 
the act of the principal. In these circumstances I — 
think itwas. Holding, therefore, this view, I am “Of --. 
the opinion that the statutory notice. of suspension -. 
was given. by Angappa to the ‘creditors on the after-.. 


noon of the 3ist of March, 1933. Such a notice ~. 
_ sufficient to all the world if it is a real notice. Any’ 


other notice which follows upon such a statutory - 
declaration is nothing but a mere repetition and has- . 
no statutory significance. .The information conveyed . 
by Murugasen to the petitioning creditor was, in’ my 
view, a mere repetition. The information given to. 
Rai Chand, the representative of the petitioning” 
creditor’s firm late in the afternoon of the 31st of March;. 
1933, was also a repetition, Murugasen says in his 
evidence that he ahd the other employees were only 
restating to the creditors. 4s they came in to. the 
office the remarks made by Angappa and that Angappa 
knew that they were doing SO, - ; 

An application to amend~the petition was “ene. 
by counsel for the petitioning creditors at. the time 
of the hearing before the learned Judge to. which I 
have already referred. The learned | Judge refused 
to allow the attempted amendnient as he relied ona 
dictum of Bacon C.J. in the year’ 1877 in the case 
of Ex parte Coates: In re Skelton (1). That was-a 

| ; (1) (1877) 5 Ch. Div. 979, * e ; 
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e the petitioning creditor had alleged that 
mkrupt had removed himself from his dwelling 
but had omitted to say that he did so in order 
or delay*his creditors, In those. formal 
is irregularity in the petition was held to 
and the learned Judge in bankruptcy prayed 
_the similarity between the bankruptcy law 
e criminal law, saying that in bankruptcy as 
inal proceedings no evidence of general moral 
quency on the part of the person charged could 
gaimitted. I am of the opinion that there-is no. 
"between the attempted amendment of this 
and the facts in Ex parte Coates and I should 
ow that decision if there were: 
onsider that the petition here was based upon 
onception of the law in that the petitioning 
r imagined that the notice given to him by 
esan was the statutory notice. In reality it 
@ not the notice as I have shown of Murugesan 
ch was the. statutory notice, but the notice of 
Eappa to the creditors of the firm. Such an error 
st not stand in the way of justice.. Consequent on 
a ugesan’s notice there was a long argument with 
x we were favoured that Murugesan, the head 
stant, could not give a ‘statutory notice. I propose 
fbrush aside all technicalities in this case.’ I am 
athe opinion. that the law of insolvency should be 
M@anistered broadly with special consideration not for 
i particular protection of. the insolvent where an 
fof insolvency has been clearly committed but 
sthe general protection of the creditors and the 
fing public. In my view the learned Judge ought 
faye exercised his discretion in enquiring into all 
EB sorrounding facts of the insolvency. In conse- 
ce I allow this appeal; we set aside the order of 
iment. ‘This. means that the original order of 
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April 1 is now asthe, As to costs the respondents’ 

special costs in the Court below will be allowed to” 
the successful appellants. The costs of the. hearing of . 
this appeal will be 30 gold mohurs in their favour. na 


BaGULEY, J.—I agree that this appeal must Se 
allowed, but would like to set down reasons whiche 
have really borne more weight with me than the legal | 
point which has been dealt with by the learned 
Officiating Chief Justice in his judgment. The order 
appealed against is one which was passed by the learned 
Judge on the Original Side of this Court under s, 21 
of the Presidency-Towns Insolvency Act, the Felevant 
portion of which runs as follows : 


“Where, in the opinion of - the Court,.a debtor wats not 
to have been adjudged insolvent,. or where it is proved to. the 
satisfaction of the Court that the debts of the insolvent are paid 
infull, the Court may, * = * * i by order annul the 
adjudication.” . . 


It was argued on behalf of the respondents that the 
word “may” inthis section means “ must” and that 
if the Court is satisfied that a debtor ought,not to 


‘have been adjudged insolvent, the Court “ must”’ 


annul the adjudication and it ‘was further argued 
that in considering the question whether a debtor 
ought to have been adjudged insolvent, the Court 
could only consider the original application. for adjudi- 
cation, the acts of insolvency originally ~alleged and 
the evidence adduced to prove those acts. ee 

With regard to the first point, I would draw 
attention tothe word “may”. The word “may” is 
used and not “must” and itis the duty of the Court. 
when interpreting Acts of the Legislature to give to 
the words used their natural significance. It should 
hardly be necessary to refer to authorities for this 
statement but in view of the fact that Courts are / some= 





RANGOON SERIES.: 



























“led into trying to give effect, not to: the actual 
g of the statute, but to what they conceive the 
on of the Legislature to-have been, or some- 
es; even, to what they conceive the intention of the 
ture ought to have been, I would refer to a 
dation from a decision of the Privy Council to be 
ad in Hem Raj v. Krishen Lal (1) : 


“When there is a positive enactment of the Taian Legis- 
e, the proper course is to examine the language of that Statute 


to ascertain its proper meaning," 
later on it is stated 


en the wording of a Statute is plain it should be given 
t to irrespective of any considerations as to possible incon- 
ce, or as to the intention of the Legislature as Bennerod 
debates in the Legislative Council.” 


In Sir Dinshah Mulla’s work on the Law of Insol- 
cy, page 225, it is pointed out that this power 


ted of which I need only mentiontwo. In In re 
ster (2), a case where all the creditors agreed to the 
inding of a receiving order, it was laid down that 
exercise of. the jurisdiction to: rescind was a matter 
iscretion, and the order was not to be rescinded 
a matter of course because all the creditors 
asented to the rescission. The head note goes on 


y that ' 


ie Court ‘will consider all the circumstances of the case, 
interests of th@general body of creditors, _and the interests 
@he public, and will be guided by the provisions of s. 35 as to 
mnulment of an adjudication of bankruptcy,” 


35 referred to being the same as the section 
F under epnsices ath And, again, In re Keet (3) 


7 (1) (1928) LL.R. 10 Lah. 106, at p. 111. 
» (1889; 22 Q.B.D. 632. (3) (£905) 2 K.B.D. 666, at p. 676. 


annul is discretionary, and many authorities are 
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in the judgment of Lord Justice Stirling is to be 
found the passage ~ 
“ But I desire to add this, that the jurisdiction which is ee 
by s. 35 is discretionary. The Act provides simply that the 
Court may, on the application of any perenne interested, by 
order annul the adjudication.” 

The next point to be’ considered is arhthie in® 
an application under s. 21 the Court is bound. 
strictly to the consideration of the original application 


for adjudication and the acts alleged therein. The © 


respondent’s sheet-anchor on this point is the old case 
of Ex parte Coates (1). In this case: the bankruptcy 
petition against a trader alleged as his act of bankruptcy, 
an act which as set out, would not constitute an 
act of bankruptcy. It was held that the defect was _ 
a matter of substance, not merely a formal defect, 
and it could not be cured by amendment. This was 
a case in which the debtor was adjudicated in his 
absence. He gave notice of motion to discharge 
the order of adjudication, and it was held by the 
Chief Judge in Bankruptcy on appeal from the 
Registrar; and afterwards on appeal by the Court of 
Appeal, that the amendment could not be allowed. 
The forms had got to be adhered to, and, therefore, 
the debtor was entitled to have the sdfudigation 
annulled. This case. was tried by Judges who, if 
I may be allowed to say so, had been brought up 
under the strictest possible rules of pleading at a 
time when a man might commit a murder and have 
his guilt proved and yet escape “all punishment 


‘because the name of his victim had been wrongly 


spelt in the indictment and I do not think that theseg 
rigid rules of pleading would. now be looked upon 


with favour. In re Low: Ex parte Gibson (2) it was 


held that - 
. (1) (1887) 5 Ch. Div. 979, (2): 72 LT. 450. 
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plex or embarrass-the debtor, does not make it invalid.” 


Lovell & Christmas v. Beauchamp (1) it was 
mented out that: the Bankruptcy Act allowed ample 
ers of amendment; and this case. may also be 
entioned as dealing with the contention put 
ard on behalf of the respondents that if other acts 
Bankruptcy had been committed by the respondents 
re was nothing to prevent any creditor from filing a 
hetition for them to. be declared insolvent. In 
case the same point was raised by the appellants and 
dealt with by Lord Herschell L.C. in the following 
ds: 

“Tf the judgment and receiving order stand as against 
im, he will certainly suffer no injustice; whilst if the receiving 
der be set aside absolutely, and a fresh petition is thus 
sndered necessary, transactions which might be avoided under 


pcome incapable of. avoidance under a receiving order of a’ 
date.” 

In re A Debtor (2) where a petitioning creditor 
ad indavertently. omitted to mention in his petition 
‘security which he in fact held, but which had 
been given many years ago in respect of another 


in 


that a receiving order made upon the petition was not 
walidated by the omission, inasmuch as the Court had power 
; amend the petition, even after the making of the receiving 
der ” : 

which certainly appears to run counter to the rule 
Jaid down in Ex parte Coates (3), and in this case 
le case of Lovell & Christmas v. Beauchamp (1) 







fulji v. Mulji Ranchhod Ved (4) is in the contrary 


(1) (1894) A.C. 607, at p. 613. (3) (1887) 5 Ch. Div. 979. 
(2) (1929) 1 Ch, Div. 362. (4) (1926) LL.R. 50 Bom. 624. 


‘defect or irregularity, in a bankruptcy notice, which cannot | 


€ xe present receiving order in the interests of creditors, might | 


atter, and was admittedly valueless, it was held 


ready meritioned was followed. The case of Vasqnji 
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sense, but in view of the weight of English author- 
ities, it does not seem to me that it is possible. 
to follow it. 


Apart from this it must be remembered — that ~ 
s. 21 is a special section. In the ordinary way: 
a Court which has once passed any order cannot. 
alter it save under circumstances - specially allowed 
by law, eg. in an ‘application for review. This 
section enables an Insolvency Court to reconsider 
an order which it has already passéd, and® if it 
thinks fit, to set it aside. In terms the section 
does not say that the Judge is precluded from looking 
outside the original application for adjudication ue 
the evidence brought in support of it, and: 
certain circumstances it is quite clear that the Set 
has not only to look outside the original application. 
but has to consider facts which have occurred 
subsequent to the date of filing the application. One. 
reason for which the Court may set aside an order 
of adjudication is by proof that the’ debts of. the * 
insolvent have been paid. in’. full, Such. payment 
must have been made after the filing of the appli- 
cation for adjudication, for it seems incredible that . 
when a debtor’s debts. have been paid in full any 
person can apply to have him declared insolvent. 
When it is seen that in one kind of application 


“under this section the Court has got to go into 


facts that occurred subsequent to the original appli- 
cation, why should it be held that in. another enquiry 


“under this section the Court is to be tied down 


rigidly to the original application and’ the facts therein 
set out? Personally { can see no reason for taking 
such a view. Liberty to amend or to set out fresh 
allegations is especially needed in cases like the 
present one where an urgent - application — is made. 
hurriedly and allowed ex parte. Urgency — usually. 
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denotes ‘hurry and, hurry - very frequently results in 
pistakes and omissions, and a very natural omission 
Eo mistake would. be a mis-drafting of an application 
=or the setting. out only of an act of bankruptcy 
=for which affidavits were immediately obtainable ; 
“whereas other acts of bankruptcy might have oceurred 
within the. knowledge of thé applicant to support 





Ewhich affidavits were ‘not immediately obtainable. . 


“It seems to me that s. 21 reads so that if 
“in the. opinion of the Court on the date of the 
‘filing of the application for adjudication there existed 
» other good grounds for the adjudication, any such 
rounds may be gone into in the enquiry which 
. to-be opened with regard to the annulment of 
= the adjudication, and, if they are proved at the 
© subsequent enquiry, there is no reason why the 
- Court should not come to the conclusion that on 
“the date of the filing of the application the debtor 
~ ought to have been adjudged insolvent ; and, if matters 
: cannot be carried as far as that, the existence of 
. perfectly good grounds for the debtor’s adjudication, 
existing on the date of the filing of the application 
for adjudication, would be very good grounds for 
the Court to refuse to exercise its discretion in 
_ favour of the debtor. For this aspect of the case 
reference may be made to the two cases already 
mentioned—Iu re Hester and In re Keet. 

On behalf of the respondents it wads argued that 
if the Court is going to consider other matters common 
justice requires that the case should be sent back 
to the trial Court for evidence on those other matters 
to be led and for the respondents to be given an 
opportunity of meeting any charges that may be 
made against them. It is true that the learned 
Judge held that evidence on other matters might 
not be used save for consideration on certain lines, 
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but the principle followed in the exclusion of evidence 
is not very easy to understand. The hearing of 
the case in the trial Court took twelve days, and, 
in addition, there were a large number of affidavits. 
put in, so it seems clearly undesirable for the case 
to go back for any further: enquiry which might 
extend to a similar length. ae 

However, the respondents at all. material times 
had as their principal agent in Rangoon, one Angappa _ 
Chettyar. In his affidavit he states that he was to 
relieve Ramaswamy Chettyar the former agent and 
he had actually done.so.. He was examined as a. 
witness, and the gist of his evidence is that on the 
31st March business was carried on in the ordinary 
way until 2-30 p.m. when there was a rush of 
customers in a state of excitement who were under the 
impression that the firm had stopped. or was about 
to stop payment. In his evidence he’ says: 


“* As there was a big crowd after 2-30 p.m. we-said we would 
pay. After 2-30 p.m. as there was a big crowd we could not pay. 
No payment was made after 2-30 p.m. After 2-30 p.m. all 
customers ~presented cheques and wanted to draw out money. 
On that we said that ‘if you all want payment at the same 
time how could it be possible for us to pay’ and asked them to 
wait for a day or two. I said this to the customers, i.e. the various 
creditors who came there. * * * * There were many 
cheques presented after 2-30 p.m. and ‘because of the crowd 
I cannot say who presented them. * * * On 31st March 
after 2-30 p.m. my firm had no money to pay those cheques - 
presented then. There was no transaction of the firm after 
2-30 p.m. on that day either receiving or paying out money.” 


On this statement it. seems to. me idle to contend 
that at 2-30 p.m. the firm did not suspend pay- 
ment. They refused to pay the customers who 
presented cheques and who were entitled to receive 
payment immediately. They refused to pay all the 
claims made for payment on anormal working day 
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{it was a Friday) during normal working business 
hours. There was for the time a complete stoppage 
of payment. I do not think that justice requires 
the case to be sent back for any evidence on this 
point to be led in view of the statement of the 
respondents’ managing agent made in Court. In 
my view the firm committed an act of insolvency 
at or immediately after 2-30 p.m. on the 31st March. 
It is impossible for the respondents to contend that 
if Angappa Chettyar had known that this point 
would be considered against him he would not have 
made those answers. They cannot contend that their 
Managing agent’s evidence in Court is false, or that 
if he had known that it would be reckoned against 
them he would necessarily have substituted a false 
statement for the statement that he..did make. On 
behalf of the respondents it was urged that a state- 
_ment of inability to pay is not necessarily a notice 
that the debtor is about to suspend payment, and 


there is authority for this contention but the cases — 


cited were all with regard toa debtor giving a notice 
which it was contended was notice that he was about 
to suspend payment. No case was mentioned which 
dealt with a banking firm, or for that matter any other 
firm, which had actually stopped payment, in which 
it was held that a stoppage of payment was not a 
suspension within the meaning of the Act. Two 
old cases with regard to stoppage of payment by a 
banking firm have come to our notice—Mavor, Ex 
parte (1), and Mills v. Bennett (2). These are 
both cases dating back more than 100 years, but 
in neither case does it seem to have been even argued 
that a banking firm stopping payment had not 
committed an act of bankruptcy at any rate, on the part 
of the partner who actually closed down the business. 


(1) 19 Ves. Jun. 539. (2) Maul. & Selw. 556. 





5 


1933. 
SOoNIRAM 
RAMNIRAN- 
JANDAS 
v 
S.A.R.M. 
CHETTYAR 
FIRM, 


BAGULEY, J. 


96 


1933 
SOONIRAM 
RAMNIRAN- 
JANDAS 


v. 
S.A.R.M. 
CHETTYAR 
Firm, 


_—_— 


BAGULEY,J. ‘¢ 


INDIAN LAW REPORTS. [Vo. XII 


It was also argued that a stoppage, if there was - 
an intention to pay later on, was not a’ suspénsion 
within the “meaning of the Act; but in Crook v.. 
Morley (1), in the judgment. of Lord Watson occurs. 
the passage 


I also think that the effect of the notice of ‘suspension. 
of payments is not impaired by the suggestion that he may 
resume payment, in the event of his creditors making artabge: 
ments which will petmil of his so doing.” . 


In the judgment of Lord Selbeme, at page | 319, 
is. thé passage 


“I could not myself come to the conclusion which seems = 
to be favoured by some observations of the, very “learned: 
Judge in the. case of Fleming, that a temporary * suspension, 
which might not be peEnevent is not within the meaning . 


‘of the words. To‘ suspend ’ in its ‘natural signification, rather’. 


means something which may not be permanent than that which - 
necessarily is so. A per petual stoppage of payment. “would 
be a suspension ale something more ; but to say that the 
word ‘suspension’ means nothing, in this context, but a 
necessarily permanent stoppage of payne is a pronestibn to 
which I cannot agree.” 


It was argued that in ene v. Samuel (2) a some- 
what different view had been taken of the point ; 
but this case turned on whether a certain stock 
broker had, in. fact, given notice to his creditors: 
that he was about to suspend payment of his debts. 


‘It was a case tried by three Judges and was only 


a majority decision and the two Judges whose opinion. 


prevailed, in their judgments made no reference 


to Crook v. Morley !1). It is mentioned in. the 
judgment of the dissenting Judge, Lord Macnaghten, 
and he said -that the force of the judgments by 


his colleagues:.would to some extent. impair the 





(1) (1891) A.C. 316, at p. 324.” (2) (1905) A.C. 442. 
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‘authority of Crook v. Morley (1); but the two 

= jadgmcents dealing as they do only with the question 

P whether a certain notice amounted te@ notice of 

n intention to suspend payment, do not in any 

iy differ from the definition. of . suspension of 

=-payiment as given by Lord Selborne in the former 
Ecase. In the present case, on. the respondents’ 

Cagent’s own showing, at 2-30 p.m. on the 31st March, 

his firm stopped payment and he announced to 
sthe creditors who had assembled in large numbers 
sthat he was paying nobody at the time. In my 
Popinion that amounted not to an announcement of 
ean intention to suspend but an announcement of 
actual suspension. It was a general suspension, that 
Fis to say, at the time he was paying nobody and, 

‘therefore, it came within the Act, vide Narain Das v. 

=-Chimman Lal’(2). The agent gave notice that no 
= ‘more debts would be paid to any of the creditors 
-who had assembled at the time, and, according to 
‘his. own showing, there were a large number of them 
epresent. It was an act, therefore, which came 
a -Cleatly within the ambit of s. 9 (g) of the Presidency- 
- Towns Insolvency Act. 

3 It might be argued that the learned Judge in 
Insolvency had the discretion to annul under s. 21 
‘and having exercised’ that discretion it is not for 
-the Appellate Court to interfere. It seems to me 
that the learned Judge overlooked the fact that he 
“had any discretion, and certainly he did not record 
ything to show that he was consciously exercising 
any discretion one way or the other. He seems to 
ave been under the impression. that if the particular 
ct alleged in the original application had either not 
en proved or had been proved not to be an act 
insolvency, he was bound to annul the order of 


(1) (1891) A.C. 316, at p-324. - (2) (1922) LL.R. 44-All, 321. 
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adjudication and he did not consciously exercise aiiy 


discretion. The case of Abdul Sattar v. V.E.A:RiM. — 
Chettyay Firm (1) to which he referred is not 
really apposite at all’ because that. case was oué- 
which dealt with a notice of intention. to. suspend. ~ 
It was not a case dealing .with an actual “existing 
suspension of which notice had been given. In view 
of the fact that, if proper allegations had been madé 
at the time of the filing of the original’ application, 
the firm would rightly have been declared insolvent, 
I consider that this is a case in which no discretion 
ought to be exercised in favour of the respondents. 
They are obviously endeavouring to gain time, as. 
was shown by the application made ‘to. have this. 
appeal adjourned over the Long Vacation, and for 
these reasons I agree that the order annulling the - 
adjudication must be set aside and the order of 
adjudication dated April 1, 1933, restored. *I also— 
agree with the order for costs. 


(1) (1932) LL.R. 10 Ran: 215. 
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APPELLATE CIVIL. 
Before Mr. Jusivee Mya Bu’ and Mr. Justice Baguley. 


“U BA KYAW AND OTHERS 
SECRETARY: OF STATE FOR INDIA 
IN COUNELML.* 


al Commitlee—Contract for destruction and reconstruction of culverts 
onirvact wholly .unnecessary—Contract &iven to benefit near relative of 
President —Misconducl— Liabilily. of meinbéers—Suit jor compensation 
uma sis ai Act an Act III of 1898), s. 48. 


nty-three brick culverts on "roads within the “Manicipal™ area of 
imyo were destroyed by the order of the Municipal ‘Committee and 
wooden structures were erected on the: old foundations, At the time 
‘ g down the culverts they were in perfectly good condition and 
was no reason to alter them;:but the contract work was given to a 
osely relatéd to the then Vice-President of the .Comrhittée. 


that, under the provisions of s. 43 of the Burma Municipal Act all 
embers of the Committee who took part in this transaction were guilty 
conduct, and were liable to be sued by the Secretary of State for - 
in: Council for the loss caused to the Municipal Committee. 


ndit for the appellant. 
Eggar ‘(Government Advocate) for the Crown. ° 


{va Bu and BAGULEY, Ti The suit out of which 
ppeal arises casts an interesting sidelight on 
sometimes goes on in the workings of public 
@ies.. The suit was filed by the Secretary of State 
India i in Council against the former President, 
Presidegt and members of the Municipal bern 
ee of Thayetmyo. The allegation was that these 
abérs wefe responsible for the fact that 23 
stly good brick culverts on roads within the 
cipal. area’ were practically destroyed by the. 





Civil First Appeal No. 22 of 1933 from the judgment of the District 
Thayetmyo in Civil Regular No. 8T of 1931. 
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de “order of the oman ties and new _wooden , cirlictiva 
U Ba Kyaw erected on the old foundations. for no reason. whateve 
os save what can be surmised. from. the fact which: j 


THE 


See pointed out, viz. that the contracts for~the . work 


2s ONE. were all given to a man who was closely : related | t 

Se the Vice-President U Ba Kyaw. . 

Bacurey, JJ. The suit was brought under Sy #8 at tk 
Municipal Act which says : ” an gece 


“ Byery person ‘shall be liable for the léss, | mae or misapp 
cation of any money or other property belonging to the Committ 
if the loss, waste or misapplication isa direct consequence of |} 
neglect or misconduct while a member of the Committee, and 

' suit for compensation may be instituted against. him by the Co 
mittee or by the Secr etary of State for India i in Council. fe 


The allegations _ made in. the’ plaint - have. ‘be 
abundantly proved. It would appear that the culve: 
in question. were erected when Thayetmyo was fi 
‘laid out. There was no record of when . they” we 
built, but it would seem that all the brick culve 
which were not destroyed in this way are now 
‘petfectly good condition, and there is evidence 
many witnesses, apparently respectable citizens of - 
town, to the effect that the culverts in question w 
in good condition save that the openings in th 
had silted up, and there is evidence that the str 
tures alleged to be decayed and dilapidated. g 
’ great difficulty to the workmen employed in destr 
ing the brick work. 

The case put forward on behalf of ihe defen 
.was that these culverts were dilapidated and 
sunk, There is no evidence to prove that they w 

dilapidated and the fact that they had sunk we 
appear to be negatived’ hy. the fact that the » 
foundations were used‘ for the new structures ere 
in place of the culverts destroyed, and ‘if the 
culverts had been rendered useless by the fact 
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they had sunk, erecting new: structures-on such old 
foundations would appear to be asking for trouble. 
As has been said,-it.is abundantly proved that the 
culverts when pul led. to: ‘pieces were in!good condi- 
tion. The defendants say that they acted on the 
advice. of the Subdivisional Officer of ‘the Public 
Works Department; Mr. Sathy.. Mr. Sathyz has not 





“been. called as a witness, although there is no SURES: 


tion: that he is no longer in Burma. 

mi Before this case started'an . enquiry was held by 
the Deputy Commissioner at the instance of the 
cotepayers Association.. All the jdefendants, except 
w.San Win, were examined by him, and their 
statements have been made exhibits? and admitted 
by the defendants’ who made.them. In these state- 


ments the case which the defendants put forward - 


was. that all the work was done at the instance of 
the whole Committee—the whole Committee acted 
as a body. U Han Tha said : 


si The 23 culverts in question were replaced by wooden biddees 
at the requests of all the members of the Committee. First the 
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‘members for their respective wards urged the repairs of such of 


the culverts as were situated in their wards. I went with the 
' whole.Committee and examined these culverts.” 


U Ba Kyaw, the Vicé-President, said : 
“All the members of the Committee ‘including myself agreed 


that wooden bridges should be constructed in place of the 23 
- culverts which had fallen into an irreparable condition.” 


_U Ba Saiw. said : 


“All the members of the Committee, including myself, visited 


the dilapidated culverts and agreed that they all should be replaced | 


’ by wooden bridges as it was considered that the culverts -were 


irreparable and that new culverts would cost much heavier’ iad 


wooden biidges. 
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All of us urged the President to erect -wooden bridges in. their 


place as soon as possible***. 


‘We all urged him in this respect at almost every meeting***.” ” 


U San Win said : 


“ At almost every meeting 3° ad all the other ° Chinnities ss 
members together spoke to the President to get wooden. bridges . a 
constructed properly in the place of the said brick culverts as the, : 
latter were in a dilapidated condition.”’ 


U Po So said: 


“ Ail the Committee members including me agreed to 
construction of wooden bridges. Before they were thus rep 
the Committee members went with the Municipal overséer, ei 
Thaw, to see the said brick culverts.” 


U Ba oid : 

“Ail the Comimittee’ members discussed the matter “for. 
constructing wooden bridges in the places of brick culverts becausé 
the latter were in dilapidated conditions and were sunk in the’ 


ground***, 
Therefore all the Committee members spoke to the President: 


to have new wooden bridges constructed in the places of the said: 
brick culverts.” A 


-U San-:*Khine alone has not made any such 


damaging admission. Apparently he did not make 


a statement at the enquiry. His signature, however,:* 


appears on many of the completion certificates, and 
although he denies all his signatures they are sworn 
to by the Municipal Secretary who appears as a 
defence witness; so it is difficult to see” how his 
statement that he knew nothing about what » had 
happened until after the enquiry had been held by 
the Deputy Commissioner .can be accepted. 
‘The plaintiff has worked out a scale by which 
he charges the various members with. liability, and 
it would appear that he seeks to render each of the 
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members liable for all the bills of the past for each 


10 


1933 - 


culvert at meetings at which such individual member v xa Kyav 


was present. Paragraph 10° of the plaint suggests 
that the idea of. the plaintiff is that the money. was 
sanctioned at these meetings. These meetings were, 
however, merely those at which. the bills for payment 
were passed, and the passing - of bills of payment 
"after work had already been, carried out does not ~ 
seem to be causing loss, waste or misapplication of 


money because the liability to make the payment to, 


the contractor arises when. the contractor is given the 
contfact. 

_ We consider, however, that giving out sntively 
unnecessary work in this way undoubtedly causes a 
loss or waste of public money and that all: the 
members who took part in this series of transactions 
resulting 3) a loss and waste must be. held liable 
under: s. . for “the . initiating of this improper 
“series of pla es ‘is undoubtedly . misconduct 
which has entailed loss to the Municipal Committee. 
It is abundantly clear that all.-the members | ‘were 
responsible for the series of transactions as a whole. 


oD 
THE - 
SECRETARY 
oF STATE 
FOR INDIA 
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Mya Bu & 
Bacucey, J] 


‘That was the position which they took up at the 


‘Deputy Commissioner’s énquiry, and thereg can be 
little doubt that it.is what actually happened. 

The amount of the decree passed against them, 
Rs. 5,418-9-0 is less than the amount which was 
originally sued for, and is less than Rs. 1,000 in 


excess of the costs incurred in erecting the structures, . 


It is not contended that the value of the culverts 
destroyed could have been: less. than Rs. 50 each ; 
so it is unnecessary to go’ into the question of ia 
the actual value of the culverts destroyed was. It 
has been strongly urged that it is most inequitable 
to make each of the members individually liable for 
the full amount, and the learned Government 
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Advocate who appeared for the first respondent stated. 
that he was quite willing to have the decree altéred 
making each one of the defendants liable for “one- . 
seventh of the total amount chargeable, ‘in spite | of 
the fact that strictly speaking perhaps each of as 
is liable for the full amount. 

We therefore vary the decree of the trial Court 


‘to this extent, that each of the defendants is to‘be 


held liable only for one-seventh of Rs. 5,418-9-0, i.e. 


. the decree against each individual defendant will be 


for Rs. 774-1-3,. and each one will be liable for 
Rs. 103 of the costs awarded. So far as the costs in 
this appeal are concerned, the appealing defendants. . 
will each be liable to pay one- sixth of the first. 
respondent’ s costs. 
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{On Appeal from the High Court at Rangoon.] 


dasolvency—Trausfer within two years of Insolvency—Purchaser in good 
faith--Absence of Knowledge that Transferor Insolvent—Presidency-Towns 
Insolvency Act (L11 of 1909), s. 55. 

A transfer to a purchaser made by a person adjudged an insolvent under 
the Presidency-Towns Insolvency Act, 1909, within two years of his 
insolvency, cannot be set aside under s, 55 of the Act, if it was a real transac- 
. tion for consideration, in the absence of proof that the purchaser knew that the 

“seller was insolvent when the purchase was made ; that the transfer was of the 
whole of the available assets is not in itself sufficient to.show want, of good 


faith. ten 
Decree of the High Court, I.L.R. 10 Ran. 219, reverséd. 


- Appeal (No. 84 of 1932) from a decree of the 
High Court in its appellate jurisdiction (March ‘8, 
1932) reversing an order of the Court in its original 
jurisdiction (December 14, 1931). 

_ The respondent applied to the High Court to set 
aside under s. 55 of the Presidency-Towns Insol- 
vency Act a transfer of property made by the insol- 
vent to the appellant within two years of the insol- 
vency. The question for determination was whether 
it was established that the appellant was not a 
purchaser in good faith and for valuable consider- 
ation within the meaning of the above section. 

The facts and the terms of the section appear 
from the judgment of the Judicial Committee. 

The application was heard by Sen J..and was 
dismissed. The learned judge found on_ the 


— 





* Present : LORD BLANESBURGH, LORD THANKERTON, and SIR JoHN 
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evidence that the transaction was . not brought sathis : 
the terms of the section. 

An jappeal to the High Court was allowed by : a. 
judgment delivered by Page C.J. and concurred in by 


_ Mya Bu J., and the transfer-declared to be void. The , 


learned Chief Justice said that the case was concluded. 
against the present appellant by the judgment of Lord 
Blackburn in Tomkins v. Saffery(1) and by that of 
Cotton L.J. in Ex parte Chaplin (2). The only reason- 
able inference from the evidence was that when the 
transfer was made to the present appellant he knew 


_that Mrs. Young had no available assets except those 


transferred and was in insolvent citcumstances, and - 


_that nothing would be left out of which any.- other 
creditors could receive a rateable distribution. The © 


appeal is reported at IL.L.R. 10 Ran. 219. 


1933. July 25, 27. T. F. R. McDonnell and 
Hubert Hull for the appellant. The onus -admittedly 
was upon the Official Assignee to prove that the 
purchase, which was for valuable consideration, was - 
not made bona fide. The evidence did not justify 
the inference that the appellant knew that the 
transferor was insolvent; there was no affirmative 
evidence that he knew. The learned Chief Justice 


‘based his conclusion that the-purchase was not’ 


bona fide upon Tomkins v. Saffery (1) and Ex parte 
Chaplin (2); but the question in those cases was: 
whether there had been a fraudulent preference 
and an act of bankruptcy, and both proceeded. 
upon the basis that the transferee knew that the 
transferor was insolvent. The words “ in good. 
faith ” in s. 55 merely exclude a transaction which 





_. (4) (1881) 3 App. Cas, 213, 237. (2) (1884) 26 Ch.D. 319, 331, 332. - 
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is not real but colourable. That “appears to, have 
been the view of the Board in Official Receiver v. 
P.L.K.M.R.M. Chettyar Firm (1); and has been 
held to be the effect of the same words in s. 47 


vf the (English) Bankruptcy Act, 1883: In re. 


Pope, Ex parte Dicksee (2). — 

The respondent did not appear. 

October 16. The judgment of their Lordships 
was delivered by . 


Lorp THANKERTON. This is an appeal from a 
judgment and decree of the High Court of Judi- 
cature at Rangoon dated the 8th:March, 1932, where- 
by the Court, in exercise of its appellate jurisdiction, 
set aside an order dated the 14th December, 1931, 
made in exercise. of its original. jurisdiction, and 
declared that the deed of sale hereinafter referred 
to was void as against the respondent. . The respon- 
dent did not appear in the appeal. © 


The deed of sale in question was dated the 27th’ 


February, 1931, And was. made between Mrs. Edith 
Young, who carried on business as a milliner and 


dressmaker at 15, Phayre Street, Rangoon, and the © 


appellant; Mrs. Young thereby assigned to the 
appellant the stock-in-trade then lying in her shop 
and all her book debts then due and owing, in 
' consideration of the payment by the appellant to 
her bank of the sum of Rs. 20,229, being the amount 


of her overdraft with the bank. The appellant had . 


guaranteed Mrs. Young’s overdraft with her bank up 
to the sum of Rs. 25,000, and the bank were press- 
ing the appellant for payment. On the 16th June, 
1931, Mrs. Young was adjudicated an insolvent. 





(1) (1930) LLR. 9 Ran, 171, 178 > ER. ae ets 115, 121, 
(2 (1908) - 2 K.B. 169, 174, 
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.On the 7th July, 1931,. the respondent, as the. 
assignee in insolvency of Mrs, Young’s estate, .made 
the application, out of which the present appeal 
arises, to have the deed of sale declared void. as 
against the respondent, in respect of the provisions 
of ss. 55 and 56 of the Presidency-Towns. Insol-: 
vency Act, 1909. The respondent’s contentions, 
however, have been confined to s. 55, and it is 
unnecessary to refer to s. 56. S. 55 provides as 


; follows : 


“55. Any transfer of property, not being a transfer made before 
and in consideration of marriage, or made in favour of a purchaser 
or incumbrancer in good faith and for valuable consideration 
shall, if the transferor is adjudged insolvent within two years after 
the date of the transfer, be void against the official assignee.” 


The sole question in the case is whether the 


‘deed of sale was a transfer ‘‘in good faith and for 


valuable consideration” within the meaning of. 
s. 55, and it is clearly for the respondent to establish. 


the contrary in order to succeed in his application: | 


Official Receiver v. P.L.K.M.R.M. Chetiyar Firm bl 
There is little dispute about the facts, and the 
evidence is referred to in detail by Sen J., who 
decided the case on the original side of the High 
Court. In carrying on her business, which was 
started in 1929, Mrs. Young financed it by means of » 
the overdraft of Rs. 25,000 permitted by her bank 
on the guarantee of the appellant, who deposited 
the title deeds of his house with the bank and a 
promissory note for Rs, 25,000 signed by himself 
and Mrs. Young. The appellant also guaranteed 
Mrs. Young’s rent for the shop for three veets 
from 1929, 
On the 4th F gare, 1931,. the bank called: on 
the appellant as guarantor to. liquidate the overdraft. 
(1) (1930) ILL.R, 9 Ran. 1713 LER. 58 LA. 115. 


Vou. X11] RANGOON SERIES. 


and, after obtaining the deed of sale from Mrs. Young, 
the appellant. liquidated. the overdraft by two pay- 
ments on the 20th and 27th March amounting to 


Rs. 20,521-2-9, which was considerably less than the 


guaranteed amount. 


- Four days after signing the deed of sale Mrs. Young 


left for England, where she told the appellant she 
hoped to realise Rs. 35,000 from her father’s estate, 
and the appellant thereafter carried’ on the business 
in order to realise the stock, and made no new 
purchases except little aTHeles like ribbons used for 
making up dresses. 

Their Lordships are unable to find any evidence 
that the appellant knew, when he took the deed of 
sale, that Mrs: Young. was insolvent. The.. overdraft 


was not exhausted, and there is no evidence that the: 


_ appellant knew of other creditors at. that date. 
Their Lordships agree with the opinion of Sen J. 
The transaction ‘admittedly was a real. one, which 
takes it out of the class of case found in Ev parte 
Chaplin, In re Sinclair (1). In that case and in Tomkins 
v. Saffery (2), there was-knowledge of insolvency. 
Their Lordships arc therefore of opinion that the 
respondent has failed. to prove that the transfer was 
not made in good faith, and they will humbly 
advise His Majesty that the appeal should be 


allowed, that the decree of the High Court dated. 


the 8th .March, 1932, should be set aside and the 
order dated the 14th December, 1931, should be 
restored, the appellant to have the costs of this 
appeal and of the proceedings before the High 
Court in exercise ‘of its appellate jurisdiction. 


Solicitor for appellant : Stoneham & Sons. _ 


i1) (1884) 26 Ch.D. 319. “(2) (1877) 3 App. Cas. 213. 


J.C. - 
1933 


PoPE 
v. 
OFFICIAL 
ASSIGNEE, 
RANGOON. 


1933 


w. 28, 


INDIAN LAW REPORTS. [Vot. -XII 
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‘Before Sir Arthur Page, Kt., Chief Justice, and Mr, Justice Sen, 
IN THE MATTER OF AN ADVOCATE.* 


Advocate’s . misconduct—Moral turpitude—Test for striking off the rolls— 
: Bar Councils Act (XXXVIII of 1926),s. 10 (Z). 


The test that the Court has to apply in considering whether an 
advocate should be struck off the roll of advocates is whether the proved 
misconduct of the advocate is such that he must be regarded as unworthy 
to remain a member ‘of the honourable profession to which he has been 
admitted, and unfit to be entrusted with the asapaaslhts duties that an. 
advocate is called upon to perform. 

Ex parte Brounsall, 2 Cowper 829; In re Weare, (1893) 2 Q.B., 439— 
followed. 

Inve An Advocate, LL.R. 46 Mad. 903 ; Re Blake, 3 E.& E.34; Re 


Hill, LR. 3 Q.B. 543; In re A Pleader, LL.R. 57 Cal. 337; In the matler 
of R.N. Mukerji, UL.R. 22 All. 49—referred to. : 


A. Eggar (Government Advocate). In order to 
protect the interests of litigants the Court intervenes 
to prevent a man guilty of misconduct from acting. 
as an advocate of the Court. The officers of the 
Court must be suitable persons to be trusted by the. 
Court with regard to the interests of suitors. See 
Re Hill (1). 


[Pacr, C.J. A litigant is entitled to have an 
honest man representing him in Court, and ‘the test 
in cases of this sort is whether the conduct of the 
respondent is such as to render him an unfit person 
to be an advocate. | 


That is so. The misconduct in question need 
not relate to the profession of the respondent. Even 
if it is otherwise disgraceful the Court will not allow 





* Civil Misc. Application No..85 of 1933. 
(1) (1868) 3 Q.B. 543, 545, 547, 
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his name to remain on the rolls. In re Weare (1). 
Such removal, of course, is not by way of second 
punishment. Ex parte Brounsall (2). See also In the 


matter of Rajendro Nath Mukerji (3) and In re. 


| A Pleader (4). 

The respondent in the present case has also been 
‘found guilty of maintaining a false defence. In two 
cases arising in Burma, a barrister, and a second 
grade pleader were struck off the rolls on being 
found guilty of presenting false cases. 


Foucar for the respondent. The respondent has 
been convicted for an offence relating to income- 
tax, and such offences ought not to be regarded as 
so serious as to justify the removal of a person’s 


name from the roll of advocates. Also subsequent 


good conduct may weigh in favour of a respondent. 
In re An Advocate (5). The respondent in the 


present case had no opportunity to compound the 


first charge against him; on the other hand he has 
actually compounded the second charge with the 
Income-tax authorities. 


Pace, C.J.—In this case the respondent, Pesho- 
tan Dhunjishaw Patel, an advocate of the Court and 
a bartrister-at-law, has been required to show cause 
why he should not be struck off the roll of advo- 
cates or suspended from practice under s. 10 (1) 
of the Indian Bar Councils Act (KXXVIII of 1926), 
which entitles the High Court to “reprimand, 
suspend or remove from practice any advocate of 
the High Court whom it finds a of professional 
or other misconduct.” 





(1) (1893) 2 Q.B. 439. : (3) LL.R. 22 ‘All 49, 
(2) 2 Cowp. 829. (4) LL.R. 57 Cal. 337. 
‘5) LLL.R. 46 Mad. 903. 
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_ An enquiry into the conduct of the respondent has 


been held by a Committee of the Bar Council, and 


the Tribunal has found that the respondent has been 


proved guilty of the following charges that were laid 
against him: 


“(1) That you on or about the 29th day of May, . 1928, 


at Rangoon, being legally bound to furnish’ information in 


the matter of your total income for the financial year begin- 
ning 1st April, 1927 and ending 31st March, 1928, to a 


public servant, to wit, the Income-tax Officer, Central Circle,” 


Section 1, Rangoon, furnished in the return which you submitted 


under s. 22 of the Indian Income-tax Act, and which you ~ 


verified by a declaration to - be -correct and complete, as 
true information which you knew cr had reason to believe 


to be false by omitting to include in such return the monies 


you received during that year from U Kala, Paddy Broker, 
Bassein, and .Mr. P. N. Chowdhury, Advocate, Bassein, "and 
thereby committed an offence punishable under s. 177 of the 


Indian Penal Code, in respect of which offence you. have 


been convicted in Criminal Regular Trial No. 82 of 1932: in 
the Court of the District Magistrate, Rangoon, and your 
conviction, has been confirmed by the High Court of 
Judicature at Rangoon in Criminal. Appeal. No. 550 of 
1933. ac, re 

(2) That you set up a false defence in your trial for the 
said offence in Criminal Regular Trial No. 82 of 1932 in 
the Court of the District Magistrate, Rangoon, and persisted 
in maintaining what you must have known to be a’ false 


‘defence in your appeal to the High Court, wz., Criminal 


Appeal No. 550 of 1933 in the High Court of Judicature at 
Rangoon; the false defence being that you received Rs.-6,000 
from. Mr. P. N. Chowdhury not as your commission for 
negotiating the loan of Rs. 70,000 of the 13th June, 1927, 


_ but in repayment of a temporary loan that he had obtained | 
- from you.” : 


The Tribunal has further found that the ‘respon-_ 


dent in the manner aforesaid has been guilty of 


%) 


No. one could 
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read the evidence adduced at the trial, or the record 
of the proceedings in this case, without approving 
the propriety and the correctness of these’ findings. 

Now, the test that the Court has to apply in 
considering whether an advocate should be struck off 
the roll of advocates is whether the proved misconduct 
of the advocate is such that he must be regarded 
as unworthy to remain a member of the honourable 
profession to which he has been admitted, and unfit 
io be entrusted with the responsible duties that an 
advocate is called upon to perform. 


As long ago as 1778 Lord Mansfield C.J. enun- 


“ciated the principle that the Court ought to follow in 
such cases in terms from which the Court has 
never departed. 


In Ex parte Brounsall (1) an attorney, who had 
been convicted of stealing a guinea, was called upon 
to show cause why he should not-be struck off the 
roll of attorneys. The Court made the rule absolute, 
and Lord Mansfield, in delivering judgment, observed: 


“ This application is not in the nature of a second trial or 
a new punishment.. But the question is, whether, after the 


conduct of this man, it is proper that he should continue a. 


member of a profession which should stand free from all suspicion 

As at present advised, I am of opinion, without any 
doubt, that the rule should be made absolute : . . We have 
consulted all the Judges upon this case, and they are unanimously 
of opinion that the defendant’s having been burnt in the hand 
is no objection to his being struck off the roll. And it is on 
this principle ;« that he is an unfit person to practise as an 
attorney. Itis not by way of punishment; but the Court on 
such cases exercise their discretion, whether a man whom they 


have formerly admitted is a proper person to be continued on’ 


the roll cr not.” 








(1) 2 Cowper 829. 
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Again, in In re Weare (1) Lord Esher M.R. 
observed : . 

“The Court is not bound to strike him off the rolls unless 
it considers that the criminal offence of which he has been 
convicted is of such a personally disgraceful character that he 
ought not to remain a member of that strictly honourable 
profession.” 


and Lopes L.J. (at page 448) added 


“To my mind the question which the Court in cases like this 
ought always to put to itself is this: Is the Court, having regard 
to the circumstances brought before it, any longer justified in 
hoiding out the solicitor in question as a fit and proper person — 
to be entrusted with the important duties and grave responsi- 
bilities which belong to a solicitor? That appears to me to be the: 
question which the Court always has to answer when a matter of 
this kind comes before it. That the jurisdiction of the Courtis . 
not confined to cases where the misconduct has been connected 
with the solicitor’s profession to my mind is made very clear by : 
the case of In re Hill (2). That has been referred to by my 
Lord, butihe did not read the judgment of Blackburn J., which 
seems to me to put the matter asclearly as it can be put. © 
Blackburn J. says: ‘I think when we are called upon in exercise 
of our equitable jurisdicticn to order an attorney to perform a 
contract, to pay. money, or to fulfil an undertaking, there we have. 
jurisdiction only if the undertaking or the contract is made in his: 
character of attorney, or so connected’ with his character of 
attorney as to bring it within the power of the Court to’ require 
that their officer should behave well as an officer. But where’ 
there is a matter which would subject the person in. question to a 
criminal proceeding, in my opinion, a different principle must be 
applied. We are to see that the officers of the Court are proper 
persons to be trusted by the Court with regard to the, interests of 
suitors, and we are to look to the character and position of the 
persons, and judge of the acts committed by them upon the same 
principle as if we were considering whether or not a person is fit 
to become an attorney. If he has previously misconducted 


himself we#should consider whether the circumstances were such 


as to prevent his being admitted, or whether he had condoned his. 


7) 11893) 2 Q.B. 439, at p. 446, (2) L.R. (1868) 3 Q.B. 543, 
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offence by his subsequent good conduct, the principle on which 
the Court acts being to see that the suitors are not exposed to 
improper officers of the Court.’ ” 


See also Re Blake (1) 3 Re Hill (2); In the matter 
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of Rajendro Nath Mukerji (3); In re An Advocate Pace, CJ. 


(4); and A Pleader, In re (5). 

Now, what is the position of an advocate, and 
‘what are the ideals that he ought to set before 
him? Settled in the days of imperial Rome they 
have remained immutable throughout the ages, An 
advocate, as the name denotes, is one summoned to 
aid members of the public who cail upon him for 
assistance ; and a true advocate ever bears in mind 
the ancient and noble conception of his office, 
namely, that he is the patronus standing in loco 
parentis towards the litigant, the latter being called 
his cliens or cluens (a term in later use often 
strangely misapplied in connection with other avoca- 
tions), because he listens to, and follows the advice 
bof, his advocate. Indeed, so closely is the advocate 
associated with his client that in times gone by 
occasions have been recorded upon which an advo- 
cate has been called upon to defend his client not 
only with his forensic skill, but with his body. 
From this conception of the office of an advocate 
it follows that the public are entitled to receive 
disinterested, sincere, and honest treatment and 
advice from the advocates to whom they repair for 
counsel and succour in their time of need ; 
andit is for this reason that Lord Mansfield laid 
down, and the Court has always insisted, that 
members of the legal profession “should stand free 
from all suspicion.” 

(1) 3 B. & E, 34, (3) (1900) LLL.R. 22 All. 49, 


(2) (1868) 3 Q.B.D. 543, (4) (1923) LL.R. 46 Mad, 903, 
(5) (1929) LL.R, 57 Cal, 337, 
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Now, if the conduct of the respondent is judgéd. 
by this test we have no doubt as to the order that 
the Court ought to pass in. the present case. 
P. D. Patel has been found guilty by a Tribunal, 
composed of the members of his own profession, of 
conduct that involves moral turpitude. We agree 
with the finding of the Tribunal, who fortified the 
opinion that they expressed by a reference to the 
following passage in the judgment of the Court on. 
appeal : 


“It cannot be doubted, we think, that if cheating a private 
individual of nearly Rs. 3,000 is disgraceful conduct, cheating the 
general public by deliberately attempting to evade payment of a 
like sum due for income-tax is a particularly mean form of 
cheating, because, if the practice becomes widespread, it may 
result in increasing the rate of income-tax that honest tax-payers. 
are required to pay, and in that way forcing tax-payers. 
generally to bear a burden of taxation that ought to fall upon the 
shoulders of the delinquents. Of course, anyone through 
inadvertence, mistake, or misunderstanding may make an 
inaccurate return of his assessable income, and if, when the error 
is pointed out, the assessee is willing to pay income-tax upon his 
real assessable income, normally there will be an end of the - 
matter. But where, as in the present case, assessable income is. 
deliberately kept out of the return, and so far. from being ready 
and willing to put matters right, the assessee has persisted in 
maintaining what he must know to bea false defence to the 
charges that are preferred againt him, the offence, if proved, 
must be regarded as a serious one, bearing in mind the deleterious 
effect that it may have, unless other persons are deterred from 
a¢ting in like manner, upon the position of the getieral body of 
tax-payers.” 


The facts of the case are not now in dispute, 
and cannot be gainsaid; and it would be an ill 
-day, we think, as well for the general public as’ for 


-the Bar, if a person found guilty of such misconduct: © 


as that of which .the respondent stands convicted, 
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aré to be allowed with the imprimatur of the 
ourt to hold himself out as a fit person. to be 
itrusted with the responsible duties that attach to the 


fice of an advocate. 
_In our opinion the proved misconduct of the 


espondent renders him unfit to remain. a member of 
he honourable profession to which he has been 
called ; and we order that the name of Peshotan 
Dhunjishaw Patel be struck off the roll of advocates 


of the Court. — 
SEN, os am in complete accord with all that the 


learned. Chief Justice has said. © 
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INCOME-TAX REFERENCE. 


Before Sir Arthur Page, Kt., Chief Justice, Mr. Justice Das, 
and Mr. Justice Mya Bu. 


IN RE THE COMMISSIONER OF INCOME-TAX 
Os F 
U LU NYO* 


Income-tax—Assessment for one year completed by Income-tax officer— Assessment 
for following year —Revision of figures—Re-assessment for the previous year— 
‘' Escaped assessment”—Income-tax Act (XI of 1922}, s. 34. 


‘In the course of the assessment for 1929-30 the Income-tax officer. rejected 
the accounts of the assessee for the year 1928-29in respect of his tobacco ° 
business, and upon the materials before him assessed the income under s. 23 (3) - 
of the Income-tax Act. In the following year another Income-tax officer in'the. 
course of assessment proceedings for the year 1930-31 took the view that his 
predecessor had estimated the quantity of tobacco at too high, and the profit at 
too low a figure, and purporting to proceed under s, 34, assessed what he 
regarded as the income which had escaped assessment for the year 1929-30, 


Held, that the assessment was not under s, 34, and was made without - 
jurisdiction. It was an attempt by the Income-tax officer to go behind andy, 
revise the assessment made by his predecessor, which was copirtnd and had 
become final. : . a ot 


A. Eggar (Government Advocate) for the Commis- 
sioner of Income-tax. The question in the present case 
is whether an Income-tax officer in assessing an escaped 
income under s. 34 of the Income-tax Act has power 
to revise an assessment for the. previous year on the 
ground that it was too low. The High Courts have 
taken inconsistent views. In Anglo-Persian. Oil 
Company (India), Limited v. Commissioner of Incomé- 
tax, Bengal (1) it was held, though obiter, that s. 34 
could be used to set right an assessment. in which a 
deduction had been improperly allowed [see also 
The Commissioner of Income-tax, Madras v. Raja of 
Parlakimedi (2)]. In The Commissioner of Income- -lax, 


* Reference No. 16 of 1933. ; 
(1) 37 C.W.N, 430. * (2) LL.R. 49 Mad, 22. 
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Madras v. R. Sundaresa Iyer (1) it was held that an 1983 
assessment under s. 23. (4) could be reopened under Im re Tux 
s. 34 on the sole ground that there has been an under- one 
assessment in respect of particular items. In the jyocormrax 
‘matter of Gur Charan Prasad (2); Commissioner of 
Income-tax, Burma v. N. N. Burjorjee (3). In Krishan 
Kishore »% Commissioner of Income-tax, Punjab (4) and 
In re Satyendramohan Ray Chaudhuri (5) a contrary 
view was expressed, the Courts holding that the word 
“escaped” as used in s, 34 can only refer to income 
which has actually. escaped assessment, and not to 
income which has already been the subject of assess- 


- . Daniel for the assessee. In the present case what 
has actually taken place is that a completed assessment 
has been revised. under s. 34. That section contem- 
plates only two classes of cases, namely, (1) where 
imcome has escaped assessment, and (2) where it Mas 
been assessed at too low a rate. It is not disputed 
that the present case does notfall within the second 
category. Nor can it fall under the first head because 
there is no escaped income. A succeeding officer has 
chosen to replace his predecessor’s assessment based on 
an estimate, by another assessment also based on an 
estimate, having before him in both cases the same set 
of facts. This is not warranted by law. 


v 
U Lu Nyo, 


' Pace, C.J.—In this case two questions have been 
referred : . 
1. Whether the Rcmeeen: in this case was in accordance 
with the provisions of s. 34 of the Act. 
2. Whether the period of limitation ae in s, 34 applies 
to penalty proceedings under s, 28. 





(1) 2 LTC, 173. (3) LL.R. 9 Ran. 161, 
(2) LR. 53 All, 445, " (4) LLAR. 14 Lah, 258. 
(5) LL.R. 58 Cal. 326. 
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During the accounting period 1928-29 ie assessee 
was engaged in business as a dealer in tobacco:at 
Tavoy. He produced before the Income-tax officer 
for the purpose of assessment for .1929- 30 Certain 
accounts which were rejected. The Income- tax 
officer upon the materials before him assessed the : 
income derived from the tobacco business. undér: 
s. 23 (3). He took “into account the fact that the 
assessee was the largest tobacco merchant in Tavoy, 
and that he was reputed to have cornered the tobacco 
market. The accounts of the assessée purported to 
disclose the purchase and selling prices of the tobacco 
during the years 1927-28 and 1928-29. In the earlier 
year the average prices were :—purchase Rs. 147 per 
maund ; sale Rs. 181 per maund. In 1928-29; purchase*. 
Rs. 178 per maund; sale Rs, 225 per maund. : 
Taking such materials as- were before him. into” 


‘consideration the Income-tax officer estimated that for.. 


the year 1929-30 the assessee made a profit of Rs. 30 : 
a maund on 787 maunds, - : 
In the following year another Income-tax officer in~ 
the course of assessment proceedings for the year 
1930-31 happened to obtain some information with 
respect to the account books of the.assessee. On going 
further into the matter he became dissatisfied with thé 
assessment in respect of the tobacco business which 
had been made in the previous year, as he took the view 
that the Income-tax officer had estimated the quantity 
of tobacco at too high, and the profit at too low, a 
figure. Accordingly, purporting to proceed under 
s. 34, he assessed what he regarded as the income 
which had escaped assessment for the year 1929-30. 
But in truth and in fact he did nothing of the sort. 
He took upon himself to revise the assessment which 
had already been made by an Income-tax officer for 


‘the year 1928-29, and which had been confirmed on 
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appeal both by the Assistant Commissioner and the 
Commissioner. He re-assessed the assessee’s income 
for the year 1928-29, and came to the conclusion—it 
was purely an estimate—that it would be reasonable to 


the assessable income was derived. He then proceeded 
to hold that his predecessor was wrong in thinking that 
the profit for the tobacco business was only Rs. 30 a 
maund, and found again, it was only an estimate, that 
it was Rs. 60 a maund. 

~The question is whether such assessment can be 
upheld. In our opinion it cannot. The Income-tax 
officer had no jurisdiction to revise the assessment for 
phe previous year which was completed and had become 
final.. We are of opinion the assessment which he 
‘made was not under s. 34, but was an attempt by one 
-Income-tax officer to go behind and revise the assess- 
“ment made by the Income-tax officer in the previous 
year, merely because he disagreed with his prede- 
cessor’s finding as to the amount of the assessable 
income. In our opinion, he had no jurisdiction to do 
so. The assessment cannot be sustained, and . the 
penalty imposed in the course of these proceedings 
falls with it, We answer the first question propounded 
in the above sense. The second question does not 
arise. Costs ten gold mohurs. 


” Das, J.—I agree. 


Mya Bu, J.—I agree. 


i21 


1933 


In ve THE 


Commis- 
SIONER 


OF 
E INCOME-TAx 


fix 666 maundsas the quantity of tobacco from which - 


De 
U Lu Nyo, 


Pace, C.J. 


* 1933 


Noo. 15. 


INDIAN LAW REPORTS. [Vot. XIT 


CRIMINAL REVISION. 


Before Mr. Justice Dunkley, 


Seer 
v. 
NGA » TAY. = 

Summary Trial—Two apais Bean of imprisonment—Criminal Procedure 

Code (Act V of 1898), s, 262 (2), 
In a summary trial an accused person convicted of more than one. offence 
cannot be sentenced to imprisonment for a term exceeding three months.in the. 
aggregate under s, 262 (2) of the Code of Criminal Procedure. A sentence of 


three months’ imprisonment may be inflicted on gach chee to run. concurregtly 
but not ee aia: 


Gaunt (Assistant Government Advocate). for, the ? 
Crown, 2 


DuNKLEY, J.—The respondent, Po Tay, -was- 
convicted of two separate offences under the Forest Act, . 
in Summary Trial No. 61 of 1933 of the Township. . 
Magistrate of Taikkyi and sentenced to three months’: 
rigorous*imprisonment in respect of each offence, the : 
sentences to run consecutively. : 

The learned’ Sessions Judge of the Insein Division 
has submitted the proceedings to this Court with a 
recommendation that the two sentences be ordered 
to run concurrently, on the ground that the sentence. 
of the magistrate amounts to a contravention « of 
sub-s, (2) of s. 262 of the Code of Criminal 
Procedure, which lays down that “No sentence of 
imprisonment for a term exceeding three months shall 
be passed in the case of any conviction under this 
Chapter”’, that is under the Chapter of the Code 
relating to Summary Trials, 


@ 





* Criminal Revision No, 342B of 1933 from the order of the First Class 
Township Magistrate of Taikkyi in Summary Trial No, 61 of 1933. 
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It has been suggested that cl. (2) of s. 262 


merely means that a sentence exceeding three months’. 


imprisonment may not be passed in. regard to each 
offence with which the accused is found guilty at a 
Summary Trial, but I agree with the learned - Sessions 
Judge, who referred the case, and’ the learned Assistant 
Government Advocate, the . advantage of whose 
‘argument I have had, that this cannot be the meaning 
which this clause was intended to have. It is clear 
that the intention of the clause is to restrict the 
passing of sentences of imprisonment of considerable 
length in a Summary Trial from a conviction in which 
the right of appeal is greatly restricted and the object 
of the clause would be defeated if it were possible to 
combine a number of separate charges in one trial and 
then inflict a sentence of three months’ imprisonment 
_ on each charge and order such sentences to run 
consecutively. 


The recommendation of the learned Sessioris 
Judge is accepted, and the two sentences of three.. 


months’ rigorous imprisonment passed upon the 
respondent are ordered to run concurrently. 
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ORIGINAL CIVIL, » 


Before Mr, Justice Leach. 


H. PASCAL 
v. 


THE SECRETARY OF STATE FOR INDIA 
IN COUNCIL.* 


Pauper suit—Cause of action time-barred—Good and subsisting cause of action 
—Civil Procedure Code (Act V of 1908), Order 33, rule 5 (d). 

Where the petition for leave to sue in forma pauperis shows that the cause 
of action is barred by the law of limitation, it cannot be said that there is a oe 
and subsisting cause of action and the application must be dismissed. 

. U Ba Dwe v. Maung Lu Pan, 1.L.R. 10 Ran. 357—vreferred to, 

” Bhajja v. Said Khan, LL.R. 54 All. 525—dissented from. 


The petitioner applied for leave to sue in forma pauperis to recover 


-.... compensation for wrongful dismissal from Government service. The dismissal © 


order-waz assed on the 19th September 1922, and the application for leave to 
sue was filed on the 14th August 1933. 

Held, that the claim being on the ‘face of it time-barred under Art, 115 of © 
the Limitation Act, the application must be dismissed. 


_ Petitioner in person. 


A, Eggar (Government Advocate) for the Crown. 


LEACH, J.—On the 14th August 1933 the petitioner 
presented an application for leave to sue in forma 
pauperis for the recovery of Rs. 31,020 alleged to be 
due-to the petitioner as compensation for wrongful 
dismissal from Government service. The notice was 
issued on the 28th August 1933. The Government 
Advocate appeared ‘and asked for.two weeks’ time to | 
enable him to file objections. The time asked for was 
granted. On the 11th September 1933 the Govern- 
ment Advocate intimated that he did not. propose 
to contest the petitioner’s claim to be a pauper. 
The Deputy Registrar then ordered the matter to be 
placed in the list for the 19th September 1933. for 


- Civil Misc. Aprcae No. 138 of 1933. 
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enquiry as to the petitioner's means. The petitioner 
was never examined under Order 33, rule 4, but was 
examined under rules 6 and 7 on the 19th Septem- 
ber 1933, as ordered. On that date the Deputy 
‘Registrar dismissed the application for leave to sue 


in forma pauperis on the ground that the cause of. 


action alleged was time-barred, the order dismissing 
the petitioner from Government service having been 
passed on the 19th September 1922. The claim 
which the petitioner puts forward is for compensation 
for breach of a contract not in writing registered. 
Art. 115 of the Limitation Act provides that the 
period of limitation in such a case shall be three 
years from the date when the contract was broken. 
The petitioner. appeals from the Deputy Registrar’s 
order. 

The Deputy Registrar in his order refers to state- 
‘ments made by the petitioner in his examination on 
the 19th of September 1933 with reference to, the 
question of limitation. He should not have done so, 
as these statements were not made in the course of 
an examination of the petitioner under Order 33, 
rule 4, but were made inthe course of an enquiry 
into thé petitioner’s means under Order 33, rules 6 
_and 7 [see U Ba Dwe v. Maung Lu Pan (1)]. All 
that the*Depugy Registrar was entitled to do in 
dealing with the question of limitation was to examine 
the petition and ascertain whether it disclosed a cause 
of action. If it did not, it was his duty to dismiss 
it, as Order 33, rule 5 (d), requires the Court to 
reject an application for permission to sue as a pauper 


where the application does not show a cause of action. 


The words “ cause of action” in Order 33, 


rule 5 (d), to my mind imply a good and subsisting: 


(1) (1932) LL.R, 10 Ran. 357, 
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cause of action and this I take to be the view of the 
Full Bench which decided U Ba Dwe’s case (1). In 
the course of his judgment in that case uae C.J. 
observed, 


“The scheme of Order 33 is that Before an applicant is 


granted the privilege of suing in forma pauperis it is incumbent 
upon him to satisfy the Court that his application is in proper 
form, that he has a gcod and subsisting cause of action, and that 
he is bonu fide and in fact a pauper.” 


A Bench of the Allahabad High Court held in 


the case of Bhajja v. Muhammad Said Khan (2) that 


when the Court has decided the question of pauperism 


in the applicant’s favour it ought ‘not to enter into 


an examination of the question of limitation and reject 
the application on the ground that the claim, if 
entertained, would be barred by time. The question 


of limitation has, according to the view taken by the - 


Allahabad High Court, nothing to do with the 
question whether the application discloses a cause of 


action. The question of limitation should only be - 


dealt with after the plaint has been admitted, however 
hopelessly~ time-barred the alleged cause of action 
may be. With respect I dissent from this view. 
In my opinion Order 33, rule 5 (d), contemplates 
a subsisting cause of geaon, and if the law of 
limitation has come into operation and barred the 
suit, the cause of action cannot saa said to ‘be 
sulnietion: : 

This brings me to the question — whether the 
petition which has been filed in this case discloses 
a cause of action which. still subsists. In paragraph 
5 of the petition the petitioner pleads the order of 


dismissal from Government service. The date of the 
order is. set out. In paragraph 34 the petitioner 


(1) (1932) LL.R. 10 Ran, 357, (2) (1932) LL.R. 54 AML 525,.. 
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pleads. that by an order dated the 15th December 
1932 he was “finally informed that his case has 
been fully considered”, and he interprets this as 
meaning that the Bacal Government finally decided 
on that date that his career in Government service 
should be terminated with effect from the Ist October 


1922. There is no force in this argument. The 


cause of action, if any, must date from the day when 
the petitioner was dismissed from Government service. 
That date the petitioner himself gives in his petition 
as the 19th September 1922, although he sérved upto 


the 30th September 1922. The case being governed ~ 


by Art. 115 of the Limitation Act, it is obvious from 
the petition itself that the alleged cause of action. has 
_ been long time-barred. No purpose would be served 
by numbering the petition as a plaint and.then dealing 
with the question of limitation. In my opinion the 
provisions of Order 33 do not require the petition to 
be numbered as a plaint before it. can be dismissed 
on the ground that. the cause of action is on the face 
of the petition time-barred. Therefore I hold that 
the order of the Deputy Registrar was right and the 
petition must stand dismissed. 
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APPELLATE CIVIL. 


Before Sir Arthur Page, Kt., Chief Justice, and Mr. Justice Sen. 


BAGAYA SAYADAW 


v. 
U PADUMA anD ANOTHER.* 


Arbitration—Reference to five arbitrators jointly—Decision by majority— 
Award by four arbitrators—No proper meeting of all the arbitralors— 
Validity of the award. 

Five arbitrators were appointed by the Court ” decide whether the 
plaintiff or the defendant should be the head of a kyaungdaik, After the 
third sitting, one of the arbitrators who was-the senior sayadaw amongst 
them went away on a peace mission and he asked that the deliberations 
should stand over. The other four arbitrators, however, sent separate 


‘ awards to the Court. This was irregular and the Court ordered the five 


arbitrators to sit together and make a joint award. according to the’ opinion 
of the majority. Thereafter the four arbitrators in the absence of the senior 
sayadaw signed an award in favour of the plaintiff and filed it’in Court. 
No meeting of the five arbitrators was ever. held pursuant to the Court’s 
order to consider the form of the award. 

Held, that a majority award is valid, if permitted by the terms of the 
reference, notwithstanding the absence of one or more arbitrators from the 
meeting at which the award was made provided that due notice of the 
meeting was given-to them. In the present case as no notice of such : 
meeting was given to one of the arbiirators the award was inoperative and 
invalid, 


Dalling v. Matchett, Willes' Report, p, 215—referred to. 


Hay for the appellant. The fact that all the five 
arbitrators did not execute the award is not fatal to 
it. It was a term of*the reference that the decision 
of the majority shall prevail, and under such a 


-reference, if an arbitrator absents himself or refuses 


to join in the award, the others may proceed without 


him and make their award. White v. Sharp (1). After 


the award was remitted U Kawthanla refused to attend 





* Civil Misc. Appeal No. 24 of 1933 from the order of this Court on 


_ the Original Side in Civil Regular Suit No. 339 of 1930. 


{1) 13 L.J.Ex, 215; 152 E.R. 1385. 
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the meeting of the arbitrators convened by U Zatila at 
. his kyaung. U Kawthanla’s opinion was known to the 
other arbitrators and it seemed to them that it was 
impossible to obtain his attendance or his co-operation. 
In such circumstances the arbitrators were entitled to 
proceed to make their award without further reference 
to him. Russell on Arbitration, 12th edition, pp. 431 
and 432. Ramesh Chandra Dhar v. Karunamoyi 
Duit (1) which lias been relied on is distinguishable, 
because the submission in that case did not provide for 
a majority decision. 


Tha Kin for the respondents, The arbitrators who 
signed the award did not comply with the order of 
‘the Court. There was no proper meeting of the 
arbitrators,. The Court rightly rejected the award. 


Pace, C.J.—On the 5th of August 1931 by consent 
. of the parties the Court ordered. a “reference to the 
above arbitrators to decide whether the plaintiff or the 
defendant should be the head of the Bagaya Kyaung- 
daik, In case of difference of opinion the decision of 
the majority shall prevail.” 

The arbitrators referred to in the order of reference 
were five in number. There were three sittings of the 
five arbitrators, in the course of which evidence was 
recorded, and it is common ground that at the close of 
the last sitting no conclusion had been arrived at by 
the arbitrators upon which an award could be based. 
At the end of the third sitting one of the arbitrators 
U_Kawthanla Aletawya taik Sayadaw, who had passed 
61 lents and was the sénior sayadaw among the five 
arbitrators, annodficed fhat he had to proceed on 


‘a peace mission, and fhat the deliberation about the 


form of the award must stand over for the time being. 
(1) LL.R. 33 Cal. 498, 
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From the evidence of the arbitrators who were 
called on behalf of the plaintiff-appellant it would seem 
that they had formed the conclusion that U Kawthanla 
was in favour of the defendant, and without reference © 
to him separate awards were forwarded to the Court. : 
by these four arbitrators. It was obvious that sucha: . 
mode of procedure was irregular, and that the individual. 
awards could -not be treated as a due compliance. 
with the terms in which the reference was couched. 
Accordingly the parties appeared on the 16th November » 
1931 before my brother Sen, who passed the following 


‘order: ‘‘Let notice issue to the five arbitrators to sit: | 


together and make a joint. award according to the 
opinion of the majority.” “On the 1st waxing of. 
Taboung 1293 B.E., corresponding to the 7th March 
1932, an award, purporting to have been signed by the 
four arbitrators other than U Kawthanla, was filed in 
Court. The award was in favour of the plaintiff. At 
the same time a letter, Exhibit 5, was forwarded to the 
Court by three of the four arbitrators who had signed 
the award, in which they explained that the reason. 
why U Kawthanla had not signed the award was 
because, after four of the arbitrators had met at 
the kyaung of one of them where they had been 
invited to breakfast on the occasion of an ordination, 
U Kawthanla had refused to sign either of the two. 
forms of award which were put before him. ‘So the 
sayadaws (below) finding it hard. (lit. burdensome) 
to hold another meeting with the Aletawya Sayadawgyi, 
request (lit. urge) the Dakadaw the Hon’ble Judge to 
be so geod as to dispose of as he deems fit and 
proper.’ 

The present suit was brought for a declaration that 


‘the plaintiff was the rightful owner of the land. and 


kyaung in suit, and for consequential relief. This 
appeal turns upon whether oe award to which 
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reference has been made was valid in law or not. The 
learned trial Judge has held that it was not valid in 
law. We take the same view. A number of objec- 
tions were filed to the award, but it is unneces- 
sary to consider any except one which in our opinion, 
as in the opinion of the learned trial Judge, is vital 
and concludes the matter. We do not propose to 
express any opinion as to the correctness of the view 
taken by the learned trial. Judge in respect of the other 
questions raised in the course of the trial. 

-Tt is common ground that. since the order of Sen J. 
of the 16th November 1931 the five arbitrators have 
never met together to deliberate upon the form of the 
award, and no joint award according to the opinion of 
the majority after such déliberation has been made. 
So far as one of the arbitrators is concerned he became 
ill and departed for Upper Burma, and under an order 
of the Court, which was passed in the presence of and 
without objection from the defendant, it was ordered 
by Cunliffe J. that the award should be forwarded to 
that arbitrator in Upper Burma for his signature. It 
is unnecessary to consider whether in the absence at 
any meeting of the arbitrator in Upper Burma the 
award can stand, because in our opinion the three 
arbitrators who signed the award on the 7th March 
1932 did so without giving a reasonable opportunity to. 
U Kawthanla to discuss with them the form of the award 
in accordance with the order of Sen J, and as provided 
by law. In. my opinion the law upon the subject was. 
never put more cogently or plainly than it was in 
Dalling vy. Matchett (1). In that case there was a 
reference by way of arbitration to three persons, 
_ Mr. Britiff, Mr. Howse and Mr. Workhouse upon the 
' terms that an award by two of them should be good. 
At all material times between the issue of the reference 

fl) Wiles’ Report, p. 215, 
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and the making of the award Mr. Workhouse was in. 
London, but he never attended any of the meetings of 
the arbitrators which took place in Norwich. Two of 
the arbitrators made the award. The. question was 
whether in such circumstances the award could stand. 
I desire to refer to two passages in the judgment of 
the Court : . 


“Where the. submission was worded as in the present case, 
two may make an award without the other, provided the third 
has due notice of the several meetings appointed and of the 
several matters referred to them, otherwise the award will be: 
bad . . . . . . For though it has been often said if 
that one had been present he could not by his vote have 
turned the majority the other way when all the rest were 
unanimous, it has always received this answer that every one 
has a right to argue and debate as well as to give his vote, 
and it is possible at least that the person absent may, if he had 
been present atthe meeting, have made use of such arguments as. 
may have brought over a majority of the rest to be of his opinion. 
The same reason holds in the case of arbitrators, and therefore 
there ought to be the same rule. The question therefore in the - 
present case is only a question of fact ; if Mr. Workhouse had’ 
not due notice of the meetings of the other arbitrators their 
award is cértainly not good; but if by either obstinacy, or at 
the desire of the defendant, or being hindered by business, he 
absented himself from such meetings, having had due notice 
thereof, we are of opinion that the award is good. And: upon 
the affidavits we were clearly of opinion that he had due notice, 
though in his own affidavit he has attempted to swear the 
contrary. Otherwise it would be in the power of one of the parties’ 
to trick the other, and entirely to defeat him of the benefit of 
the reference ; for though he allowed the other to name two of 
the arbitrators, yet by naming a third who (he was sure) would 
not or could not attend, no arbitration could be made.” 


See also Perring v. Keymer (1); Nand Ram ond 
another v. Fakir Chand (2) and Abu Hamid Zahira 
Ala v. Golam Sarwar (3). 


(1) 3 A. & E, 245, (2) (1885) LL.R. 7 All, 523, 
(3) 22 C.W.N, 301, 
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In the present case it was argued on behalf of the 
appellant that it was unnecessary that notice should 
have been given to U Kawthanla by the other arbitra- 
tors that they: proposed to hold a meeting at which the 
form of the award would be deliberated and the award 
would be made because, as appears from Exhibit 5 
itself, they were of opinion that it would be burden- 
‘some to try and get him toa meeting convened for that 
purpose. .In my opinion, however, in the circum- 
stances of this case the three arbitrators who consulted 
together before the award was made on the 7th March 
1932 weré not: ‘justified, having regard to the principles 
of law applicable ‘to the case and the order of Sen J. 


of the 16th November%931, in making an award with-_ 


out giving due notice to U Kawthanla that there would 
be a meeting of the arbitrators at which the form of 
the award would be discussed, and at which the 
_ award would be made. 

It. is common ground that no meeting of the 


five arbitrators or of the four arbitrators in Lower. 
_ Burma who could have attended the meeting if they 


were so disposed was. ever held, and it is also common 


ground that no notice was given to U Kawthanla 
by the three arbitrators who consulted together» 


. before the award was made that on a particular 
date they would discuss the form of the award and 
make it. The. only occasion suggested at the hearing 

of the appeal. on which the appellant contended that 
the arbitrators met together in such a manner as to 
comply with the order of Sen J. was on the 7th March 

1932, Now, on that occasion no notice was given to 
U Kawthanla that the form of this award would be 
discussed and the award made on that day: Indeed 
his presence at the kyaung belonging to one of the 

arbitrators was obtained by aruse, It-appears that an 
ay ceremony was taking place at that kyaung on 
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that day. The head of the kyaung sent an invitation 
both to U Kawthanla and to the other three arbitrators | 
who were in the neighbourhood to attend the ordina- - 
tion ceremony. Nothing was said about a meeting in..’ 


connection with the award to be held on that date or at © 


that place ; and U Kawthanla attended for the purpose _ 
of taking part in the ordination ceremony. On this 
occasion other pongyis as well as U Kawthanla were’ | 
fed. After the meal the other pongyis present were 
brought to a large kyaung in order to be presented to 
U Kawthanla. While the presentations were being 
made one of the arbitrators came up to U Kawthanla . 
and handed to him a document which he said was a 


. form of award which the other arbitrators had agreed . 


to, and asked U Kawthanla whether he would accept 
it ; and if not, whether he would sign it with a dissent- 
ing note. U Kawthanla is 81 years of age, and on this 
occasion his mind was not being given to such. matters. 
However, he asked the arbitrator who presented it to 
him to read ft. When it had been read it appears that 
U. Kawthanla thought it much too cursory a form of. 
award, having regard to the fact that for some 28 years 
the dispute as to the headship of this kyaung had been 
a matter of conttoversy. Another document, which was 
stated to. be a form of the same award in more detail, 
was also read to him; but for some: reason or another 
U Kawthanla soced to sign it then and ‘there, and 
I think that he was justified in taking that course. He 
had been brought to the kyaung for the purpose of 
being present -and entertained on the occasion of an 
ordination ceremony, and in such circumstances an_ 


opportunity was taken to urge him to sign this award... 


He himself stated that he thought that it was neither : 
the proper time nor a proper occasion upon which to. 
consider such a matter as this, and that he thought it 

necessary to go through the record of the proceedings 
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in more detail. It has never been suggested that in so 


acting he was contumacious, or acting in any way not > 


in accordance with his rights as one of the arbitrators. 
After U Kawthanla left the three arbitrators who were 
. still in the kyaung caused a form of award to be written 
out, and within two hours of his departure the award 
was signed by them. In my opinion such an award 
ought not to be allowed to stand. It is quite clear that 
no notice was given to-U Kawthanla that an award 
would be discussed and signed on that occasion. He 
was invited to the kyaung for quite another purpose. 
He had been away.on a peace mission since the last 
sitting of the arbitrators, and having fregard to the 
importance of the matter which had been submitted to 
arbitration he might very properly have come to the 
conclusion that it was not a question that could be 
answered on the spur of the moment, and that the 
‘proper cotirse for the arbitrators to take was to meet 
- together om some future occasion, and discuss the 
- matter again with a view to arriving at a conclusion 
that would commend itself to all of them. 

In the circumstances obtaining in the present case, 
in. my opinion, the decision of the learned trial Judge 
"was correct, and ought to be affirmed. The appeal 
fails and is dismissed without costs. 


SEN, J.—I agree. 
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PRIVY COUNCIL. 


SECRETARY OF STATE FOR INDIA 
IN COUNCIL 
v. 


FOUCAR AND COMPANY; LIMITED. 
[On Appeal from the Hugh Court at Rpngoon.) 


Alluvion—Accretion—Land on Foreshore of Tidal River—Government Grant— 
Boundaries slated in Granit—Right of Grantees—Justice Equity and Good 
Conscience—Burma Land and Revenue Act (LI of 1876), s. 6—Burma Laws 
Act (XIII of 1898), s. 13, sub-s. 3, 

The principle that gradual accretions to land by tidal: action enure to the 
landowner applies in Burma under s. 13, sub-s, 3, of the Burma Laws Act, 1898, 
as.according to justice equity and good conscience, and is not excluded by s. 6 
of the Burma Land and Revenue Act, 1876. THe principle applies even if the 
boundary on the water front of the land when granted is known or f capable of 


being ascertained. 

In 1922 the respondents bought plots of land on the foreshore of an ita ; 
which had arisen in a tidal river in Burma, the several vendors being holders. 
of Government grants made under the above Act of 1876. The.plots comprised 
the whole island, which was mostly submerged at high tide. The grants stated! - 
that they were made for the purpose of dhani cultivation ; they described the 
plots as bounded by the river, but on a rough plan attached to each_ grant four 
boundaries were delineated by straight lines. 

' Held, ttiat the respondents were entitled to foreshore added to the Bots Lei 
gradual accretion. A » 


Attorney-General v. M‘Carthy [1911] 2 LR. 260, and Brighton and i Host. ; 
General Gas Company v. Hove Bungalows, Limited [1924] 1 Ch, 372--applied, - 4 


Decree of High Court, LL.R. 10 Ran. 1 affirmed. 


Appeal (No. 60. of 1932) from a deeree of the 
High Court (March 30, 1931) reversing a decree of. 
the District Judge of Insein. (March 31, 1928), —. 

The plaintiffs-respondents purchased in 1922. 
plots of land on the foreshore of an island formed: 
by alluvial action in the. Pegu river where it was, 
tidal and navigable. The vendors ,of the plots were: 
holders of Government grants made to them under” 
the Burma Land and Revenue Act, 1876. At the date 


* Present : LORD MACMILLAN, SIR JOHN WALLIS, and SiR GEORGE LOWNDES,- 
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of the purchase most of the island was submerged 
at high water; the plots together comprised « the 
whole island at low water.. 

The respondents instituted a suit against the 
appellant and others claiming declarations that they 
were entitled to land whjch they alleged had 


re-formed after erosion on the site of the plots granted, 


and also to land added. to the foreshore by gradual 
accretion. The land so added was stated to be 
about 50 acres in: extent. 

The trial Judge dismissed the suit. An appeal 
to the High Court was allowed, it being held (1) 
that the Civil Court'-had jurisdiction, (2) that the 
plaintiffs were entitled to the re-formed lands claimed, 
and. (3)—after .a.réference to a third Judge uuder 
cl. 34 of the Letters Patent—that the plaintiffs 
were entitled ‘to the land added by accretion. The 
judgments. in the High Court are reported at I.L.R. 
10 Ran. 1, and their effect is stated shortly in the 
judgment of the Judicial Committee. 

Upon the argument ofthe present appeal the 


appellant disputed only the decision with regard to 


- the accretions, . 

The terms’-of the grants, ‘and the other material 
facts of the. case,.appear from the judgment of the 
_ Judicial Committee. ; 


1933. October 10, 12, 13, 15, 17, Dunne EC. 
-and Wallach for the appellant. All rights to land in 
Burma must be by grant from the Crown. The 
_Lower Burma Land and Revenue Act, 1876, by s. 6, 


restricts rights against the Government to rights. 


€reated by the grant, and by rule 40, made under 
_s. 18, an applicant for a grant must on his applica- 
tion demark the land applied for. The respondents’ 
rights are therefore restricted to the plots shown by 
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lines drawn upon the plans attached to the grants ; 
these boundaries exclude the rule of accretion ‘even 
if that rule applies in Burma. There is no authority, . 
statutory or judicial, that the general principle of 
accretion forms part of the law of Burma. The 
Bengal Alluvion Regulation, 1824, enacts a rule of 
accretion, but it differs from that applied in England, 
and is based upon custom and usage in that province: 
In Madras a rule of accretion has been applied but 
on the view that the custom and usage was the same 
as in Bengal. In Bombay the rule in a restricted 
form exists by statute: There was no evidence as 
to any custom or usage in Burma. .The.policy there 
has been to grant chars arising in rivers to the 
villagers. If any principle of accretion is applicable 
in Burma, it was. excluded in the present case by 
the terms of the grants, the stated purpose for which. 
they were made, and the circumstances of the case. 


Gavin Simonds K.C., T. F. R. McDonnell and 
Hubert Hull for the respondents. It was admitted 


_ that the grantees took a heritable title; that was 


equivalent to a freehold interest which. would attract’ 
the principle of accretion if’ applicable in Burma. 
That principle is found in almost all civilized 
countries, and is based upon convenience. In 
England it applies. to additions to the foreshore, 
whether of the sea or a river, and whether or not 
the owner of the foreshore owns the land behind 
it; moreover it applies against the Crown. The 
principle has been applied in Madras as “ part of 
the law of all civilyed countries:” Secretary of 
State for India v. Rajah of Vizianagram (1), the 
judgment being affirmed by the Privy Council (2). 


(1) (1916) I.L.R. 40 Mad, 1083, 1099. 
(2) (1921) I.L.R. 45 Mad. 207 ; L.R. 49 L.A. 67. 
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‘That case like the present related to land (lankas) 
which were mostly submerged by the ‘tide. The 
principle was applied by the Board to foreshore in 
Lagos in Aftorney-General of . Southern Nigeria v. 
John Holt & Co. (Liverpool), Lid. (1). The principle 
applies in Burma under s. 13, sub-s. 3 of the Burma 
Laws Act, 1898, as the law on the subject is not 


‘specifically provided for and the principle accords — 


with justice equity and good conscience. Under the 
rule laid down by the Board in Waghela Rajsanji v. 
Shekh Masludin (2) and frequently followed, equity 
and good conscience méans English law so far as 
applicable to local circumstances. In Holt’s case (3) 
an Ordinance to the same effect governed the law 
locally applicable. The principle is not excluded 
by s. 6 of the Burma Land and Revenue Act, 1876, 
because the right to accretions was inherent in the 
grants. The grants described the plots as bounded 
by the river, that must mean at low tide as the 
land was nearly covered at high tide. Having 


regard to that description the lines on the plans 
did not exclude the right to accretions; they merely 


showed roughly the position of the river at low 
water at the time of grant: Scration v. Brown (4), 
Gifford v. Lord Yarborough (5), Attorney-General v. 
M'Carthy (6), Brighton and Hove General Gas Company 
v. Hove Bungalows, Limited (7). The lines on’ the 
water front may have been drawn with a view to 
subsequent enhancement of the revenue in the event 
of accretions. 


(1) [1915] AC. 599. (4) (1825) 4 B. & C. 485; 107 ER. 
(2) (1881) ILL.R. 11 Bom. 551, 56! ; 1140, 

L.R. 14 L.A, 89, 96. (5) (1828) 5 Bing. 163 ; 130 E.R. 1023. 
(3) [1915] A.C. 599, 601. (6) [1911] 2 LR. 260. 


(7) [1924] 1 Ch. 372. 
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Dunne K.C. in reply. The law of accretion is. the 
inconsistent with the system: of land revenue injret 
Burma, It does not more accord-with justice equity! no - 
and good conscience that a grantee should take pr 
accretions than that he should be restricted by his\pur 
grant. - acts 


December 7. The judgment of their Lordships‘4 * 
was delivered by— tha 
Str GEORGE LOWNDES. The question in. this a 
appeal is as to the respondents’ title to certain ;,, . 
partly-submerged lands in the Pegu river, which ig, | 
tidal and !navigable, and the alveus of which ithe. 
admitted to be in the Crown. Lok 
Somewhere about 1892 an island began to form, ;; 
in the bed of the river, and parts of it having,-es 
become from time to time fit for the cultivation;)o 
of dhani palms, which it is. said, grow best below\., 
the high-water mark, were granted. out by the 
Government to different persons for that purpose. { 
In the year 1922 the whole of the island as id It 
then existed was acquired by the respondents. ‘In ‘,.,. 
the subsequent years further accretions occurred ‘at: 4 
the south-east end of the island, and a portion 151 
which had been lost some years before by erosion”, 
reappeared. These lands were taken possession - 0}, 
‘by squatters, one of them apparently having the 5 
permission of the Collector, who claimed both the. 
accretions and the re-formed land for Government’. 
The respondents thereupon instituted a suit against 
‘the appellant in the District Court of Insein, . claim- 
ing a declaration of their rights, possession and__. 
other relief. The squatters were joined as- co-, | 
defendants, but took no part in the proceedings, 
the only contesting defendant ‘being the appellant — 


as representing the Government. oe 
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The trial Judge dismissed the suit, holding that 
\ the Court had no jurisdiction to entertain’ it. He 
‘was also of opinion that the respondents had no 
‘title to. either the accretions or the re-formed land. 
{On appeal to the High Court at~ Rangoon. the 
{question of jurisdiction was decided against - the 


\ appellant, and the correctness of this decision has | 


"tnot been - contested before the Board. 
| The learned Judges of the High Court also differed 
from the trial Judge -as. to the re-formed land, which 
‘\they held to belong to the respondents. This finding 
4also has not been seriously disputed before’ their 
a Lordships. It is, they think, clear that there was no 
abandonment by. the predecessors in title of the 
4 respondents, and’ the ordinary rule would apply under 
A hich the title of the grantees attaches upon the 
| 
{ 


reformation. Tt was suggested that the respondents’ 


conveyance did’.not cover the re-formed land, but 

there is no trace of any such contention having been 
‘Dyaised in the. Burma Courts, where Counsel for the 
} appellant formally ; admitted the respondents’ title to 

all the land the subject of the original grants. 
* Under these’ circumstances their Lordships must 
‘ hold that this point is not open on the present 
{ appeal. j 
4 It was also. contended in the lower Courts that 
| the respondents by their user of the island for purposes 
other than dhani cultivation had forfeited their rights. 
This contention had commended itself to the trial 
Judge, but found no favour with the. High Court, 
and it has been abandoned beforé their Lordships. ° 
The question to which the main argument on the 
appeal has been addressed is as to the accretions. 
The appellant contends that the’ well-fecognized 
doctrine as to gradual accretions owing to the action 
of tidal waters, has no application in ‘Burma, and 
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| alternatively, that it is excluded by the terms of the 


particular grants under which the respondents hold. .. 

On this aspect of the case the two learned Judges 
before whom the appeal came in the High Court, 
differed, Brown J., while not prepared to accept the 
first branch of the appellant’s argument, thought that , 
what was granted in each case was a specific area 
between high and low-water limits, demarcated by 
posts, which were, he thought, clearly intended to be 
a rigid boundary. In his opinion, therefore, no claim 
to additional land by accretion was open to the 
grantees or to persons claiming through them. He 
was confirmed in this view by the fact (upon which 
much reliance has been placed by the appellant) that 
no claim on the ground of accretion had been 
made by the predecessors in title of the respondents, — 
who, when additions to their original grants emerged 
acquiesced in several cases in these being granted 
by Government to other persons. 

Otter J. took the opposite view. He had no 
doubt that the doctrine of accretion. was applicable 
in Burma, and he did not think that it was excluded 
by the terms of the grants, or by the possible 
existence of the posits upon which his learned 
colleague relied. He summed up the position in 
the following words: . : 


“Tf the grants can be described as well defined at any 


‘time, they were not so well defined as to exclude the doctrine. 


If, on the other hand, they were not defined at all (and there 
is no real evidence as to the construction or maintenance of 
the posts) and the boundary on the water fronts was the river 
then the doctrine would apply.” 

The result of this difference of opinion between 
the learned Judges was that the case was referred 
under cl. 34 of the Letters Patent to a third 
Judge, J. R. Das J., who agreed with the opinion 
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of Otter J. The appeal was accordingly« allowed, 
and. a decree passed in the High Court in favour 
of the respondents on their principal claims. 

The judgments of both Brown J. and Otter J- 


contained careful expositions of the case law as to 


accretions and the application of the doctrine in 
India, and their Lordships will have little to add 
on this part of the case. Das J. contented himself 
with a mere adherence to the opinion of Otter J. 

Before discussing the questions which fall to be 
decided by the. Board, their Lordships will make 
a further reference to the facts upon which the 
‘decision must be based. 


_The original grants by Government, made in 
1893, were of land the greater part of which was 
then, at all events, submerged at high tide in the 
miver. The grants were all, apparently, made on 
printed forms divided into columns, one of which 
contained a statement of the area granted, and 

_moiher its boundaries. Each form was accompanied 
Jby a rough plan, on which the plot, the subject 
of ihe grant, was delineated by more or less straight 
mes with small circles at each corner, which are 
fo represent posis. The scale on which the 
‘gre drawn seems to vary in each case. The 
ss set out m the column above referred to 
= shown on the plans do not correspond, 
iz speaking generally with regard to such of the 
grants as are available in the record, the south 
boundary, upon which the greater part of the 
accretions throughout the period since 1893 has 
been formed, appears consistently as the river. The 
only evidence as to the growth of the island is a 
series of 22 survey maps produced from the district 
records, which both parties admittéd to “represent 
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accurately’ the accretions and submergencies from 
time to time.” These plans, which correspond only 
approximately with those referred to above, also 
show the river as the southern boundary of the 
grants. They also undoubtedly suggest that as 
additional lands emerged after 1893, they were 
granted by Government to different persons: without 
regard to any question of accretion. But, apart 
from the plotting on these plans, there is no evidence 


-as to what- happened when the new grants were — 
made, or what were the conditions then prevailing. 


The record also. contains, in the case of some 
of the grants, the application. of the granteé and 
the proceedings in the Revenue Department leading 
up to the grants: These purport to show that the 
applicant in each case had demarcated the plot. for 
which he was applying by wooden boundary posts, 
but there is nothing to indicate that these: were of 
a permanent nature or that they were maintained 
or renewed from time to lime. 

The conclusions which.their Lordsbips draw from 
these facts are that in each case the grant was. of 
land forming part of the foreshore of tidal water, - of 
which the south boundary and, in the material cases 
the east boundary also, was the river. They accept 
the suggestion that the plots were originally marked 
out by posts or stakes, but they are not prepared 


_ to assume that these were of anything but a temporary 


character, 

With regard to the nature of the interest passed 
under the grants, it is now admitted that it was in 
each case such as would support a claim to accretion 
if the doctrine applied, and it is to this question that 
their Lordships must now address themselves under 
the two alternative contentions put foffward by the 
appellant. 
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_ The principle that gradual accretion enures to the 
land which attracts it is one that has been recognized 
from very early times. Thus, Lord Stair, writing in 
1681, says: 


‘ Aprropriation by alluvion is admitted in all nations, for 
thereby the adjection of another’s ground insensibly and imper- 
ceivably, by the running of a river, becomes a part of the 
ground to which it is.adjectecd; because it is uncertain from 
whose ground such small and: imperceivable particles are carried 
by the water, and thereby also the frequent questions that 
would arise betwixt the proprietors upon the opposite banks of 
rivers are prevented; and though the adjection may be per- 
ceivable and considerable in a tract of time it maketh no 
difference if at no particular instant the adjection be consider- 
able; as the motion of the palm of a horologe is insensible at 
any instant, though it be very perceivable when put together 
in less than a-quarter of an hour.” (Stair’s Institutes of the 
Law of Scotland, II, 1, 35.) 


~The basis of the rule has been differently stated 
at different times, but their Lordships think it must 
be regarded as a rule of “general convenience and 
security” [per Lord Shaw in Attorney-General 
of Southern Nigeria v. John Holt & Co..(1)], and as 
necessary for the “mutual adjustment and protection 
of property” [per Lord Abinger in Hull and Selby 
Railway (2)]. 
_ In India the doctrine has been embodied in the 
law of Bengal by Reg. XI of 1825, and of Oudh by 
Act XVIII of 1876, and it is equally well established 
.in Madras, where there is no statutory enactment on 
the subject [per Lord Hobhouse, Sri Balusu Rama- 
laksmamma v. Collector of Godaveri District (3)]... In 
Bombay the right is recognized, but is restricted by 





(1) [1915] A.C. 599, 612, 
{2) (1839) 5 M. & W. 327, 332 ; 151 E.R. 139, 141. 
(3) (1899) LL.R, 22 Mad. 464 ; 469; L.R. 26 IA. 107, 111. 
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the Land Revenue’ Code of 1879, s. 4, to accretions 
not exceeding an acre in extent. 


| 


In these circumstances it would, their ere 


think, be difficult to hold, as the appellant contends, 
that the doctrine is wholly inapplicable to Burma, 
where under Act XIII of 1898 the ultimate test is 
to be “justice, equity and good conscience” [s. 13 


(3)]. There is no direct statutory provision on the’ 


subject, and, so far as their Lordships are informed, 


no authority in the Courts of that country. The 


appellant rests his argument mainly upon s. 6 of the 


Burma Land and Revenue Act, 1876, which is in 


the es terms : 


“§.6. No right of any description shall be deemed to have 
been or shall be acquired by any person over any land tow hich 
this part applies except the following : : 

(a) Rights created by any grant or lease made by or ‘on 

behalf of the British Government ; 


(b) Rights acquired under ss. 27 and 28 of the Indian 


Limitation Act, 1871 ; 


(c) Rights created or originating in any of the modes 


~hereinafter in that behalf specified ; 


(d) Rights legally derived from any right mentioned in 


clauses (a), (b) and (c) of this section.” 


Their Lordships do not think that the words of 
this section can be stretched to exclude rights of 
accretion or alluvion. Apart from the contention that 
such rights would be within cl. (d), upon which 
it is not necessary for them to come to any conclu- 
sion,,they are unable to hold that gradual additions to 
land of a grantee by the action of a river are within 


the prohibition of the section. It is not that their 


Lordships are asked to presume that additional lands 
were granted by the Crown, but only that the Crown 
made grants which might be either added to or 
diminished by the water. The chance was inherent 
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in the grant. The river gives, just as it may take 


away, and if the gift is gradual, little by little, from | 


day to day, or from week to week, the law for the 
reasons explained above deems what is added to have 
been part of what was granted: in the words of 
Baron Alderson (Hull and Selby Railway's case supra), 
“that which cannot be perceived in its progress is 
taken to be as if it never had existed at all.” It 
would, in their: Lordships’ opinion, require much 
more precise words than those appearing in the 
section above quoted to exclude the application of a 
doctrine so well established and founded upon such 
‘broad considerations. 

Their Lordships now turn to the second branch 
‘of the appellant's argument, upon which the learned 
Jedges of the High Court differed. They have 
already indicated that in their view little reliance can 
“be placed upon the original staking out of the plots 
as indicating rigid and discernible boundary lines, 


but they will assume in the appellant’s favour, for . 


the purpose of this part of the. ‘argument, that the 
grant in each case was what has sometimes been 
called a “ bounding grant,” that is, one confined by 
specific boundaries represented by the lines drawn 
on the attached plans. On this assumption the 
question is whether the existence of such boundaries 
is sufficient of itself, as the appellant contends, to 
exclude the doctrine of accretion. 

Reference has been made to the dictum of James 
L.J. in Lopez v. Muddun Mohun Thakoor (1) that 
it had not been judicially determined to what extent 

the rule as to accretions would be carried in ‘this 

country “if there were existing certain means of 

identifying the original bounds of the property by 

landmarks, by maps... or other means of that 
(4) (1870) 13 Moo, 1.A. 467, 474. 
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kind,” and to a similar doubt sypeected by Lindley 
LJ. in Hindson v. Ashby (1). But these dicta can 
hardly be regarded as authorities. in the appellant’s 
favour, Reliance is also placed upon the opinion 
expressed by Lord Chelmsford in Attorney-General 
v. Chambers (2), but this again is little more than, 
obiter dictum, as the case was remitted for the trial 
of further issues and does not appear to have come * 
up again for decision. 

The question was, however, considered at length 
by Palles C.B. in Attorney-General. v. M‘Carthy 
(3), who held that it was concluded by the well- 
known decision in Rex v. Lord Yarborough (4), 
which, as he points out, was affirmed by the House - 
of bonds, Gifford v. Lord Yarborough (5). In that 
case there was the clearest possible boundary to the 
land for which the accretion was claimed in the 
existence of a sea wall, and yet the doctrine was 
held to be applicable. The headnote to the report 
of the Irish case, which expresses concisely the 
conclusion there come to, is as follows : 

“The decision of the House of Lords in Gifford ve 
Yarborough conclusively determines that where land is added to 
the seashore by the gradual and imperceptible action of natural 
causes, the owner of the lands adjoining the accretions acquires in 
them a good title against the Crown, notwithstanding the existence 
of marks or bounds or other evidence by which the former, or a 
former, line of ordinary high water can be ascertained. 

The real question in every such case of accretion is whether 
during the process of accr etion the: Ene cf the accretion can 
be ascertained.” 


The question was again considered by Romer J. . 
in Brighton and Hove General Gas Company v. Hove 


~ (1) [1896] 2 Ch. 1, 13. _ (3) [1911] 2 LR. 260.. 
{2) (1859) 4 D.G, & J. 55, 171 ; (4) (1824) 3 B, & C,91; 107 E.R, 668. 
45 E.R. 22, 27, : 


{5) (1828 5 Bing, 163 ; 130 E.R. 1063. 
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Bungalows, Limited (1), where a similar conclusion | 


was reached. 

In their Lordships’ opinion these cases were 
rightly decided, and they think that the general 
principle of accretion applies even where the former 
boundaries of the land on the water front were 
‘known or capable of ascertainment. On the assump- 
tion, therefore, that this was the position by reference 
to the plans in evidence in the present case, they 
are unable to hold that this excludes the application 
of the doctrine. 

It only remains to deal with the suggestion of 
estoppel based on the fact that some of the earlier 
grantees acquiesced in fresh grants being made by 
the Government of lands which they might, on the 
basis of this judgment, have claimed for themselves 
as accretions. Their Lordships fail to understand 
how any case of estoppel can be sustained against 
the respondents. Nothing is known as to the 
circumstances under which these fresh grants were 
made. The grantees may not have desired the 
additional lands: they may even have regarded a 
new holder, Settled between them and the chances 
of the river, as an additional security to their own 
holdings: they may have been, and probably were, 
altogether ignorant of their rights, or unwilling to 
spend money in litigating with Government if they 
did know of them. But in any case the accretions 
were totally different from those now claimed by 
the respondents, and the non-claimer by them 
cannot, in their Lordships’ opinion, have any adverse 
effect upon the rights now claimed by the respondents. 

-For the reasons given |their Lordships think 
that the decree passed by the High%Court, against 





(1) [1924] 1 Ch. 372. 
11 
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which this appeal has been brought, was right, that: 


_the appeal fails, and that it should be dismissed’ 


with costs, and they will humbly advise His. sie esd 
accordingly. 


Solicitor for appellant: Solicitor, India Office. 


Solicitors for respondents: Stoneham & Sons. 


‘APPELLATE CIVIL. 


Before Sir Arthur Page, Kt., Chief Justice, and Mr. Justice Ser. 


A‘{M.M. MURUGAPPA CHETTYAR 
. en he: 
N.C. GALLIARA anp OTHERS.* 


Insolvency—Amendment of petition for adjudication—Fermal  defects— 
Alteration of the substance of aci of insolvency—Adjudication—Strict 
contpliance wtih terms of the Act-—Departure from dwelling house— 
Essential ingredient—Dissolution of partnership—Agent's act of insol- 
vency—Notice of suspension of payment—Provincial Insolvency Act 
(V of 1920), ss. 13 (2) (a), 6 (g)—Partnership Act (IX of 1932), ss. 34, 41. 


Where the amendment of an insolvency petition that is sought is one that does 
not affect the substance- of the petition, but merely will have the effect of 
bringing the petition into conformity with the rules of practice, or of remedy- 
ing aformal defect, the Court in its discretion may properly grant leave for 
the amendment to be made even if the amended petition would necessarily be 
re-presented more than three months after the alleged act of -insolvency, 
provided that no hardship would thereby be worked to the respondents, 

Charan Das v. Amir Khan, LL.R. 48 Cal, 110; Ex parte Dearle, 
14 Q.B.D 184— referred to. 

But where the amendment is one-that goes to. the’ root of tHe: petition 
and alters the substance of the act of insolvency alleged the Court ought 
not to permit the amendment to be made, at any rate if-:the effect. of 
so doing would be that the amended petition would be. re-presented more 
than three months after the date of the act of insolvency alleged. 

———— 
* Civil Misc, Appeal No: 155 of 1933 from the’order of ‘the’ Disirict ‘Court’ 
of Mandalay in Insolvency Case No. 9 of 1933. 
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. dn re Maugham, 21 Q.B.D, 21; In re Maund, (18951 1 Q.B, 195; 
“Weldon v. Neal, 19 Q.B.D. 394—referred to, ~ é 

A creditor who presents a petition in insolvency must Pacis strictly with - 
‘the terms of the Insolvency Act. The fact of the debtor having departed 
from his dwelling house or place of business in itself connotes nothing. 
‘The essential ingredient of the act of insolvency is that the act was com- 
“mitted by the debtor with intent to defeat or delay his creditors. The 
:omission of such an allegation is not a mere formal defect. 

Abu Haji Suleiman v. Haji Jan Mahomed, 8 Bom. L.R. 648; Ex parte 
Coates, 5 Ch. Div. 979—referred to. 

Where all the partners of a firm but one have been adjudicated insol- 
«vent the firm is dissolved, and an agent of the firm ceases to be the agent 
‘of the firm and has no authority after the date of adjudication to commit 
vany act of insolvency as agent of the partners. 

Abdul Sattar vy. V.E.A.R.M. Firm, LL.R. 10 Ran. 215; Ew Fake Blain, 
‘12 Ch.D. 522; Cooke v. Vogeler Company, (1901) A.C. 102; Friend v. Young, 
(1897) 2 Ch. 421 ; Kastur Chand vy, Dhanpat Singh, 1.L.R. 23 Cal. 26; Muthu v. 
Nagindas, 28 Bom, L.R. 680; Salton v. New Beeston Cycle Company, 

(1900) 1 Ch. 43—referred to. : 

A debtor does not commit an act of insolvency merely by suspending 
apayment of his debts, A debtor commits an act of insolvency “only when 
he gives notice to any of his creditors that he has suspended or is 
about to suspend payment of his debts due to his creditors generally, In 
alleging such notice, the time, place and particulars of the notice should 
-be accurately specified. 

N.S.M.M. Chettyar Firm v. Moodaliar, LL.R. 11 Ran. 96--referred to, 


Clark (with him Aiyangar) for the appellant. A 
petition to adjudicate the appellant insolvent was 
‘presented to the District Court, Mandalay, on the 
ground that the appellant had registered himself as 
‘a partner in the Chettyar Firm of S.A.R.M., 
-Mandalay,. and not having had the entry cancelled 
‘must be held to have been partner in 1933 when the 
_ act of insolvency in question was alleged to have 
“been committed by the agent of the firm. The 
‘appellant had never taken any active part in the 
caffairs of the firm, and had retired in 1928. More- 
over, the S.A.R.M. firm was adjudicated insolvent in 
Rangoon in April 1933, and the Official Assignee, 
Rangoon, had already taken possession of its assets 
in Mandalay. The agent in Mandalay no longer had 
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(even if he ever had) any authority to commit an act 
of insolvency on behalf of his principals. Under s. 41 
of; the Partnership Act the adjudication in Rangoon 
had the effect of dissolving the partnership, and 
putting an end to the agent’s authority ; see also s. 34 
of the Partnership Act and s. 201 of the Contract Act. 

Insolvency affects the status of a person, and 
every act of insolvency must be the personal act or 
default of the person who is to be made a_ bank- 
rupt. Where an agent is alleged to have committed 
an act of insolvency it must be shown that he had 
authority to do so, and that his principal was. 
cognizant of it. He can have no such authority 
when his agency is terminated. 

See Ex parte Blain. In re Sawers (1); Cooke v. 
Charles A. Vogeler Company (2) ; Ex parte Crispin. In re 
Crispin (3); Kastur Chand v. Dhanpat Singh (4) ; Abdul 
Sattar v. V.E.A.R.M. Chettyar Firm (5); Salion y. 
New Beeston Cycle Company (6) ; Tasker v. Shepherd (7) ; 
Friend v. Young (8). Phillips v. Alhambra Palace 
Company (9) is distinguishable. 

The petition on the face of it does not disclose 
any available act of insolvency. The words “ with 


‘intent to defeat or delay his creditors’ in cl. (d) of 


s. 6 of the Provincial Insolvency Act are not mere 
words of form, but of substance. The petition in 


‘the present case does not contain those words; and 


the acts of insolvency alleged are -inconsistent with 
one another. Moreover, the date of the commission 
of the act of insolvency is not given. Such defects 


go to the root of the matter, and the petition ought 





(1) 12 Ch.D. 522. (5) LL.R. 10 Ran, 215. 
(2) (1901) A.C, 102, : (6) (1900) 1 Ch. 43. 

(3) 8 Ch. App. 374. - (7) 158 E.R, 237, 

(4) LL.R. 23 Cal. 26. (8) (1897) 2 Ch, 421. 


(9) (1901) 1 Q.B, 59. 
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to have been dismissed by the lower Court. Vague 
petitions in insolvency will not be tolerated by the 
Courts. The Courts scrutinise with meticulous care 
petitions in insolvency, and if fundamentally defective 
will normally dismiss them. 

Ex parte Coates. In re Skelton (1); Abu Haji 
v. Haji Jan Mahomed (2); Muthu v. Nagindas (3) ; 
M.S.M.M. Chettyar Firm v. P. Moodaliar (4); 
Narain Das v. Chimman Lal (5). 

No amendment to the petition ought to be allowed 
.atsthis stage. Courts may allow grammatical varia- 
tions or other alterations as to form, but where such 
amendments virtually have the effect of creating new 
acts of insolvency an application for amendment 
ought not to be granted. 


McDonnell (with him Hormasji and Tamibi) for 
the respondents. No objections as to form were 
taken in the lower Court. If the appellants had 
asked for particulars they would certainly have been 
furnished. ape 

To allow or not to allow an amendment to a 
petition (or a plaint which stands on the same footing) 
is in the discretion of the Court. Clumsy blunders 
in the drafting of a petition and errcrs of a @similar 
nature will always be allowed to be rectified by the 
Courts, unless the respondent is unduly prejudiced, 
It may be that the Courts will not allow an amend- 
ment after an order of adjudication has been passed, 
but that is not the case here. See Re Fiddian, 
_Squire & Co. (6), which distinguishes Ex parte 
Coates. In re Skelton (ante); also Charan Das v. 


(1) (1877) 5 Ch.D. 979. (4) LL.R. 11 Ran, 96, 
(2) 8 Bom, L.R, 648, (5) LL.R. 49 All, 321. 
{3) 28 Bom L R. 680. i6} 66 L.T. 203. 
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Amir Khan (1) ; Satchidananda Dutt v. Nritya Nath © 
Mitter (2); Sevugan Chetty v. Krishna Aiyangar 
(3); Kisandas Rupchand \. Rachappa (4). Ex 
parte Dearle. In re Hastings (5) presents a parallel 
to the case under appeal, and an amendment can 
always be allowed, if circumstances permit, the 
respondent being compensated by costs. 

Moreover, the present appeal is premature ; the 
District Judge has not: yet gone into the question 


whether the debtor has committed an act of 
insolvency; nor have any issues been framed. 


S. 75 of the Provincial Act -no doubt gives a. 


-wide power of appeal, but the Court in granting 


leave to .appeal should see that a case is not eae 
piece-meal. 


_ Clark (in reply). Even if the Court is inclined 
to grant the application for amendment noamendment 
should be allowed where the application is made 
more than three months after the commission of the 
act of bankruptcy. Inve Maund. Ex parte Maund. 


(6); In re Maugham. Ex parte Maugham (7). 


PacE, C.J.—This is an appeal from an order of 
the} District Court of Mandalay, in which it was held 


‘inter alia that the allegations in an insolvency 
‘petition against the appellant and others disclosed 
available acts of insolvency. On the 26th of October 
1933 a creditors’ petition was filed in. Mandalaye for 
‘the adjudication of four persons of whom the 
-present appellant was one. It was alleged in the 
petition that the respondents other than the appel- 
‘Jant had already been adjudicated insolvent in Rangoon 


(1) LL.R. 48 Cal. 110. 44) LL.R, 33 Bom, 644, 
(2) LL.R, $0 Cal, 878, 891, (5) 14 Q.B.D, 184. - 


(3) LL.R. 36 Mad. 378, (6) (1895}1 Q.B. 194, 
(7) (1838) 21 Q.B.D. 21. : 
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as the partners of the -S.A.R.M. Chettyar Firm. 
‘It was further alleged that these three persons and 
the appellant were the partners of the S.A.R.M. 
Chettyar Firm of Mandalay, and that the debtor firm 


was not the same firm as the S.A.R.M. Chettyar Firm’ 


which had. been adjudicated insolvent in Rangoon. 

On the 30th October 1933 a petition was 
presented on behalf of the appellant in which he 
prayed that the application should be dismissed. On 
the 13th of November, therefore, before proceeding 
to hear the petition’ under s, 24 of the Provincial 


Insolvency Act the learned District Judge tried the 


following preliminary issue, 


debtors. ” 


On the 15th of November the learned District. 


Judge passed the order under appeal, in which he 
_ held inter alia that _ 


“for the reasons which I have given I am not prepared to hold 
on the allegations as made in the petition of the petitioning- 
creditors that there is no available act of insolvency disclosed 
against the 4th respondent-debtor.”’ 


‘It is plain from the terms of the order that this 
preliminary issue was ‘treated as having been raised 
by way of demurrer, the question being whether, 
assuming the allegations i in the petition to be true, the 
petition disclosed an available act of insolvency against 
the respondents. Noone, I think, who examines the 
form of the petition ought to have any doubt that the 
petition as framed does not disclose an available or any 
act of insolvency. against the alleged debtors. Indeed, 
the learned advocate for the respondents atthe outset. 
of his argument. frankly and properly stated that he 


did not propose. to. argue that the petition as it 


stood could be sustained in law, and the . learned 


whether the petition discloses acts of insolvency against the 
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advocate added that if an objection had been taken 
to the form of the petition before the learned District 
Judge the proper course for the learned District 
Judge to have taken would have been to reject 
the petition as not disclosing an available act of 
insolvency. It is obvious, in my opinion, that the 
petition asit stands is irregular, and that the acts 
of insulvency alleged are not such as are capable of 
founding a petition of insolvency against the alleged 
debtors. The learned advocate for the respondents, 
however,—no doubt appreciating the difficulty in 
which his. clients were placed—has applied that an 
order should be passed .giving the respondents 
leave to amend the petition so that it should 
disclose available acts of insolvency’ against. the 
appellant. There is no room for doubt, I think, 
that the Court has jurisdiction to allow such an 
amendment, but it depends upon the circumstances 
in each case whether the application for amendment 
ought to be granted. When the amendment that is 
sought is one that does not affect the substance of 
the petitiori, but merely will have the. effect of bring- 
ing the petition into comformity with the rules of 
practice, or of remedying a formal defect, the Court 
in its discretion might properly grant leave for the 
amendment to be made even if the amerided petition 
would necessarily be re-presented more than three 
months after the alleged act of insolvency, provided 
that no hardship would thereby be worked to the 
respondents. That is the ratio decidendi of such 
cases as Ex parte Dearle. In re Hastings (1) [see 
also Charan Das v. Amir Khan (2)]. But where 
the amendment is one that goes to the root of the 
petition and alters the substance of the act of 





(1) L.R. 14 Q.B.D, 184. (2) (1920) LL.R. 48 Cal, 110. 
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insolvency alleged, in my opinion, the Court ought not 
to permit the amendment to be made if the effect of so 
doing would be that the amended petition would be 
re-presented more than three months. after the date 
of the act of insolvency alleged. [In re Maund. 
Ex parte Maund (1); In re Maugham. Ex parte 
*Maugham (2).] 

' Now, what is the amendment which it is . souglit 
to make in the present case? The alleged acts of 
insolvency are set out in paragraph 2 of the petition 
as follows : 


“(2) that-the respondent-debtors ordinarily carry on business 
under the name of S.A.R.M. at .Mandalay through their agent 
Vellaiappah Chettyar and committed the following acts of 
insolvency within three months of the date of this petition : 

- fa) that on or about the 1st of September 1933 the 

_ respondents in the person of their agent Vellaiappah Chettyar 

- departed from their usual place of business or otherwise 

absented themselves so as to deprive their creditors the means 
of communicating payments of the debts; 

(b) that the respondents suspended payments of the debts 
a day or two previous to 4th September 1933 and informed 
creditors including petitioners that they are unable to pay the 
amount due and gave notice that they have suspended 
payments ; , 

(c) that the respondenis in the person of their agent 
referred to above offered to make composition with their 
creditors owing to their inability to pay the amount due to 

’ the creditors.” 


It is not contended that in any event (c) can be 


relied upon as an act of insolvency, and the only 
acts of insolvency with which the Court is now con- 


cerned are (a) and (b). I will take (a) first. The 


language in which (a) is couched does not appear to: 
me to convey any intelligible meaning, and I am of 
opinion that the allegations therein are altogether too 





(1) aes 1Q.B. 195. (2) LAR, (1888) 21 Q.B.D. 21, 
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vague and ambiguous to form the basis of a petition 
in insolvency. In Ex parte Coates. In re Skelton (1) 
Bacon C.J]. observed : 


“It is the very gist and essence of the Bankruptcy Act 
that creditors who claim the benefit of these severe and almost: 
criminal provisions of the law cannot have that benefit unless 
they strictly comply with the terms of the Act. The fact of? 
the debtor having departed from his dwelling-house in itself 
announces nothing. He may have gone to bury his wife or his 
mother, or to a meet of foxhounds. ‘But that which the law 
holds, and rightly holds, to be the important fact is, that he 
has departed * with intent to defeat or delay his creditors’ !. If 
he does it with that intent it is an act of bankruptcy. That facé: 
the creditor’s petition in this case, through. some unskilfulness 
on the part of the person drawing it, has not alleged. The 
creditor has neglected to conform to the law, and to present a 
petition in the terms required by the law so as to entitle him-— 


self to the relief for which he asks. That is plainly irregular.” 


It is manifest that the terms of (a) do not con- 
form to the requirements of the Provincial Insolvency 
Act [see s. 13 (2) (a@)], and in my opinion such 
ill-defined and cryptic allegations cannot be made the 
basis of an insolvency petition. Moreover in (a) there is: 
no allegation that the act complained of was committed . 
with intent to defeat or delay the creditors of the* 
alleged debtors. In my opinion such an omission 
cannot be regarded merely as a formal defect, but 
must be treated as a failure to allege an essential 
ingredient of the act of insolvency. See Ex parte 
Coates (1) ; Abu Hajee Suleiman v. Haji Jan. 
Mahomed (2). In Re Fiddian, Squire & Co. (3) no 
doubt, an amendment to remedy such an omission . 
was allowed on terms, but it would appear that in. 
Re Fiddian (3) the petition as amended could have 
been re-presented within three months after. the date 





(1) 5 Ch. Div.979, ~ (2) 8 Bom. L-R. 648. 
* (3) 66 L.T. 203. 
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of the alleged acts of: insolvency, and Iam of opinion 1933 _| 
that an application for leave to make such an - Scena 
amendment more than three months after the date cuerryar 
of the alleged act of insolvency ought not to be yo 
granted. [In re Maund. Ex parte Maund (1).] GALLIARA. 
It was further contended, and for the purpose of Paez, C.J. 

‘the present demurrer in my opinion rightly con- 
tended, having regard to ss. 34 and 41 of the 
Partnership Act (IX of 1932) and the allegation in 
paragraph (3) of the petition that all the partners in the 
alleged debtor firm other than the appellant had 
been adjudigated insolvent before the date of the 
alleged act of insolvency (a), that Vellaiappah Chettyar 
had ceased to be the agent of the respondents. and 
had no authority to commit the alleged or any act 
of insolvency as agent of the partners in the firm of 
S.A.R.M. Chettyar Firm of Mandalay or any of them 
on the date upon which it was alleged that the act 
of insolvency (a) was committed. [Kastur Chand v. 
Dhanpat Singh (2);. Muthu v. Nagindas (3); Ex 
parte Blain (4); Weldon v. Neal (5); Friend v. 
Young (6) ; Salton v. New Beeston CycleCompany (7) ; 
Cooke v. Charles A. Vogeler Company (8); Abdul 
Sattar v. V.E.A.R.M. Chettyar Firm (9).] 

' As regards (b) similar difficulties arise, because 
I am unable from the terms of (b) to understand what 
the-;draftsman intended to convey by the language 
that he used. It is consistent with the language 
found in (b) that some creditors were informed by 
the respondents that they had suspended payment of 
the debts due to the creditors to whom the notice 
of suspension was given. It is certainly not clear 


(1) (1895) 1 Q.B. 195. (5) 19 Q.B.D. 394. 
(2) (1895) LL.R. 23 Cal, 26, (6) (1897) 2 Ch, 421, 
(3) 28 Bom. L.R, 680. (7) (1900) 1 Ch, 43, 
(4) (1879) 12 Ch.D. 522, (8) (4901) A.C. 102, 


(9) (1932) LL.R. 10 Ran, 215. 
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from the terms of (b) that the yespontients ea given 
due notice to any of their creditors that they had 
suspended payment of their debts generally. It is: 
necessary to lay down once more that a-debtor does: 
not commit an act of insolvency merely ‘by suspend- 
ing payment of his debts, and that under s. 6 (g) of, 
lee Act a debtor commits an act of insolvency only’ 
‘if he gives notice to any of his creditors that he 
had suspended, or that he is about to suspend, pay- 
ment of his debts’ due to his creditors generally.. 
In M.S.M.M. Cheityar Firm v. P.. Mosdaliar » s(1) 
I thad ‘occasion to point out that “ti 
“the proof of the commission of an act of -insolvency must 
be strict and precise, and where it is alleged that a debtor 


has given notice that he has suspended or is about to ‘suspend. 
payment of his debts, the time, place and particulars of the 


‘ notice should be accurately specified.” - 


[See also s. 13 (2) (a) of the: Act; Narain Das Ve. 
Chimman Lal (2); In re Reis (3); In, re A 
Debtor (4).| For these reasons, in my opinion, -even. 
if the terms of (b) could be regarded as conveying any 
intelligible meaning, the allegations therein are too 
vague and uncertain to form the basis of a petition. 
in ‘insolvency. 

Now, in these Sioumatness the respondents to: 
the present appeal apply for leave to amend their petition 
in respect of the alleged acts of insolvency (a) and. 
(b). The effect of granting the application would. 
be that the amended petition must necessarily be 
re-presented more than three months after the date 
of the alleged acts of insolvency, and that. the amend-. 
ments that must be made in order ‘that the petition: 
should disclose an act of insolvency will not merely 
correct some accidental blunder or slip in the form of 


(1) (1933) I.L.R, 41-Ran, 96. -(3f, (1904) 2 Q.B.:769, 
(2) (1926) I.L.R. 49 All, 321, (4) (1929) 1 Ch. 362, © 
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‘the petition, but will involve such a substantial recasting 1933 
of paragraph 2 as will amount to a reconstruction of oo 
the petition. In my opinion the proper order for the cuerryar 
Court to pass is that the appeal be allowed, the yo 
order complained ‘of set aside, and the petition Gatuara. 


dismissed with costs, ten gold mohurs in each Court. Pacz, CJ. 


SEN, J—I agree. 


APPELLATE CIVIL. 


’ Before Sir Arthur Page, Kt., Chief Justice, and Mr, Justice Sen. 


MAUNG ZAW 1933 
uv Dec. 14. 


MAUNG HLA DIN.* 


Guardianship of child-sMother at birth of child separated from father—Child 
ving with mother bith’ consent of father—Mother’s death—Right of father 
to custody of child —Guardians and Wards Act (VIII of 1890), s. 25. — 

The mother of a child was separated from the father (the respondent) at the 
time when the child was born. The father had consented to the mother retain- 
ing possession of the child during its infancy, and the child lived with its 
mother, who since the birth of the child had been living with the appellant as 
his wife. The mother died and the natural father applied for the custody. of 
the child, 

Held, that, although at the time of the child’s birth the mother was not 
living with the father, for the purposes of s, 25 of the Guardians and Wards 
Act the child must be deemed to have been at that time in the custody of the 
father, and in the circumstances of the case he was entitled to apply for and 
obtain the custody of his child, 

Abdul Aziz Khan v. Nanhe Khan, LL.R. 49 All. 332 ; Mohideen v. Mahomed 
Ibrahim, LL.R, 39 Mad, 608—referred to, 

Achratlal v, Chimanlal, LL.R, 40 Bom, 600—dissented from, 


Sanyal for the appellant. 


Basu for the respondent. 





* Civil Misg. Appeal No. 5 of 1933 (Mandalay) from the order of the District 
Court of Mandalay in Civil Misc, Case No, 124 of £932, 
i a oor : 
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Pace, C.J.—This appeal must be dismissed. 

The question is whether a -natural father is 
entitled in ‘the circumstances to the custody of his 
child. Primd facie he is.. The child is about 3} 
years old, and during the life-time of his mother 
the child used to live with his mother, and there. 
can be no doubt that the father consented to the 
mother retaining possession of the child during its, 
infancy. The mother was separated from the father | 
at the time when the child was born, and after- 
wards lived with the appellant .as his wife. The 
mother is now dead, and the natural father applies 
that theZchild shall be handed over to him. Neither 
the appellant nor the respondent appears to be 
endowed with a gentle disposition; but from the 
evidence of one of the witnesses who was called 
for the appellant it would seem that the respondent, 
who is the father of the child, is a man of good 
character. In:my opinion there are no circumstances 
disclosed in the evidence which would justify the 
Court in giving the custody of the child to the 
appellant rather than to the respondent. 

Tt was contended, however, that the application 
did not lie inasmuch as at the time when the child 
was born the mother was not living with the father; 
but for the reasons which I have stated I think 
that. for the purposes of s. 25 of the Guardians 
and Wards Act the child must be deemed to have 
been at that time in the custody of the father 
[Mohideen Ibrahiin Nachi v. L. Mahomed Ibrahim | 


Sahib (1); Abdul Aziz Khan v. Nanhe Khan (2), 


If, and so far as, the decision of the Bombay 
High Court in Achratlal Jekisandas v. Chimanlal 
Parbhudas (3) is an authority for the proposition 


~ (1f (1915) LL.R. 39 Mad. 608. : (2) (1926) LL.R. 49 All. 332, 
(3) (1916) IL.L.R. 40 Bom. 609, 
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that in circumstances such as those obtaining in 
the present case the application by the natural father MAUNG 7 ZAW 
would not lie with all respect I should not agree maune Hua 
with it. In my opinion the decision of the learned a 
Additional District Judge was correct, and should EAGE, SI 
be affirmed. 

* The appeal is dismissed with costs, three gold 

smohurs, 


1933 


SEN, J.—I agree. 
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APPELLATE CIVIL. 


Before Sir Arthur Page, Kt., Chief Justice, and Mr. Justice Sen, 


DAWSONS BANK, LTD. 
v. , 
JAPAN COTTON TRADING COMPANY, 
LIMITED.* 


Appeal to His Majesty in Council—Value at the date of suit—Value of sub-- 
Jject-matter in dispute on appeal—Defendant's application for leave to 
appeul—Interest up to date of decree of High Court—Plaintiff's appli-- 
cation—Civil Procedure Code (Act V of 1908), s. 110. 

For the purpose of appeal to His Majesty in Council in accordance with the- 
provisions of s, 110 of the Civil Procedure Code the amount or value of the- 
subject-matter of the suit at the date of its institution in the Court of first: 
instance must be ten thousand rupees or upwards. 

Gudivada v. Mahalakshmamma, ILL.R. 53.Mad. 167—/followed, 

Further, the amount or value of the subject-matter in dispute on appeal ‘to- 
His Majesty in Council must likewise be ten thousand rupees or upwards... 
This means that if the defendant is seeking to appeal from the whole decree- 
the amount or value including interest awarded against him up to and at the- 
date of the High Court decree under appeal must be ten thousand rupees or 
upwards. 

Gooroopersad v. Juggutchunder, 8 M.I.A. 166—followed. 

Different considerations may arise where the applicant seeking leave to 
appeal is thé plaintiff in the suit: , 

"R.A. V. Naidu vy. R.V. KB. Naidu, LL.R. 56 Mad, 886; Ran: Kumar v.. 

Muhammad VYakub, LL.R. 42 All, 445—referred to, 

The applicant was impleaded as a defendant to a suitin which the amount: 
claimed exceeded Rs. 10,000. The trial Court dismissed the suit as against the- 


applicant but on appeal to the High Court a decree was passed, inter alia,. 


against the applicant for Rs. 9,182-6-3 with interest at 9 per cent per annum on 
the whole amount claimed from the date of the institution of the suit up till the 
date when the sum of Rs. 5,700 odd was paid into Court by the applicant, and: 
thereafter interest at 9 per cent per annum on the balance after deducting from- 
the amount claimed the sum that had been paid into Court. The interest so» 
awarded and the sum of Rs. 9,182-6-3 amounted in the aggregate to a sum. 
exceeding Rs. 10,000 at the date of the decree of the High Court. 


Held, that the case fulfilled the conditions of s. 110 of the Civil Procedure: . 
Code, and that the applicant was entitled to a certificate granting leave to- 


appeal to His Majesty in Council, 

se a ee 
* Civil Misc. Application No. 86 of 1933 arising out of Civil First - Appeal: 

No. 2 of 1933 of this Court. ; 


VoL. XII] | RANGOON SERIES. 


On the 25th June 1930 the plaintiffs (respondents) 
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1933 


filed a suit in the District Court of Pyapén{‘to Dawsons 


recover Rs. 14,905-7-0 against S and the Bank 
(applicant), The claim against S was for the value 
of rice, gunnies etc. sold and delivered by S-.to 
them, and as against the Bank for conversion ;of 
tthe said goods. S did not appear, but the Bank 
contested the claim, and claimed a lien on;.the 
rice for all moneys due from S to the Bank. It 
sold the rice and on the 22nd June 1931 paid 
into Court Rs. 5,723-0-9 being the surplus proceeds 
after the satisfaction of its lien. On the 6th October 
1932 the Court passed an ev parfe decree in favour 
of the plaintiff against the first defendant only for 
Rs. 8,913-6-3 (i.e. Rs. 14,636-7-0 less Rs. 5,723-0-9) and 


-costs and interest at 6 per cent per annum till realization, © 


nd dismissed the suit against the Bank. On appeal 
to the High Court a decree was passed against the 
Bank on the 21st August 1933 for Rs. 9,182-6-3 


Bank, LTD 
v, 
JAPAN 
CoTTon 
TRADING 
CoMPANY, 
LIMITED. 


{i.e. Rs. 14,905-7-0 less Rs. 5,723-0-9) together with - 


interest at 9 per cent per annum on the whole 
amount Claimed (Rs. 14,905-7-0) from the date of 
‘the institution of the suit up till the date of deposit 
of Rs. 5,723-0-9 in Court, and thereafter interest 
at 9 per cent per annum on the balance (Rs. 9,182-6-3) 
- till realization. The decree against S was confirmed. 
The said sum of Rs. 9,182-6-3 and the -interest 
awarded exceeded Rs. 10,000 at the date of the 
decree of the High Court. 


Lambert for the applicant. The value of the 
subject-matter in dispute was over Rs. 10,000 at the 
date of the institution of the suit, and was still over 
-Rs. 10,000 at the date of the application for leave to 
appeal to His Majesty in Council, if the interest 
awarded by the Court is taken into consideration, in 
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——— 


Dawsons paid towards the decree. 

Bank, Lrp. 

Japan Anklesaria for the respondents. It is not disputed 

Ternme that the value of the subject-matter of the suit was: 

Gourany, over Rs. 10,000 at the date of its institution, but for. 
the purpose of s, 110 of the Civil Procedure Code 
it must also be over Rs. 10,000 at the date of the’ 
appeal to His Majesty in Council. In order to decide: 
whether it exceeds that amount interest awarded. 
subsequent to the date of the trial Court's, decree 
cannot be taken ‘into account. The granting of | 
interest is discretionary, and the applicant ‘cannot add 
such interest to the decretal amount as of right in - 
order to show that the appeal is competent [see Ram 
Kumar v. Muhammad Yakub (1); Mukhlal Singh v. 
Kishuni Singh (2); Gudivada v. Maddi (3)]. The 
decision in V.S.T. Thamsundaseen v. S.M.A.R.R.M. 
Chetty Firm (4) is no longer good law. 


1933 spite of the fact that a sum of Rs. 5,723 has been 


PaGE, C.J.—This is an application for a certificate 
granting leave to appeal to His Majesty in Council. 

The applicant was impleaded. as a defendant to a 
suit in which the amount claimed exceeded Rs. 10,000. 
For the purpose of ascertaining the amount or value 
of the subject-matter of the suit in the Court of first 

_ instance it is necessary to ascertain the amount or 
value of the subject-matter of the suit at the date of 
the institution of the suit [Gudivada Manganna v. 
Maddi Mahalakshmamma (3) and, Mukhlal Singh V. 
Kishuni Singh (2). 

The question in dispute is whether the socint 
or value of the subject-matter in dispute on appeal . 
to His Majesty in Council is Rs. 10,000 or a dee 


(1) 1. LR. 42 All. 445. (3) (1929) LL.R. 53 Mad. 167. 
(2) (1930) LL.R. 10 Pat. 86. (4) LL.R. 3 Ran. 405, 
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In the Court of first instance the suit against the 


applicant was dismissed; but on appeal a decree - 


was passed inter alia against the applicant for 
Rs. 9,182-6-3 ‘with interest thereon at 9 per cent 
per annum.” An application has been made to 


Cunliffe J. sitting alone in the absence of Baguley J. 


.—these two learned Judges forming the appellate 
Bench. which tried the present -appeal—for an 
order determining the’ meaning of the words in the 
- decree “with interest thereon at 9 per cent per 
annum”, and the learned Judge has held that those 
‘wosds mean interest at 9 per cent per annum on 
‘the whole amount claimed from the date of the 
-institution of the suit up till the date when the 
- sum of Rs, 5,723-0-0 was paid into Court on the 
22nd June 1931, and thereafter interest at 9-per cent 


per annum on the balance after deducting from the - 


amount. decreed the. sum that had been paid into 
Court. In those circumstances the amount or value 
of the subject-matter of the decree of the appellate 
Court from which an appeal is sought to His Majesty 
in Council by common consent is over Rs, 10,000. 

_ This’ is a defendant's appeal, and we are not 
conéerned with the different considerations that 
might arise in a case where the applicant for leave 
to appeal to His Majesty in Council is the plaintiff 
in the suit [Ram Kumar v. Muhammad Yakub and 
another (1) ; and R. A. Venkatathirisami Naidu and 
three. others v. R. V. Kasthuriranga Appaswami 
Naidu -(2)]. The defendant in the present case is 
seeking’ to appeal from the whole decree, and “ where 
the appeal is from the whole decree, and the decree 
thas given an amount, including interest up to the 
date of the decree, which exceeds Rs. 10,000 it is 





(1) (1920) 1LL.R. 42 All, 445, (2) (1933) I.L.R. 56 Mad. 886. 
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clear that the matter which is in dispute in the 
appeal must exceed the sum of Rs. 10,000; for the 
question to be tried upon the appeal must be 
whether the decree is or is not right, that is to say, 
whether the decree has or has not properly - ordered 
payment of a sum exceeding Rs. 10,000” [per Turner 
L.J., delivering the decision of the Judicial Com-, 
mittee of the Privy Council in Gooroopersad Khoond | 
v. Jugguichunder and another (1); and R. A. Venka- 
tathirisami Naidu and three others vy. R. V. Kasthuri- 
ranga Appaswami Naidu (2)]. 

In these circumstances, inasmuch as the decree 
from which: an appeal to His Majesty in Council is: 
sought reversed the decision, so far as the applicant 


“was concerned, of the trial Court, it would appear 


that the conditions upon which leave to appeal may 
be granted under s. 110 of the Code of Civil 
Procedure have been complied with, and a certificate 
granting leave to appeal will issue. . 

The application for an order that the respondents 
should give security for certain sums in their possession 
is dismissed. 


SEN, J.—I agree. 


(1) (1860) 8 Moo, IA. 166. - (2) (1933) LL.R. 56 Mad. 886, 
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CRIMINAL REVISION. 


_ Before Sir Arthur Page, Kt., Chief Justice, and Mr. Justice Sen. 


RANGOO MEAH AND OTHERS 1934 
eee. Jan. 2. 
KING-EMPEROR.* 


Criminal Procedure Code (Act V of 1898), s. 117 (5)—Enquiry—Gang of thieves— 
One and same enquiry in respect of associates as thieves—Magistrate’s 
discretion, 

Where it is alleged that a person is in the habit of committing theft in 
association with other persons as members of a gang of thieves the magistrate 
is at liberty in his discretion to deal with the cases of all such persons in the 


"| Same enquiry under s, 117 (5) of the Criminal Procedure Code. This section is 


not limitéd to proceedings under s. 107 or s. 108 of the Code; but the magis- 
trate must consider in each case whether his order under s. 117 (5) would 
prejudice a person in his defence. : 

In re Appasawmy, LL.R. 54 Mad. 334—referred to. 

King-Emperor v. Po Twe, 4 L.B.R, 46—dissented from, 

The applicants were well-known in the quarter of the town where: they 
dwelt (most of them lived in the same house) to be members of a gang. who 
were associated together in stealing bags of rice from cargo boats in the 
Rangoon river. A separate notice was served upon each of them under s. 110 
of the Code to show cause why he should not execute a bond upon the ground 
that he was a thief. Held, that the magistrate was justified in dealing with all 
of them in the same enquiry, upon the ground that each and every of the 
applicants had been associated together in the matter under enquiry. 


Bhattacharya for the applicants. The question 
whether a person is a habitual thief or not is a 
matter personal to one individual alone, and such a 
question in respect of more than one person should 
not be dealt with in the same enquiry. The magis- 
trate in the present case ought not to have dealt 
with all the accused in one trial, combining their 
cases under s. 117 (5) of the Criminal Procedure 
Code. King-Emperor v. Po Twe and others (1). 

* Criminal Revision No. 473B of 1933 from the order of the Western Subdivi- 


sional Magistrate, Rangoon, in Criminal Misc. No. 47 of 1933. 
; (1) 4 L.B.R. 46. 
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In proceedings under s. 110 of the Code each 
person proceeded against is entitled to a separate 
notice, and the charges ought not to be confused. 
Emperor v. Ram Lal (1); Krishna v. Crown (2); 
Hari Telang v. Queen-Empress (3). 


A, Eggar (Government Advocate) for the Crown. 
S. 117 (5) gives a discretion to the magistrate 
to order one trial in the case of persoris who are 
associated in the same matter under enquiry~ in 
separate trials.. To give a general ruling to the 
contrary would nullify the section. 

Mere association of the respondent with a baliihival 
thief is, of course, no evidence that he himself is a 
habitual thief. But that is not the present casé. The 
question here is whether all the applicants are 
habitual thieves operating as a gang, and evidence of 
general repute is admissible. 

Emperor v. Angnu Singh (4); In re Appasawny 
Mudali (5). 


Pace, C.J.—This application in revision is rejected. 

It appears that there are a number of rice thieves. 
working together in a gang who carry on their 
nefarious practices in the Rangoon river. Their 
modus operandi is for two or three of them to go 
out on the river at night in a sampan, to approach a 
cargo boat filled with rice, and in the darkness by 
means of a hook to extract bags of rice from the 
boat. The rice stolen in this way they endeavour to 
sell as and where they can. If an alarm is raised the 
thieves immediately row away, and if the river police 


hear the cries of those on the cargo boats the thieves 


(1) LL.R. 51 All, 663, (3) ILL.R. 27 Cal. 781, 
(2) 4 Lah, L.J. 531, (4) LL.R. 45 All, 109. 


(5) LL.R. 54 Mad. 334. 
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throw the bags of rice into the river, thereby 


destroying the evidence that they had committed ~ 


theft. 
In the present case it appears that eight of the ten 


applicants in the revision proceedings are close 
relatives, and that all. the applicants are associated 
together, most of them residing in the same house. 
There was abundant evidence that all the ten appli- 
cants were members of what might be called a family 
gang, who were associated together in stealing bags 
of rice from cargo boats in the river. 

A separate notice was served upon each of 
the applicants under s. 110 of the Criminal Procedure 
Code, requiring him to show cause why he should 
not execute a bond as prescribed under the section, 
upon the ground that he was by habit a thief. 

Now, the magistrate in his discretion, acting under 
s. 117 (5),-dealt with all of the cases in the same 
enquiry, upon the ground that each and every of 
the applicants had “been associated together in the 
matter under enquiry.” Evidence of general repute 
against each of the applicants was tendered and 
admitted at the enquiry, the evidence in each case 
being to the same effect, namely, that these ten persons 
were well-known in.the quarter of the town where 
they lived to be members of a gang of rice thieves 
operating in the manner that I have stated. Further, 
there were specific instances of rice bags having been 
hooked out of cargo boats on the river at night by 
certain of the applicants. In his judgment the Western 
Subdivisional Magistrate carefully considered the 
evidence against each of the applicants respectively and 
ordered that each of them should execute a bond with 
sureties or in default be committed to prison. 

All the applicants appealed from the order of the 
Western Subdivisional Magistrate to the District 
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Magistrate of Rangoon, but in each case the 
appeal was dismissed. The ten accused have now 
applied in revision for an order setting aside 
the orders passed against them, upon the ground that 
the order passed by the Western Subdivisional Magis- 
trate under s. 117 (5) of the Criminal Procedure Code, 
namely, that the charges against all of the applicants 
should be dealt with in one enquiry, could not be 
sustained inlaw. In support of the application the 
learned advocate for the applicants has relied upon the 
decision of Hartnoll J. in King-Emiperor v. Po Twe and 
others (1). In that case itappears that separate notices 
were served upon four men under s. 110 to show cause 
why each of them respectively should not enter intoa | 
bond for good behaviour upon the ground that he was 
a habitual thief. Under s. 117 (4) it was ordered that 
the four cases should be dealt with in one enquiry. 


_ Hartnoll J. held that s. 117 (4) [now s. 117 (5) of the Code 
of Criminal Procedure] only applied to proceedings 


under ss, 107 and 108 of the Code, and did not apply to 
proceedings instituted under s. 110, upon the ground 
that “the matter under enquiry with regard to each man 
is whether he isan habitual thief or not, and not whether 
another man is an habitual thief or not, or whether 
another man has been associated with him in thieving,” 
With all respect to Hartnoll J. I think that in so — 
deciding the learned Judge did not correctly construe 
the material sections of the Criminal Procedure Code. 
Under the Codes. 117 (5) is not specifically limited 
to proceedings under s, 107 or s. 108; and I do not 
think that it can be, or ought to be, so restricted. It 
is, of course, true that when a person is charged’ 
with being a habitual thief, it is wihil ad rem that 
some other person with whom he may or may not have 


(1) 4L.B.R.46.-°— 
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associated is also a habitual thief ; but when it is 
alleged that a person is in the habit of committing 
theft in association with other persons as members of 
a gang of thieves, in my opinion, the magistrate is at 
liberty in his discretion to deal with the case of all such 
persons in the same enquiry. Of course, in deciding 
whether-an order under s, 117 (5) should be made or 
not the magistrate must consider whether, if the order 
is made, one or more of the persons concerned might 
be prejudiced in his defence. But in the present 
case, so far from thinking that any of the applicants 
have been prejudiced in his defence by reason of the 
order that has been passed by the magistrate under 
s. 117 (5), I am of opinion thatthe order for a joint 
enquiry to be held was right and proper having regard 
to the alleged association of the applicants as members 
of a gang of rice thieves. The view which we take upon 
this matter is in consonance with the judgment of 
Krishnan Pandalai J. in In re Appasawmy Mudali (1). 
In Emperor v. Ram Lal and another (2) and Krishna 
and one v. The Crown (3), it appears that proceedings 
were instituted under s. 110 of the Criminal Pro- 
cedure Code against two persons jointly. That, of 
course, was illegal; and in Hari Telang and others v. 
Queen-Empress (4) the Court held that each of the 
persons against whom proceedings had been taken 
under s. 110 ought to have been tried separately upon 
the ground that there could not be any habitual 
- association between the three persons concerned in 
those proceedings “in regard to their characters so 
as to make them dangerous persons, and thus render 
their being at large without security hazardous to the 
community.” The Court in that case held, and in my 





(1) (1930) LL.R, $4 Mad. 334, (3) 4 Lah, LJ. 831. 
(2) (1929) LL.R. SL All. 663. (4) (£900) I.L.R, 27 Cal. 781, 
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opinion rightly held, that the three persons against 
whom proceedings had been’ taken ought to have 
been tried in separate enquiries. 

For these reasons, in my opinion, the application 
in revision fails and must be dismissed. 


Das, J.—I agree. 


STAMP ACT REFERENCE. 


Before Sir Arthur Page, Kt., Chief Justice, Mr, Justice Das, and Mr, J ustice Sen. 


IN RE THE FINANCIAL SSNS 
BURMA. . 
Be 


THE INDO- BURMA WATCH COMPANY.* 


Stamp duty—Cash peatay nite issued by seller to buyer of goods—Nature 
of the document—Instrument not a reccipt—Stamp Act (II of 1899}, 
$..2 (23), Sch. I, Art. 53, 

A cash memorandum issued by a seller to his customer on bie purchase 
of an article is not areceipt within s, 2 (23) of the Stamp Act, and jis not 
chargeable with duty under Art, 53 of Sch. I of the Act. 

The memorandum records the fact that on the specified date a cash 
transaction had been carried out at the price stated therein. It is not an 
instrument of acquittance, and by delivery of it to the customer the seller 
does not intend to provide him with evidence that he had paid for a 
goods to which it relates, é 

Attorney-General v. Carlton Bank, (1899) 2Q.B. 158 ; Civil Reference No, 5 
of 1904,°2 L.B.R. 307 ; Quecn-Empress v. Juggernath, 1.L.R,11 Cal. 267—. 
referred to, 


A, Eggar (Government Advocate) for the Financial 
Commissioner. S, 2.(23) of the Indian Stamp Act 
is wide enough to cover the case of a “ cash memo.”, 
which signifies or imports an acknowledgment of 


payment - of a sum of money exceeding Rs. 20 as. 


the price of an article sold. 





* Reference No, 20 of 1933, 
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[Pace, C.J. The document on the face of it does 
not indicate that there has been any receipt of money. ] 


The words ‘cash memo.” on the top indicate 
that the money has been paid and received. A 
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cash memo. is apparently given to indicate that the yyo¢-Buema 


-seller has received payment for the article sold. 

The definition. of the word “ executed ” in s, 2 (12) 
of the Act which governs the word as used in the 
charging section (s. 3) need not present any difficulty 
because s. 2 (23) states that a receipt may or may 
not be signed in the name of any person. The 
word “signed” is defined by s. 2 (52) of the 
General Clauses Act and includes a mark. Mere 
initials may amount toa good signature. See Abdul 
Gafur v. Queen-Empress (1) ; Bhagwat Kuri v. Baldeo 
Rai (2); In the goods of Blewitt (3). The special 
definition of the word “executed’’ in s. 2 (12) is 
intended to apply to formal documents, and marks the 
stage when stamp duty is attracted. In re Application 
of Chet Po (4); Ma Saw v. Maung. Ba (5). 


[Pace, C.J. Is it not possible to regard the ' 


document merely as evidence of a particular transaction 
having been carried out on the date mentioned ?] 


But if the seller attempted to charge his buyer 
with the price of the article sold the buyer would 
“be able to produce this document as a receipt. See 
Civil Reference No. 5 of 1904 (6). It is not what the 
seller intends by the document, but what it actually 
does that determines the nature of the document. 
If there is a debt and a receipt of payment in 


(1) LL.R, 23 Cal, 896, (4) 7 L.B.R. 77. 
(2) LL.R. 29 All, 145, (5) LL.R. 5 Ran, 650. 
" (3) (1880) 5 P.D. 116, (6) 2 L.B.R. 307. 
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1934 satisfaction of the debt the document. evidencing it 


Loe must perforce be stamped if the amount is over Rs. 20. 
auuie. See Im re Burn & Co. (1) distinguishing Attorney- 
Boe General v. Carlton Bank (2). 

ie On the other hand it may be contended that. 
Ixpo-Buruva the document in question is not intended to be a 
oe. receipt, but is merely the duplicate of its original’ 
kept in the shop for the purposes of book-keeping. 
The converse case, namely, whether. a purchaser 
buying goods on credit and signing a document 
therefor is acknowledging a debt within the meaning of 


the Stamp Act has not yet been considered, 
There was no appearance for the respondent. 


Pace, C.J.—The following question has been 
propounded by the Financial Commissioner, Burma, 
under s. 57 of the Indian Stamp Act (II of 1899): 


“Is the document attached to this refere.ice a receipt within. 
the meaning of s. 2 (23) of the Indian Stamp Act, 1899, and,. 
therefore, as the amount stated init exceeds Rs. 20, chargeable _ 
with duty cf the amount indicated in Art. 53 in Sch. I 
to the Act'as amended ?” 


The terms of the document are, 
No. 3478 Cash Memo. ‘ 


THE INDO-BURMA WATCH COMPANY 


Leapinc House FOR QuaLity TIMEKEEPERS AND FOUNTAIN PENS r 
WESTEND, OMEGA, CyMA, Tissot, ZENITH, BAHADUR, 
EVERHARD, ALUTEX, SETH THOMAS, SEIKOSHA, BIG BEN Jaz, 
TumTuM, PARKER, SWAN, WATERMAN, Rajan, BrLAckBirD 
KREMENTs, Evc., Ere. 


497, Dalhousie Street. _ Rangoon, 8th June 1933, 





(1) LL.R. 37 Cal. 634, (2) (1899) 20.B. 158. . 
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Pes. Description. . Rs. As, 


oes 











One Sil, E & C 834, Water proof pad,: 
No. 324161... ts al @ bo 


| Total Rs. .. | 34 | 0 











Watch Warranty. 


The above article is guaranteed to keep good time for a 
period of two years unless overwound, broken or given to other 
repairers. as: 

(Signed) R.R.D, 


The material sections of the Stamp Act are: 

S. 2 (23) receipt” includes any note, memorandum or 
writing— ; 

(a) whereby any money, or any bill of exchange, cheque 
or promissory note is acknowledged to fiave been 
received, or 

(b) whereby any other moveable property is acknowledged 
‘to have been received in satisfaction of a debt, or 

(c) whereby any debt or demand, or any part of a debt 
or demand, is acknowledged to have been satished 
or discharged, or 

(¢@) which signifies or imports any such acknowledgment, 
and whether the same is cr is not signed with the 
name of any person ; : 

8. 3. Subject to the provisions of this Act and the exemptions 
contained in Sch. I, the following instruments shall be 
chargeable with duty of the amount indicated in that Schedule 
as the proper duty therefor, respectively, that is to say— 

(a) every instrument mentioned in that Schedule which, 
not having been previously executed by any person, 
is executed in British India on or after the first 
day of July, 1899 ; 

S. 2 (12) “ executed” and “ execution” used with reference 

to instruments, mean “ signed” and “ signature” : 
Art. 53. Receipt [as defined by s.2 (23)] 


for any money or cther prcperty the amount India—One anna. 
orvalue of which exceeds twenty rupees. 
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Now, the document under consideration is - not 
liable to stamp duty unless it is brought within the 
charging section, that is, within s. 3, and as we 
are. of opinion that the initials at the foot of the » 
document relate solely to the alleged warranty the 
document gua réceipt has not been executed, and 
is not liable to duty. [Iu re.Chet Po (1).] 

We are further of opinion, assuming for the. 
purpose in hand that the document had been duly 


- executed within s. 3, [see s, 2 (12) of the Indian . 


Stamp Act ; s. 3 (52) of Act X of 1897; Queen- 
Empress v. Janki- Prasad (2) ; Bhagwat Kuri v. Baldeo 
Rai (3) ; Abdul Gafur v. Queen-Empress (4) ; In re. 
Chet Po (1) ; Hindmarsh v. Charlton (5) ; In the goods © 
of Christian (6); In the goods of Blewitt (7)] that 
this document is not a “receipt” within s. 2 (23) 
of the Act. A , 

There is no doubt that the document records the | 
fact that on the specified date a cash transaction had 
been carried out at the price stated therein. But that. 
in itself does not render the document liable to 
stamp duty. The question is “does it purport to 
contain an acknowledgment, or does it signify or 
import an acknowledgment that money has been 
received or that a debt or demand has been satisfied 
or discharged’? In our opinion it does not. In 
the document itself it is stated to be a cash 
memorandum nota cash receipt; it is not addressed 
to any particular person, and the name of the 
customer to whom it is given is not mentioned in 
the document. In such circumstances how can it 
seriously be contended that it is an instrument of 





(1) (1913) 7 L.B.R. 77, (4) (1896) LL.R, 23 Cal. 896, 


(2) (1886) LL.R. 8 All, 293. (5) 8 H.L.C. 160. 
(3) (1906) ILL.R, 29 All, 145, (6) 2 Rob. 110, 


(7) 5 P.D, 116. 
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acquittance, or that by delivering such a document 14 


to a customer the seller intended to provide. him oe 
with evidence that he had paid for the goods Coane 


to which it refers? [Adtorney-General v. Carlton {orn 


Bank (1); Queen-Empress v. Juggernath (2); Civil nee 
Reference No.5 of 1904 (3).] In my opinion the Iwpo-BURMA 
document under consideration was issued solely for ‘COMPANY. 


-book-keeping purposes, and did not, and was not pyge cj 
intended to, operate as a receipt. I agree with the 
‘view expressed by the Collector of Rangoon that the 
reason why a copy of such a cash memorandum is 
handed to the customer is 
“that it isintended that the purchaser shall satisfy himself by 
reference to the memorandum that the price’ he has paid fer the 
article has been credited in full to the shop. If only one copy of 
the voucher were made out and no copy were given to the 
purchaser, it would be possible, for instance, for a -dishonest 
assistant to charge Rs. 10 fcr something the «true price of which 
was Rs. 8, and to credit Rs. 8 to the shop and keep the balance.” 
For these reasons the answer to the question 


referred is in the negative. 


Das, J.—I agree. 


SEN, J.—I agree. 





{£) (1899) 2 Q.B, 158. (2) (1885) LL.R. 11 Cal, 267, 
(3) (1904) 2 L.B.R. 307. 
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SPECIAL BENCH. 


Before Sir Arthur Page, Kt., Chief Justice, and Mr. Justice Mackney, 


1934 IN THE MATTER OF A LOWER GRADE 
jen, & -PLEADER.* 


Pleader’s obligation—Drunkenness—OUnfitness for responsible duties, 


A pleader appeared for an accused person in a criminal case in a drunken? 
condition, and was unable properly to conduct the case on behalf of his client. 
On another occasion, and in spite of a warning, he came into the Court of the- 
District Judge in a drunken slate and insulted the Court, On a third occasion 
he tried to assault a bench clerk, The pleader was at one time a teetotaller 
and in good practice, He took to drink after his wife went mad and died. 

Held, that the pleader was no longer fit to be allowed to hold himself out: 
as a person who could be entrusted with the responsible duties that must needs: 
be performed by a member of the legal profession, and his name must:-be 
struck. off the list of the lower grade pleaders. 


Tun Tin for the respondent. 


Pace, C.J.—In these proceedings U Aung Zan, 
a lower grade pleader of Bogale, has been required 
to show cause why he should not be suspended 
from practice or dismissed as a lower grade pleader 
for professional misconduct. The following charges: 
against the respondent have been investigated by 
the learned District Judge of Pyapén, and in respect 
of each charge the respondent has been found 
guilty : 

(1) that you, on the 7th February 1933 at Bogale, were drunk 
while conducting the defence in Criminal Regular 
Trial No. 122 of 1932 of the 2nd Additional Magis-: 

- trate’s Court, Bogale ; yy eset 
(2) that you, on the 4th July 1933, attempted to assault 
Maung Ba Set (Bench Clerk of the Court of Township 


Magistrate and 3rd Additional Magistrate) in the Court. 
room; and = a 


a a a I aa aa 


* Civil Misc, Application No, 92 of 1933. 
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(3) that you, on the 29th July 1933 at about 3-30 p.m., while 
Messrs. Burjorjee and P. N. Banerjee were arguing a 
case (Civil Miscellaneous No. 30 of 1933 of the District 
Court of Pyapén), came drunk before the Court without 
your gaungbaung on. 


The learned advocate who appeared for the 
-tespondent . has properly, indeed inevitably, stated 
that he is not in a position to deny the truth of 
the charges that have been laid against the 
‘respondent. 

As regards the first charge it was proved at the 
enquiry thatthe respondent was appearing for an 
accused person in a criminal case, and that on the 
7th February 1933 in the course of the proceed- 
‘ings the respondent appeared in Court in a drunken 
condition. The smell emanating from him was such 
‘that a pleader who was about to address the Court 
applied for permission to leave the Court as he 
found the smell from the respondent unbearable. 
There is no doubt whatever that the respondent, 
-while undertaking the responsibility and the obligation 
-of defending an accused person, came into, Court 
in so drunken a condition that he was. unable to 
conduct the case on behalf of his client as he ought to 
have'done. The magistrate before whom the criminal 
-case was being tried felt compelled to postpone the 
further hearing of the case, and formally warned 
‘the respondent not to come into Court again in a 
drunken condition. It appears, however, that, not- 
withstanding the caution that had been administered 
+o him by the magistrate, on the 29th of July 
1933 the respondent came into the Court of the 
District Judge of Pyapén, in the words of the learned 
District Judge, “hopelessly drunk”. He had no 
gaungbaung on, and -when the learned District 
Judge noticed his presence in Court he enqui-ed 
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who he was. Thereupon certain of the pleaders. 
who were in Court in a friendly way persuaded 
the respondent to go out of the Court as he had 
no gaungbaung on. He then put his gaungbaung 
on and came back into the Court, and the learned 
District Judge asked him why he had come to 
Court drunk. The respondent replied “it is no, 
business of yours”. The respondent upon the 
advice of the pleaders who were present thereupon 
apologised to the Court for his misconduct. - 

The case against the respondent, however, does 
not rest there, because on the 4th July 1933 he came 
into the Court room of the Township Magistrate 
and the 3rd Additional Magistrate of Bogale, and 
demanded a copy of the judgment in a criminal case 
which had been brought against his son and nephew, 
and which had been just decided against them.. 

Now, Maung Ba Set, the bench clerk, had been 
instructed not to give free copies of judgments. 
without making a reference in that behalf to the 
magistrate, and he so informed the respondent. 
The respondent thereupon threatened to slap the 
bench clerk on his cheeks if he did not imme- 
diately give him a free copy. The bench clerk 
demurred; according to the evidence, however, the: 
respondent then began to roll up his sleeve pre- 
paratory to assaulting the bench clerk; but before: 
he could strike the bench clerk a petition-writer, 
Maung Kin, caught hold of him and dragged him away. 

In circumstances such as those disclosed at the 
enquiry this Court has to determine what is. 
the proper disciplinary action that ought to be 
taken against the respondent? The respondent is 
apparently a man of 50 years of age, who at one 
time was the local manager of Dawsons Bank 
at Bogale. He is not now the local manager 
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of the Bank. At one time he had a_ good 
practice and was a_ teetotaller. He is not now. 
Mr. Banerjee, a higher grade pleader, at the enquiry 
stated that he had known the respondent for 20 
years, and that according to his information the 


tespondent “took to drink when his wife went mad... 
-His wife subsequently died, and he continued ' 


‘drinking after her death.” ° 

We have anxiously considered the form of the 

order that the Court ought to pass. There can be 
no doubt that the misconduct proved against the 
resypndent is of a very serious nature, No one need 
become a pleader, but if a person is a pleader one 
of the obligations that he undertakes is that he shall, 
apart from ilness, be in a fit state to conduct the 
_cases that are entrysted to him. It is quite clear 
from the action of Re respondent that he is no 
longer fit to be allowed to hold himself out as a 
person who can be entrusted with the responsible 
duties that must needs be performed by a member 
of the legal profession. 

In our opinion the right order for the Court to 
make is that U Aung Zan be dismissed, and that his 
name be struck off the list of the lower grade 
pleaders. 


MACENEY, J. —lI agree. 


183 


1934 
IN THE 
MATTER 
oF A 
LOWER 
GRADE 
PLEADER. 


PAGE, C.J. 


184 


1934 
Jan. 9. 


INDIAN LAW REPORTS. [VoL. XII 


APPELLATE CIVIL. : 


Before Sir Arthur Page, Kt., Chief Justice, and Mr. Justice Sen. 


'MA KHIN THAN 


v. 
MA AHMA, ADMINISTRATRIX OF THE ESTATE 
OF ALICE THORPE DECEASED 


Succession— Christian” who is a—Caste Disabilities Removal Act (XXI of 
1850), s. 1-—-Succession to the estate of person changing his religion— 
Adoption of child by Burmese Buddhist—Adoptive parent dies a 
Christian—Right of inheritance of adopted child—Succession Act (XXXIX 
of 1925), ss. 4, 5, 23, 25, 29, 36, 37, 48. 

For the purpose of the Indian Succession Act a Christian isa person who 
professes any form of the Christian religion, and in’ administering the estate 
of a Christian the Court must:have regard to the outward and formal 
recognition of his religious belief, and not to what may be the real, though 
undisclosed, convictions of the deceased. 

Abdool Razack v, Aga Mahomed, 21 LA. 56—referred to, 


The Caste Disabilities Removal Act, 1850, s.1, only applies to protect the 
actual person who either renounces his religion or has been excluded from 
the communion of any religious body or has bzen deprived of caste. 

When a person by changing his religion has changed also his personal 
law that law will govern the rights of succession to his estate. 

Kamawati v. Digbijai Singh, LL.R. 43 All, 533 ; Mitar Sen Singh v. Maqbul 
Hasan Khan, 57 L.A. 313—applied. 

Where a Burmese Buddhist adopts a child with a view to inherit, such 
right of inheritance is not indefeasible, and if the adoptive parent dies a 
Christian the adopted child cannot claim to inherit on. intestacy as if the child 
‘were an own child, An adopted child is not an heir of his deceased adoptive 
parent according to the rules of succession laid down in the Succession 
Act. : : 


Moore (with him Tha Kin) for the appellant. 
Where a Buddhist woman is converted to Christianity 
and marries under Christian rites the succession 
to her estate is governed by the Indian Succession 
Act. Since the passing of that Act no Buddhist 
who becomes a Christian can elect to be governed 
by his former personal law in matters of succession. 








* Civil First Appeal No. 91 of 1933 from the judgment of this Court on the 
Original Side in Civil Regular No, 633 of 1932. 
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Abraham v. Abraham (1) is now clearly distinguish- 
able ; see Kamawati v. Digbijai Singh (2). 

. The evidence in the present case shows that the 
deceased died a Christian; but it is contended that 
her keittima child (of which the proof is insufficient) 
‘who was adopted while she was a Buddhist is 
entitled to succeed to the whole estate. The 
Succession Act does not recognize adopted children. 
Ss. 36 ef seq of the Act provide for the distribution 


-of the estate where there are lineal descendants, and. 


adopted children find no place in the scheme. 
Lineal consanguinity is defined by s. 25. These 
‘sections have no application to Burmese Buddhists ; 
nor is s..3 (53) of the General Clauses Act of any 
avail to the respondent, because that section is 
-confined in its operation to individuals whose personal 
law permits adoption. 

Lineal descendants are those who are born in 
lawful wedlock and are related by blood; see 
Sophia Blin v. Maria David (3). At the time the 
respondent claims to have been adopted by her 


‘mother she was not legally married to her Christian - 


husband. — 


Ba Han’ (with him Chan Tun Aung) for the 

respondent. An individual can change his religion as 
often as he pleases, but this cannot affect the status 
of a child who has already acquired a vested right ; 
see Maung Kyaik v. Ma Gyi (4). 
_ §. 2(d) of the Succession Act defines the term 
“Indian Christian”, and the word “ profess” as used 
therein is of special importance. The evidence in 
the present case shows that even after her conversion 
the mother continued her Buddhistic practices. 


(1) 9 M.I.A, 195. (3) 12 B.L.T. 48. 
{2) LL.R, 43 All. 525. - (4) (1897-1901) 2 U.B.R. 488, 494. 
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[PacE, C.J. Isn’t a man to be considered. a 
Christian till he is actually excommunicated ?] 


No. A man's religion is determined by what he 
publicly professes, and how other persons regard him, 
The deceased kept up her Buddhist observances and 
practices, and though she attended Church regularly 
that was probably because she wanted to be with her 
husband. 

Ma Gyi v. Ma Seik (1) offers a close parallel to the 
present case, where it was held that an adoption by a 
Buddhist woman living with a Roman Catholic as his 
wife was valid so far as the wife was: concernéd.. 
Adoption depends upon intention, and the couple in 
the present case continued to regard the respondent as: 
their own child even after the wife’s conversion and - 
legal marriage with her Christian husband; see Aung 
Ma Khaing v. Mi Ah. Bon (2), When an adoption by 
a woman alone is valid the fact that she is subsequently 
converted to another religion or the fact that her 
husband is ofa different faith ought not to invalidate 
the adoption. a 

The form of adoption now commonly in vogue in 
Burma is the keitlima form., Apathita is becoming 
extinct. Neither ceremony nor any written document 
is necessary for a keittima adoption. All that is 
required is that the child must be formally and 
notoriously adopted. The evidence in the present case 
satisfies this test. 

Ma Me Gale v. Ma Sa Yi (3); Ma Ywetv. Ma 
Me (4); Ma Than Than v. Ma Pwa Thit (5); Maung 
Ba Pev. Maung Shwe Ba (6); Richardson’s Manugye 
and U Gaung’s Digest referred to. 


(1) 14 B.L.R. 133, (4) 5 L.B.R. 118. 
(2) 9 L.B.R. 163, (5) ILL.R. 1 Ran, 451. 
(3) 4 L.B.R. 172. (6) LL.R. 6 Ran 520. 
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Kamawati v. Digbijai Singh (ante) is good law so 
far as the parties themselves are concerned ; but a 
change in the religion of one party does not affect the 
status of a third party which he himself has brought 
about prior to his conversion, An adopted child 
ceases to have any interest in the property of its 
natural parents, and it will be extremely hard to 
deprive it of any share in the estate of the adoptive 
parents also merely on the ground that they have 
changed their religion. 

Administrator-General of Madras v. Anandachari 
(1). Abraham v. Abraham (ante) has not been 
overruled, and is, in fact, cited with approval in Chetti 
v: Chetti (2). 

S. 100 of the Succession Act affords a guide to the 
construction of the word “ child”, because-it provides 
that the term may include a person who is only reputed 
to be child. 


PaGE, C.J].—This case raises an interesting question 
relating to the law of succession. 

The appellant is the widow and sole heir of one 
Maung Ngwe Gaing who died on 15th September 1932. 
Maung Ngwe Gaing was the elder brother of the 
respondent, and these two persons were respectively 

‘the nephew and niece and the heirs of Mrs. Alice 
Thorpe, who died on 24th August 1931. 

Now, whether the estate of Mrs. Alice Thorpe was 
administered according to the rules of succession laid 
down in the Indian Succession Act or under the 
“Burmesé Customary Law, it is common ground that 
the appellant and the respondent as her heirs would 
each be entitled to inherit a half share of the 
estate. 


(1) LL.R, 9 Mad. 466. (2) (1909) P, 176. 
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In the present suit, however, which has been 
brought by the appellant for administration. of the 
estate of Mrs. Alice Thorpe, while the appellant claims 
a half share of the estate from the respondent who is in 
possession thereof as administratrix, the respondent 
contends that she is the keittima adopted daughter of 
Mrs. Thorpe, and as such is the sole heir of Mrs. Thorpe 
and entitled to the whole of the estate. - 

Three issues fall to be determined in the appeal : 


(1) Was the respondent the keittima eeepee daughter of 
Mrs. Thorpe? 

(2) Was Mrs. Thorpe at the time of her death a Christian ? 

’ (3) If Mrs. Thorpe was a Christian would the responclent as 
an adopted daughter be her sole heir ? : 


The learned trial Judge answered the first and third 
questions in the affirmative and the second in the 
negative, and dismissed the plaintiff’s suit with costs. 

Now, on the first issue there was abundant evidence 
to support the finding of the trial Court. | 

It appears that from 1891 until Mr. Thorpe’ s death 
in 1928 Mr. Thorpe avd Daw Kyin (who afterwards 
became Mrs. Alice Thorpe) lived together as man.and 
wife, although they were not married until the 30th 
August 1906. In 1895, after her father’s death and ~ 
when she was about three years old the respondent was 
taken by her mother Daw Khia, Mrs. Thorpe’s sister, to 
Mr. Thorpe’s house, and according to the respondent 
was taken in adoption by Mr. Thorpe and Daw . Kyin, 
and thereafter until her marriage in 1922 lived with 
the Thorpes, and was brought up by them as though 
she was their own child. 

There was ample evidence adduced at the trial, if 
it was accepted, to justify the finding of the learned 
trial Judge that the respondent had been adopted by 
Daw Kyin before her conversion to Christianity and: 
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her marriage to Mr. Thorpe as a keiffima daughter 
[Ma Me Galev. Ma Sa Yi(1); Ma Ywet v. Ma Me 
and one (2); Ma Gyi v. Ma Seik and one (3); Aung 
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Ma. Khaing v. Mi Ah Bon (4)], and I agree with M&A#M4- 
Shaw J. that two documents that were admitted in Pace, CJ, 


~ evidence © strongly corroborated the oral testimony 
' in favour of the respondent on the issue of adoption, 
(1) an invitation to the marriage of the respondent 
in 1922 that was sent out by Mr. and Mrs. Thorpe, 
in which they refer to “their daughter Ma Ah Ma”, 
and (2) an affidavit sworn by Maung Ngwe Gaing 
on 4th September 1931 in support of the respondent’s 
application for letters of administration to the estate 
of Mrs. Thorpe, in which Maung Ngwe Gaing swore 
“that my sister was adopted as their (i.e. Mr. and 
Mrs. Thorpe’s) daughter since our father’s death, 
and she is the sole heir to their estate.’’ Upon a 
consideration of the evidence as a whole I am not 
disposed to differ from the conclusion on the first 
issue at which the,learned trial Judge arrived. 

It becomes necessary, therefore, to consider the 


second issue, whether at the time of her death Mrs.. 


Thorpe was a Christian or a Buddhist. 

Now, I apprehend that for the purpose of the 
Indian Succession Act a Christian is a person " who: 
professes any form of the Christian religion” [see 
s. 2 (d)]. But what is the meaning of the word “ pro- 
fesses ” 
I find the term “profess” construed as meaning 


“to acknowledge or formally recognize as an object. 


of faith or belief (a religion, God, Christ, or a 


Saint, etc.) ”, and the following apt illustration, referring 


to Archbishop Laud in 1640, ‘as if he profess with 


(1) (1904) 4 L.B.R, 172. (3) 14 Bur. L.R. 133. 
(2) ne 5 L.B.R. 118, (4) (1917) 9 L.B.R. 163, 


in this connection ? In Murray's Dictionary 
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the Church of England and have his heart at Rome.” 
(Neal, Hist. Purit. 1733, 2, 383). 

I am of opinion that in considering whether thé 
rules of succession laid down in the Indian: Succession 
Act are to be applied in administering the estate 
of an alleged Christian the Court must have regard 
to the outward and formal recognition of his’ religious ~ 
belief, and not to what may be the real, though 
undisclosed, convictions of the deceased. To hold 
otherwise would be to direct the Court to do what 
is impossible, for no one can delve into the inner 
recesses of another’s mind, as Brian C.J. pointed 
out many centuries ago, "even the Devil saa 
knoweth not the heart of man.’ 

In Abdool Razack v. Aga Mahomed (1) Lord 


Macnaghten observed that ‘no. Court can test or | 


gauge the sincerity of religious belief”, and I am 


firmly of opinion that in order to determine whether 


a person died a Christian’ for the purposes of the 
Indian Succession Act the Court must have’ regard = - 
to the formal protestations of his belief rather than to 
any private or secret religious practices in which he 
may indulge. In the East as in the West there are 
many ‘‘Naamans”’, but, I take it, no one would be 
bold enough to contend, however deep might have 


‘been his secret faith in the God of Israel, that when 


‘Naaman deliberately bowed himself in the House of 
Rimmon he was not “ professing” his belief in that 


heathen deity. 


[On the second issue, his Lordship discussed the 


evidence and held that Mrs. Thorpe died a Christian 
for the purposes of the Succession Act.] 


Now, upon the third issue it is common ground 


‘that, according to the rules of succession laid down 


(1) (1894) 21 LA, 56. 
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under ‘the Indian Succession Act, an adopted child 
is not an heir entitled upon an intestacy to inherit the 
estate of his deceased adoptive parent (see ss. 4, 


5, 23, 25, 29, 36, 37 and 48). The learned trial Judge, 
however, held that 


““when Daw Kyin became a Christian by baptism, she already 


had a child, and that that child, although adopted, had acquired the 
status of an-own child, and that, consequently, as her conversion 
to’ Christianity did not abrogate the adoption, the defendant 
continued to be such child of hers up to the time of her death 
and that, consequently, if the succession to her estate has to be 
administered under the Indian Succession Act, the defendant 


‘must be considered to be her own child with a right to succeed _ 


as such on intestacy.” 


But with all respect tothe learned Judge so to 
hold, in my opinion, would be to legislate and not 
to administer the law. Can it reasonably’ be con- 
tended, because Mrs. Thorpe while she was a Buddhist 
adopted the respondent as a daughter with a view 
to inherit, that the respondent’s right of inheritance 
as an adopted child is indefeasible, and that, whatever 
the religion might have been which her adoptive 
parent professed at the time when she died intestate, 
the adopted child is entitled to inherit the estate of 
_the deceased as though she were an own child? 
' Surely not. The learned trial Judge in the course of 
his judgment conceded that 


“Even own children born of Burmese Buddhists could not 
claim that, when one of their parents became converted tu 
Christianity, such a parent had no testamentary right. They 
‘must, I take it, suffer the disability of disinheritance if the 
“parent converted to Christianity chcse to avail himself of 
this testamentary right . . . The adopted child cannot claim 
‘a higher right than the own children and must, therefore, also 
‘suffer the same disabilities which the own children would 
suffer upon the conversion of their parent.” 
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But if that be so what becomes of the argument: 
that the right of inheritance of a child adopted. 
keitlima by a Burmese is indefeasible? As Lord. 
Shaw observed in delivering the judgment of the 
Judicial Committee of the Privy Council i in Kamawati 
v. Digbijai Singh (1) 

“Tt is only necessary in a few words to allude to an 
argument submitted tothe Board by the learned: counsel for:- 
the respondent, the object of which seemed to be to suggest 
that, even accepting the view that the deceased was a 
Christian, still he had by his acts made such an indica~ 
tion as the law would respect, to the effect that his succession 
was not to be governed by the Indian Succession ‘Act. 
Their Lordships can give no countenance to such a principle. 
It is unavailing to quote the cases of Abraham v. Abraham 
(2) cr Sri Gajapathi Radhika Patia Maha Devi Garu v. 
Sri Gajapathi Nilamani Patta Maha Devi Garu (3). These 
cases preceded. the Indian Succession Act and cannot. 
modify or interpret it . . . A situation of nothing but 
confusion could be thus produced. The plain law of the Succession: - 
Act would be eviscerated, and in each case inquiry might have to: 
be entered upon as to whether a deceased subject of the: 
Crown wished ocr by his acts compelled that the law of 
the land should not apply to his case.” 


Again, in Mitar Sen Singh v. Magbul Hasan 
Khan (4) Lord Atkin, delivering the judgment of 
the Board referred to Sir John Edge C.J.’s opinion 
that s. 1 of the Caste Disabilities Removal Act (XXI 
of 1850) “protects any person from having any right 
of inheritance affected by reason of any person 
having renounced his religion or having been secluded 
from caste’, and observed that 
“It would have very far-reaching consequences if one 


tried to apply that principle to ordinary cases, because it 
would apparently mean that, if a Hindu becomes a Mahomedan, 





(1) (1921) LL.R. 43 All. 525 at p. 533. (3) 14 W.R. (B.C.) 33, 
(2) (1863; 9 Moo. 1A. 195. (4) (1930) 57 L.A. 313at p. 316 
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then the descendants of ‘that Mahomedan throughout 
the ensuing generations, without any limit, would always 
derive their succession under the Hindu law of succession 
and not under, the Mahomedan law of succession.” 


His Lordship, after expressing the Board’s dis- 
approval of the construction that Edge C.j had 
placed upon the section, laid down that 
““ when once a person has changed his religion and 
changed his personal law, that law will govern the rights 


of succession ‘of his children. It may, of course, work . 


hardly to some extent upon expectant heirs, especially if 
the expectant heirs are the children and perhaps the 
unconverted children of the ancestor who does in fact 
change his religion, but, after all, it inflicts no more hard- 
ship in their case than in any other case where the ancestor 
has changed the law of succession, as, for instance, by 
acquiring a different domicile, and their Lordships do not 
find it necessary to consider any questions of hatdship that 
arise.. They will certainly, in their Lordships’ view, be 
outweighed by the immense difficulties that would follow if the 
wider view were to prevail.” 


For these reasons I am of opinion that upon 
well settled principles of law the appellant is entitled 
.to a preliminary decree for the administration of the 
estate of Mrs. Thorpe, and to a declaration that she 
is -entitled to a half. share of the estate. The 
appeal will be allowed, the decree of the trial Court 
will be set aside, and a’ decree in the above sense will 
be passed in favour of the appellant with costs in 
both Courts. 


| SEN, J.—I agree. 


15 


193 


1934 


Ma KHIN 
THAN 


uU. 
Ma AHMA, 


PAGE, CJ. 


194 


INDIAN LAW REPORTS. [VoL. XTi 


PRIVY COUNCIL. 


MAUNG BA THAW 
ne Is 
MA PIN 
(AND CONNECTED APPEALS) 
_[On Appeal from the High Court. at Rangoon,] 


Appeal to Privy Council—Competence of Appeal—Act giving limited right 

of appeal to High Court—Provincial Insolvency Act (V of 1920), s, 4, sub-s, 2; 

s. 75, sub-s, 2, 

The Provincial Insolvency Act, 1920, provides by s.4,sub-s; 2, that, subject 
to the provisions of the Act, and notwithstanding anything in any other law, 
every decision of a District Court under the Act is to be final, By s, 75, 
sub-s. 2, however, there is a right of appeal to the High Court from’ 
decisions of the District Court (otherwise than on ; pppeal) upon specified 
matters. 

Held, that in a case where the Act gave a right to een to ‘the High 
Court, an appeal from the decision of the High Court lies to the Privy 
Council under, and subject to, the Code of Civil Procedure, . 

Where a Court is appealed to as one of the ordinary Couris of the 
country, the ordinary rules of the Code of Civil Procedure apply. 

Secretary of State for India v. Chelikani Rama Rao (1916 LL.R. 39 
Mad. 617; L.R. 43 LA. 192 followed. 


Decree affirmed on the facts. 


Appeal (No. 114 of 1932) from a decree of the 
High Court (January 18, 1932) reversing an order of 
the District Court of Henzada (March 30, 1931), 

In an insolvency under the Provincial Insolvency 
Act, 1920, the respondent applied to the District 
Court to be placed on the schedule of creditors 
directed to be framed by s. 33. The District Court 
rejected the application on the ground that the alleged 
indebtedness was not proved. On an appeal to the 
High Court under s. 75, sub-s. 2, of the Act, that 
Court directed that the respondent’s name should be 
included in the schedule as a creditor for Rs. 18,691-9- b, 





* Present : LORD THANKERTON, LORD ALNEsS and SIR LANCELOT SANDERSON, 
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The “appellant, the reeéiver in the insolvency, 


appealed to the Privy Council, having obtained a 
“certificate from the High Court that the case was.a 
fit one for appeal under the Code of Civil Procedure. 


: 1933. November 13. Parikh for the respondent. 
his appeal i isnotcompetent. The Provincial Insolvency 


$95 
iC. 
1934 


Mauss BA 
THAW 


u 
Ma- PR, . 


_Act, 1920, provides by s.4, sub-s. 2,that the decision _ | 


of the District Judge is to be final “ notwithstanding 
anything. contained: in any other law for the time 
being in. force.”.. The effect is to exclude the 


_ provisions: of the. Code of Civil Procedure and the ~ 


“Letters Patent with regard to appeals to the Privy 
_ Council. ‘The words in the sub-section “ subject to the 
4 provisions of this Act’’, and the. provision by s. 75 
~ that in.a: limited class of cases there shall be a right to 
appeal. to the High Court, do not take away the effect 
-of the words above. quoted. Chatrapat Singh Dugar v. 
‘Kharag Singh Lachmiram (1), was decided under 
the Act of 1907: which contained no ‘provision in the 
terms of s. 4,sub-s. 2, of the Act of 1920. [Reference 
was Tnade- ali -ta Rangoon Botataung Company v. 
The Collector, Rangoon (2), and Secretary of State 

‘India ~ v. _Hindusthan Co- ope ative Insurance 
Society (3).] 





Dunne K.C. er Pentell for the appellant. There | 


is a right of appeal under the Code of Civil Procedure 
: and under the Letters Patent. S. 4, sub-s. 2, 
-has not the. effect of taking away that right in cases 
jn which by s. 75, sub-s. 2, a right to appeal to the 
High Court is given. The right of appeal to the 
| High Court, not being merely consultative, . the 
ordinary rules as to appeals to His Majesty in Council 








(1) (1913) LL.R. 40 Cal. 685, 
(2) (1912) ELAR, 40 Cal, 21 ; L.R, 39 LA. 97, 
(3) (1934) LL.R. 59 Cal. $5; L.R.58 1,4. 259, 
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igs: or - ‘India v.. Chelitani 





Rania Rao (1). 

: Their Lordships dismissed. the preliminary: oiiec! 
tion and proceeded (on November 14 and December . 
12) with the hearing of the appeal upon the merits. 


_ 1934. January 15. The judgment of their Lordships 
was delivered by | 


- LorD THANKERTON. The appellant is receiver of | 


‘the estate of Po Thit and Ma Nyein E, _ his. wife, 


who were. adjudicated insolvents on the 11th January, 
1929, and he appeals from a decree of the . High. 
Court of Judicature at Rangoon, dated the 18th January, 
1932, which reversed the order of the District Court 
of Henzada, dated the 30th March, 1931, and directed 
that the respondent be added in the schedule gf 
creditors of the estate in respect of certain sums, 


’ amounting in all to’Rs. 18,691-9-0, claimed in respect © 


of eight promissory notes. The respondent had also 
claimed in respect of a mortgage debt of Rs. 4,000, 
but it is now admitted that it had been satisfied. 
"Prior to the application by the respondent. to be 
added in the schedule of creditors which was filed 
on the 30th January, 1931, and out of which the. 
present appeal arises, the appellant had made an 
application under s. 54 of the - Provincial. Insolvency 
Act, dated the 6th April, 1929, against the presént. 
respondent, asking that the payment by the insolvents. 
to her of a sum of Rs. 19,000 within three months 
of the petition for adjudication should be declared. 


. fraudulent and void and that:the present respondent 


should be ordered to pay the amount to him. After 
‘an enquiry, the District Court annulled the payment, — 
‘which had been made on the 24th September, 1928, 





1) (1916) LLR. 39 Mad. 617; L.R. 43 LA, 192, 
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and in fact amounted to Re" 18,618-1-6, and directed 
the respondent to pay that amount to the appellant. 
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The. respondent, appealed to the High Court, but Ba THAW 


her appeal ‘was dismissed, and an. application for 
Jeave to appeal to His Majesty in Council was also 
ainsuccessful. The respondent then filed the present 
application. 

In these. earlier proceedings. the respondent 
admitted that..the payment had been made to her, 
but she claimed that it was paid as the price of 
paddy which was stored in her godown and on which 
she claimed to have had a lien for debts due to her 
by ‘the insolvent Po Thit. In support of that claim 
of indebtedness she produced loose counterfoils of 
the eight promissory notes and the mortgage for 
Rs. 4,000, representing the same claim of indebted- 
ness in respect of which the present application is 
made by her. In the course. of the enquiry in these 
_ earlier proceedings the present respondent » gave 
evidence in support of her claim and her. evidence 


was stipported by that of the insolvent Po Thit. In 


her evidence the respondent admitted that the mort- 
gage debt of: Rs. 4,000 had already been satisfied. 
In the present application the advocates for both 
parties agreed that the evidence in the earlier 
proceédings should be. evidence in the case, and 
that they would produce no further evidence. 

- The respondent raised a preliminary objection to 
the competency of the present appeal maintaining 
that under s. 4 (2) of the Provincial Insolvency Act 
the’ decision of the District Court was final, subject 
only to a limited right of appeal to the High Court 
- under s. 75 (2), any right of further appeal being 
thereby excluded. But, in their Lordships’ opinion, 
this objection is not: maintainable, in view of the 
_ decision of this. Board in Secretary of State for 
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India v. Chelikani ‘Rani Rde (1) in ied a ‘similar “ 


‘objection was taken in ‘respect. of the provisions ‘of - 


the Madras Forest Act of 1882, and: it was held that, 


_when: such a right of appeal is given to one. of the 


ordinary Courts of the country, the procedure, orders.’ 
and decrees of that Court will be governed by the 


ordinary rules of the Civil Procedure Code. 


At the first hearing of the. appeal their ne 


_ drew the attention of the parties tothe fact that on. 


the face of the record’ as’ presented, the ‘District. 


Judge had annulled the order for adjudication on: the 


11th July,.1929, and there was nothing: to. show that 
that order had ceased to operate. The hearing was.’ 
accordingly adjourned to -enable the parties to clear’ 
up the matter. On the resumption of the. hearing at 


a later date, the parties: explained that an appeal had” 


been taken. by creditors against the order of annul- 
ment, and that, on the 14th July, 1930, the High. 


Court had set aside the order of the District Judge 


and extended the time for the application for discharge’ 
[R.M.KR.M. Chettyar v.Ko Po. Thit (2). It is 
surprising that this does not appear éither in the. 
record or in the cases on bee of the suESene and 
respondent. 

_ The main question in the saveal” was beth’ 
the respondent had proved the indebtedness of the 
insolvent Po Thit to her, As already’ stated, . the 


respondent admits that the mortgage debt of Rs. 4; 000: 


has.-been satisfied, and she no. longer claims in 
respect of it. The eight promissory notes were .not 
produced, but the loose counterfoils were. T he whole 
matter turns on the credibility of the respondent and. 
of the insolvent Po Thit. The learned District Judge, 
who had not seen the witnesses, found their. evidence 


(1) (1916) LLL. ILL R, 39 Mad, 617, 625 ; L.R..43 LA. 192, 197. 
(2) 11990) LLR, 8 Ran. 506, 
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. ‘pnreliable ; ; the High Court. took the ‘eontraty view. 
It was for the appellant to satisfy their . Lordships 


MaAuNnc 


that. the High Court had taken an erroneous view. Ba THaw 


‘on this question; which is purely one of. fact. It is 
unnecessary to review the evidence in detail - it is 
ofully dealt within the judgments of the lower Courts. 
It is sufficient to say that the appellant has failed to 
satisfy their Lordships that the High Court has come 
to a wrong conclusion, and it becomes unnecessary 
to. consider the further contention of the respondent 
‘that the decision. of the Courts in the earlier proceed- 
ings forms. res judicata on the question of the 
‘particular indebtedness in Sespeet of which the present 
. es is made. 

‘Their Lordships will therefore “humbly advise His 
‘Majesty that .the appeal should be. dismissed, and 
‘that. the decree of the High Court, dated the 18th 
_. January, 1932, should ‘be. affirmed, the appellant to 
“pay. the respondent. her: costs in, fits appeals 


Solicitor for appellant : J. E. Lambert. | 
‘Solicitors for respondent : T..L. Wilson & Co. 


Ma ies 


200 


~ 1934 
Mar. far. 5. 


INDIAN LAW. REPORTS. [Vou <i a 


APPELLATE CIVIL. 
Before Sir Arthur Page, Kt., Chief Justice, and: Mr. Tustice Dag: i 


‘POOZUNDAUNG BAZAAR Co., Lip. : 
v. 
“ELLERMAN’ S ARRACAN RICE AND 
TRADING Co.,. Lrp.* 


Easements of Light and Air —Damages and Mandatory Injuntvon-Detaj and: 
Acquiescence—English and Indian Law of Injunction different—Defen- Ph 
dants’ conduct—No loss of plaintiffs’ business—Pecuniary compensation: 

’ when an adequate relief—Specific Relief Act (I of 1877), s,.54. ‘/ : 

_ The plaintiffs claimed a prescriptive right to light and’air entering through, wt 

windows in the- northern wall of their*three-storeyed building: which’. was Me 

situate in the bank area of the City of Rangoon, and was. used for . office and 
business purposes. They sued. thé. defendants for an injunction ‘restraining 


' them from-proceeding with the erection of their five-storeyed building: on the 
‘adjoining land to sucha height or in such a way as would Substantially “ 


obstruct the plaintiffs’ ancient lights, As the defendants had completed their -- 
building during the pendency of the suit, they further asked for a mandatory. 
injunction for the removal of such portion of defendants’ building as interfered.’ 


‘with the plaintiffs’ right to light and air, Prior to the erection of the defen-- 


dants’ building the plaintiffs wrote a number of letters to the defendants. - 
warning them of their rights, but the. defendants ‘ignored the warning. and 


.proceeded to complete the building. The: trial’ Judge held that under the | 


provisions of s, 54 of the Specific Relief Act the Court may grant a ‘perpetual . 
injunction where an invasion is such that pecuniary compensation would not 
afford adequate relief. The question whether an injunction should issue or’ 
whether the plaintiff should be awarded damages depended onthe circum- 
stances of each particular case. If it is clear that damages will afford adequate 
relief to the injured party and the defendant has not been guilty: of any high- 
handed action or un-neighbourly conduct, an. award in damages would be 
the appropriate remedy. 

The trial Judge held that an actionable’ nuisance had been caused ‘and. 


. granted a mandatory injunction on the following grounds: (1) that dainiages *. 
. would not afford the plaintiffs in this. case adequate relief, (2) that the: plaintiffs. 


could not be required to reconstruct their building to suit the convenience of the’: 
defendants, (3) that the defendants could have designed their building i in such a ° 
way as to respect the rights of the plaintiffs, (4) that the defendants had cei 4 
unfairly and in an unneighbourly spirit. 

The defendants appealed contending that damages were an adequate relief; 
that the plaintiffs were not entitled to an injunction owing to their delay i in filing . 


. the suit ; that the only damage which the plaintiffs: had sustained was a loss” 
_of comfort, but that their business had not suffered in any way by the action ‘of 


the defendants ; and that both the balance of convenience and the. dlepropors: 





* Civil First Appeal No. 109 of "1933 from the. judgment of this Court on ‘the: 


* Original Side in Civil Regular No. is of 1931, 
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“fionate hardship on the defendants which would result ‘from the injunction 
required that no mandatory injunction should issue. 


were not bound tosue for an interim injunction in the suit. Black v, 
ish Temperance Life 1 Assurance Company, 42 Ir. L.T, Rep. 194—referred to. 
In the circumstances of the case.according to English law the respondents 
’ weré entitled to an injunction as of course, A Court of Equity would take into 
account the-conduct of the defendants and the burden was on them to show 
: <ause why the Court’ “should not issue an injunction. Having regard to their 
onduct the defendants could not discharge this. burden. Colls v. Home and 
: Colonial Stores, (1904) A.C.179; Martin v. Price, (1894) 1 Ch. 276; Shelferv. 
City: of London Electric Lighting Compary, (1895) 1 Ch. 287—referred to, 
_ But the law of India differed materially from the law of England relating to 
: injunctions. A court i in India is not concerned with the defendant’s conduct, 





; _ but has to consider whether the invasion is such that pecuniary compensation 


“-would not afford adequate relief. 
.. Anath Nath Debv. Galstaun, I,L.R. 16 Cal. 252 ; Boysun v. Deane, LL.R. 22 
' Mad. 251; Dawson v. Princess Rounac, .L.R.. 6 Ran. 456; Dhunjibhoy v. 


* Lisboa, LL.R. 13 Bom, 252; Ghanasham Nilkant.v. Moroba, 1.L.R. 18 Bom. 


“M74 Sultan Nawaz Jung v. Rustomji, 1.L.R. 20 Bom.-704; Tituram v. Cohen, 
e L:R. 33 Cal. 203—referred to: Benode Coomarze Dossee v. Soudaminey, LL.B. 
“16 Cal. 252—discussed. 
“In England also damages: and. not an injunction are frequefilly awarded in 

’ gases where in earlier days an injunction would have been decreed as of course, 

Black v. Scottish Temperance Life Assurance Company, 42 Ir. L.T. Rep. 

“194 ; Colls v.. Home and Colonial Stores, (1904) A.C. 179; Holland v. Worley, 26 
“Ch. 578 ; Kine v. Jolly, aves) 1 Ch. 480 ; Smith v. Smith; L.R, 20 Eq. 500— 
- referred to. 

. Held that, having regard to all the circumstances of the case, the appropriate 
“relief for the Court to award in this case was damages and not an injunction. 
: Notwithstanding ithe action of the appellants the respondents’ building still 
“remained substantially useful for business purposes, Although the light in 
“their rooms had been darkened and artificial illumination had to be resorted to 
smore frequently thé respondents had suffered no loss of business. An injunction 
would ‘entail upon the appellants immense expenditure out of all proportion to 
the extent of the injury that the respondents had suffered by reason of the 
on appellants’ violation of their easements of light and air. 





The plaintiffs (respondents i in the appeal) filed the 
“suit against the defendants to restrain them from inter- 
fering by their building operations with the’ plaintifis’ 
-. prescriptive rights to light and air. The facts are fully 
set out in the judgments reported below. On the 
* Original Side the case was heard and decided by. 
LEACH, J.—The plaintiffs instituted this suit on the 2ist 


- November 1931 for an injunction restraining the defendants from 
‘nrnceedins with the erection of a huilding which would interfere 


Held, that the respondénts were not guilty of any laches or acquiescence, i 
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with the access of light and air through certain. windows in the 
north wall of the plaintiffs’ building. During the pendency: of the- 
suit the defendants completed their building and the plaintiffs now 
ask for an injunction which will compel: the deferidants to der 
so much of the structure as interferes with the plaintiffs’ ‘tights. . 
There is the usual alternative claim. for a decree for damages. : 





The plaintiffs are merchants and their buifiling is situate’ in. 
what has been referred to in the. course of this case as:the bank 
area of the City of Rangoon. The building constitutes the plain- 
tiffs’ office premises, 1t having been built for ‘this purpese. over. 


‘thirty years ago. Itisa three-storeyed structure with a frontage . 


of. 55 feet on Phayre Street, cne..of the principal. streets of. 5 


Rangoon. ‘This is the eastside of the building, which extends 


towards the west for a distance of 115 feet; On the’ north side; 
on the ground ficor are eleven windows and cne dcor,.on the’. 

first floor twelve windows and.on the second ficor a like number 
of windows. These north windcws are the mcst. important to the . 
plaintiffs as far as the access cf light is concerned... Previous to 
the erection of the defendants’ building there was onthe same 


site and had been for many years a building of only one a 


storey, the south wall of which faced six windows in the ground 
floor of the plaintiffs’ building on its north side. There ° was a» 
passage between the two buildings about eight feet wide. In 
1914 a five- storeyed building, known as the Oriental Building, was 
erected on the site immediately to the west of the one- -storeyed 
building. The south wall cf this building faces the north wall of 


the plaintiffs’ building for a distance of about 50 feet with a space 


of about 13 feet between the two. buildings. The’ defendants - 
demolished the one-stcreyed building and have built on the sitea . 
five-storeyed building in alignment with the Oriental Building on 


- the south. As the result of the eréction of the defendants’ build- 


ing the plaintiffs’ building has now facing: its north wall two 


_five-storeyed buildings about. 13 feet away: Between the Oriental. - 


Building ang the defendants’ building isa passage about eight feet. 


wide. This leaves an cpen space-opposite one window and. the: 
portion of another on'each floor of the plaintiffs’ building. 
The erection of the Oriental Building affected the light coming: 7 
to the plaintiffs’ building through its north windows but not toa . 
material extent as ihere was still the open space over the one- °. 
storeyed building. The plaintiffs complain that the defendants’ 
building has so diminished the light on the ground floor. and on °’ 
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the first floor of. thei building as to create a nuisance. This the 
defendants.deny.’ They did admit, however, in the course of the 
case that.their building has affected the plaintiffs’ light, though 
not'to ar extent to give rise to a cause. cf action. The questions 


which:call for decision i in this case are two, namely whether the | 


defendants by the. erection of their building have deprived the 

plaintiffs of so‘mugh light as to entitle them to relief and if so 

whether the relief should take the form of an. injunction or a 
: decree for damages. 


On the ground floor of the plaintiffs’ building are two rooms 
which obtain their light entirely from windows in the north wall 
of the ee There is also a large general office with five 
‘windows in- the north wall and nine windows in the south 
wall. Ge ae first floor there are four rooms which obtain 
‘their light ‘entirely from windows in the north wall. On this 
floor ‘there is also a general office which has one window 
in the north wall and eleven windows in the scuth wali. The 
‘two rooms on the ground floor and the four rooms on the first 
‘floor which face north are the office rooms of the plaintiffs’ 
Managers arid assistant managers. There can be no doubt that 


the plaintiffs have acquired an ‘easement of light and dir in ~ 


. respect of the windows in their nerth wall. At the time of the 
institution of the suit these windows had been in existence for 30 
years and.an adequate supply cf light and air had been obtained 

. through: them throughout this period iti respect of rooms on that 

side of the building. The same remarks apply to the second floor 
but with regard to this foor the plaintiffs do not now contend 
that the defendants’ building has rendered the light inadequate. 

S. 26 of thé Indian Limitation ‘Act, 1908, provides that where 
‘therexhas been an access and use of light and air without inter- 
ruption for twenty years the right to such access and use shail 
.be absolute and indefeasible. This section has been interpreted 

. by various High Ccurts in India in the light cf the decision of 
“the House cf Lords in Colls v. Home and Colonial Stores, Limited 

(1) where it was held that in order to constitute an actionable 
-. obstruction of ancient lights it is not sufficient that the light is less 

_. than before. There must be a substantial privation cf light, 

_. enough. to render the occupation of the house uncomfortable 
_ according to the ordinary notions of mankind and in the case 





+ (1) (1904) A.C. 179, 
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of business premises to prevent the plaintiff from carrying on his - 


‘tierMan’s business as beneficially as before. In the course of his. judgment 
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in this case Lord Davey said : 


“ According to both principle and sniboetiy, Iam of opinion’ : 
that the owner or occupier of the doniinant tenement is’ 
entitled to. the uninterrupted access through his ancient: 
windows of a quantity of light, the measure of which is 
what is required for the ordinary purposes of inhabitancy . 
or business of the tenement according to the ordinary 
notions of mankind, and that the question for what - 
purpose he has thought fit to use that light, or the mode 
in which he finds it convenient to arrange the internal 
structure of his tenement, dces not affect the question. 
The actual user will neither increase nor diminish the - 
right. The single question-in these cases is still what it . 

-was in the days of Lord Hardwicke and Lord asia 

whether the obstruction complained of is a nuisance.’ 
In Paul v. Robson (1) which was an appeal from the Calcutta 
High Court, the Privy Council held that the law'as stated by Lord 
Davey in, Colls’s case is the law as laid down in that decision and 
that it accurately formulated the law on the subject. It has been 
held that the expression “ carrying on the’ business beneficially ” 
is not to be read as depending on the question whether or not the 
Person carrying on the business is likely to lose a customer. The 
test is whether he would carry on the business less beneficially to 
himself, whether in discharging his duty to his customers on the 
one hand or in preserving his health and facility of transacting 
business on the other. [Dent v. Auction Marl Company (2).] © 


Before I deal with the evidence relating to the nuisance com- 
plained of by the plaintiffs I will refer to the comreapiaggeting 
defendants proceeded with their building operations fully aware of: 
the plaintiffs’ claim to an easement of light and air. On the 5th . 
November 1930 the plaintiffs wrote to the defendants: stating that 
they had reason to believe that the defendants were about to erect 
a building on the adjoining land and calling upon them to give an | 
undertaking that the new building would not interfere with or: - 
diminish the light and air which had been enjoyed without inter- 
ruption for a period of upwards of 29 years. The letter added that ~ 





(1) (1915) LL.R. 42 Cal, 46, (2) LAR, I. Eq, 238 at. P. 246. 
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if the undertaking was not given and if it appeared that the new 


building was likely to be a nuisance legal proceedings would be 
instituted. No reply was received to this letter and on the Ist and 
again on the 12th December 1930 the plaintiffs wrote asking for a 
reply: Still no'reply wasreceived. Mr. Mohamed Ismail Ariff, a 
director of the defendant companies, eventually telephoned that he 
‘would interview the plaintiffs’ general manager with Mr. Bray, the 
defendants’ architect, but he did not doso. On the 18th February 
1931 the plaintiffs’ advocates wrote to the defendants pointing out 
that no undertaking had been given but they had advised their 
clients to assume that their rights would be recognized until they 
‘ saw from the nature. of the*building operations or other evidence 
-that the building would interfere with their rights. This letter was 
also ignored. The plaintiffs’ advocates wrote again on the 4th 
“March 1931 which on the 9th March 1931 brought a reply trom 
?-the defendants’ advocate. In this letter the defendants denied 
‘that the plaintiffs were entitled to any rights of light and air 
but: added that if such rights existed they would not be materially 
impaired by the new building The defendants did not propose 
to give any undertaking, but were willing to submit the plans 
.of the proposed building for the plaintiffs’ inspection. On the 
11th March 1931 the plaintiffs’ advocates wrote to. the defen- 
‘dants’ advocate expressing surprise at the denial of the plaintiffs’ 
‘rights, but as the defendants were prepared to produce their 
building plans they would ask their clients to arrange'to take 
inspection. On the 18th March 1931 the -defendants’ architect 
produced plans of the proposed building. These plans disclosed 
that the defendants intended to erect a building 80 feet high on 
- their site. On the 19th March 1931 the plaintiffs’ advocates wrote 
. to the defendants’ advocates with reference to this interview with 
the architect, pointing out that the new building would ruin the 
plaintiffs’ light except as regards: windows or portions of windows 
opposite the passage between the Oriental Building and the 
‘defendants’ building and that they saw no alternative for 
their’ clients but to bring a suit to restrain the building 
operations. The matter was, however, being referred to the 


. directors in London. In order to let the directors know the 


exact position the plaintiffs’ advocates asked to be supplied 
. with. copies of certain portions of the building plans. No 
“reply was sent to this letter and the copies were never 

supplied in spite of letters of reminder dated the 30th March, 
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27th April and the 10th June 1931. In the ‘meantime the 
building was going up, and as the plaintiffs felt that 
their rights were ia jeopardy they instituied the present 
suit. 


The plaintiffs’ case is that before the defendants’ building - 
was erected the rooms on the north side of the plaintiffs’: 
building had an ample supply of daylight but now: the use 
of electric light is a frequent necessity. Mr. Harding, the” 
plaintiffs’ import manager who joined the firm in 1912, states. 
that he had an ample supply of light and air until. the 
defendants’ building reached the level of the old one-storeyed 
building. Mr. Harding’s room is the first room on the grcund 
floor with windows on the north wall of the building. 
Before then electric light was never uséd in his office except 
on very dark and cloudy days in the monscon season. 
Mr. Harding now finds that he ‘has to use artificial light 
when there is no sunshine and. towards the middle of the 
afternoon when the reflected . light becomes less strong. 
Mr. Regan, an assistant in the plaintiff firm, whose office 
room is next to Mr. Harding’s on the ground floor, states 


‘that he has now to work with an electric light on the whole 


time, although before he only used it occasionally during. - 
the monsoon. Mr. Pyett, the general manager, Mr. Hunter, - 
the acting general manager and Mr. Hepburn, the manager . 
of the shipping department, who use the northern rooms on 
the first floor give similar evidence. Mr. Pyett joined the - 
frm in 1907, He never used electric light before except on 
rare occasions in the monsoon but now even in the months 


_of December, january and February, which are usually days 


of sunshine in Rangoon, the electric light is sometimes on 
all the day in his room. Mr. Hunter who took charge. of. 
the plaintiffs’ business when Mr. Pyett went on leave in April 
1932, has had experience of two of the rooms on the first 
floor. He finds that he has to use a desk lamp continuously 
in both the rooms and, when the sun is not shining brightly, - 
an overhead lamp as well. Mr. Hepburn states that ‘he. is 
compelled to use a table lamp even during the fine weather 
if the -sun is: the least overcast. He became an assistant in 
the plaintiffs’ business in 1910. These conditions did not 
apply before the defendants’ building went up. Captain 
Taylor, Lloyds’ Surveyor, who has known the plaintiffs’ building 
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for 29 years, and Mr. G. Somervaille, a former manager of 
the plaintiffs and now a partner in a firm of brokers in 
Rangoon, also depose to the altered conditions with regard 


to light in the plaintiffs’ building since the completion of the. 


defendants’ building. 

Mr. J. A. Carpenter, who is in charge of the resgarch work 
of the Burma Oil Company, Limited, conducted a series of 
_experiments to ascertain the effect. which’ the defendants’ 
building had on the lighting of the rooms on the ground floor 
and first floor-of the plaintiffs’ building on the north side. 
Mr. Carpenter whose qualifications cannot be doubted, says 
that the amount of direct daylight now entering the rooms 
referred to is below what is considered to be the bare 
minimum for comfort. In England a room is considered well 
lit when it is possible to obtain a daylight factor of at’ least 
2 per cent at any useful part of the room. By daylight 
factor is meant the ratio of the illumination at a given point 
‘on a selected plane in a building. to the total illumination 
given at that point on the horizontal plane if the complete 
sky. is unobstructed. The light on many monsoon days in 
Rangoon is worse than the light:on moderate winter days 
in England, so that in spite of high light values in the: fine 
weather there is no reason to depart from the English 
standard. Mr. Carpenter’s investigations show that the plain- 
tiffs’ northern rooms have considerably less daylight than the 
minimum required for working in comfort. With a view to 
contradicting: the evidence of Mr. Carpenter the defendants 
called Mr. N.C. Krishna Aiyer, professor of physics of the 
_ Rangoon University. I am however unable to place any 
- reliance on his evidence. He admitted that the: method which 
he had adopted of measuring the amount cf light on the 
horizontal plane did not give a correct reading, and it was 
the measurement of light on the horizontal plane with which 
he was really concerned. Moreover, his answers in cross- 
examination showed that he was not really conversant with 
the subject on which he was giving evidence. 

The absence of Mr. Bray, the defendants’ architect, from 


the witness box is very significant. Mr. Bray is one of the . 


leading architects in. Rangoon and the only conclusion I can 
come. to is that he was not called because the .defendants 
“knew that if he gave evidence he would be bound to give 
away their case. 
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I am fully satisfied that as the result of the erection of © 


Evierman’s the defendants’ building the northern rooms on the ground 
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floor and on the first-floor of the plaintiffs’ building have been 
turned from well lighted rooms into rooms so badly lighted that 
the use of electric light has constantly to be resorted to: This 
in my opiwion amounts to a nuisance within the meaning of 
Colls’s case. As Lord Cranworth L.C. observed in Yates v. Jack 
(1), no adequate substitute can be found for a deficient supply 
of daylight, and in this case the’ deficiency is very marked. 
The building bye-laws. of the Rangoon Corporation provide 


_that every habitable room shall have at least one window, 


iron barred doorway, or other aperture opening directly into 
a space not less than five feet wide and open to the sky 
or into a verandah. The total area of such window or 


‘windows, doorway or doorways, aperture or apertures, “shall 


not be less than one-eighth of the total floor area of such 
room. It has been.suggested by some cf.the defence witnesses. 
that as the. plaintiffs’ rooms have a window area of more 
than one-eighth of the floor space, opening on to a passage. 
13 feet wide, there is no cause for complaint.» This argument 
is entirely fallacious. As was asked in Dent’; Auction Mart 
Company (2) are the plaintiffs who ‘have ‘been’ carrying on 
business for many years in their present premises to have 
their rights measured by what may be supposed to be the 
minimum to be afforded to persons who inhabit the. meanest ~ 


‘houses that can be selected for comparison ? 


It is possible by very extensive alterations to reconstruct. 
the interior of the plaintiffs’ building so as to give a 


reasonable supply of light, notwithstanding the erection of the 


defendants’ building. This would, however, necessitate the 
dismantling of the main stair-case,. which is in the front part 


of the building and reerecting it in the centre of the building; 


removing the back stair-case from its present position on the 
north side of the building to the south side; demolishing the 


present rooms of the managers and assistant managers and 


the making of new rooms to the front of, the building. This 
-would mean a complete alteration of the existing arrangements 
on the ground floor and the first floor and less extensive 
alterations on the second floor. It would also mean that the 





(1) 1 Ch. 295, (2) LR. IL Eq. 238, 
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Union- Bank of London (1); Goddard on Easements, p. 438 ; 
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1934. 


i (2) that where ‘the defendant is doing an act which grrerman’s 


ll render the plaintiff’s property absolutely useless to him 
less it is stopped, in such a case, inasmuch as the only 
mpensation,- which could be given to the plaintiff, would 
to compel the defendant to purchase his property out 
d out, the Court will not in the exercise of its discretion, 
mpel the plaintiff to sell his property to the defendant,’ 
' refusing to grant him an injunction and awarding him 
mages on that basis [see Holland v. Worley (2)]. Between 
ese two extremes, where the injury to the plaintiff would 
less serious where the Court considers the property 
ay still’ remain with the plaintiff and be substantially useful 
him as-it was before, and where the injury is one of a 
iture that can be compensated by money, the Courts are 
ssted with a discretion to withhold or grant an injunction, 
aving regard to all the circumstances of the particular case 
efore them, including the fact that the premises are situated 
1 a city, like this, where land suitable for building is limited 
ad very valuable, and where property owners should, so 
wr as possible, consistently with the existing rights of their 
eighbours be allowed to utilize it to the utmost extent.” 
“his case was qucted with approval by Young J. in 
fahomed Auzam Ismail v. Jaganath Jamnadas (3), where an 
’ ajunction was sought-to restrain the defendant from erecting 
. building which would completely ‘block up all access: of 
ur through thirteen ventilation holes which gave ingress of 
ur to a stable on the plaintiff’s ground floor. and all access 
€ light-and air through: a window on the first floor which 
was the only window giving light to the middle room on 
chat: floor. The injunction was refused as it would prevent 
the defendant from building on his land and compensation 
would give the plaintiff a chance of putting his house’in as 
good a position or better than it was in before as regards 
air or light and place him in no worse position than all 
owners of interior houses in that part of Rangoon. The 
passage which I have quoted from the- judgment of Farran J. ° 


(1) 2 Giff, p. 686, (2} 26 Ch.D, 578. 
(3) (1925) LL.R. 3 Ran, 230, 
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in Ghanasham Nilkant Nadkarni. v. Moroba Ramchandrc 
Pai (1) was quoted with approval in the judgment of : 
Bench of this Court, consisting of Page C.J. and Das J 
in the unreported case of Lee Paik Leong and one v. Tan Kis 
Eng (Civil First Appeal No. 148 of: 1930). The decision o 
Young J. in Mahomed Auzam Ismail v. Jaganath Jamnadas (2 
was also quoted with approval. The case of Lee Pai, 
Leong and one v. Tan Kin Eng, related toa room in the -to] 
storey of a three-storeyed - building, the light of which ha 
been . affected by the defendant’s building. The lower Cour 
refused an injunction and granted a decree for Rs. 400 damages 
In confirming the decision of the trial Court the Appellate Cour 
said “‘ We do not think that the defendants’ building would rende 
the plainiiff’s ‘building absolutely useless but it might diminis 
materially the light to one of the rooms. Still we think havin 
regard to the fact that Rangoon is an expanding city wher 
new buildings are springing up every day, this is a - case i 
which pecuniary damages will be an adequate compensation t 
the plaintiff for the loss of her rights.’”” Here damages afforde 
adequate relief. In Bhimaji Vasudev Shivkamat v. Yeshvai 
Changagouda Patil (3), the Bombay High Court took the vie 
that where the case was one of irreparable or very substanti: 
injury, a mandatory injunction should be granted. A mand: 
tory injunction was refused by. the Calcutta High Court i 
Anath Nath Deb v. Galstaun (4), as permission to build : 
his own risk had been given to the defendant, who according 
had put up a large and expensive building. At the time « 
the trial the defendant could not comply with the mandato1 
injunction, except by pulling down his building. or by pullix 
down such part thereof as would render the remainder pra 
tically useless. The plaintiff’s hcuse was a small house ar 
would in the ordinary. course have been pulled. down in. a fe 
years and rebuilt. Fletcher, J., who tried the case, after. taki: 
into consideration the. delay on the part of the plaintiff a1 
other circumstances, came to the conclusion, although not wit 
out hesitation, that the proper remedy was by way of damag 
and not by way of a mandatory injunction. It would, howeve 
appear that the decision would have been otherwise if tl] 
plaintiff had not given permission to the defendant to build 


(1) (1894) LL.R. 18. Bom. 474 at p. 488. . (3) 31 Bom. L.R. 771, 
{2) (1925) LL.R. 3 Ran. 230. (4) (1908) LL.R. 35 Cal. 66! 
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plaintifis would have to give up to a large extent their 
right to light from the north. The carrying out of the 
alterations would take several months and the cost would be 
about Rs. 20,000. According to Mr. Bush, the Government 
Architect, even these extensive alterations would not give 
sufficient light, unless the floors were covered with white 
‘Terrazo tiles. This would bring the cost of the alterations 
to about Rs. 28,000. The plaintiffs do not want to alter 


their building.. In fact, they strenuously object to being 


compelled to do so, and press for an injunction compelling 
the defendants to demolish so much of their building as 
interferes with their acquired rights. This. brings me to the 
consideration of the question whether the plaintiffs are entitled 
to the injunction which they ask for or whether they must 
be satisfied with a decree for damages. 

_.Prior to Lord Cairns’ Act (21 and 22 Vic., Cap. XXVII) 
“the Courts of Equity in England had no jurisdiction to award 
damages. S. 2 of that Act gave them this power, although in, 
Shelfer v. City of London Electric Lighting Company (1), it was 
held by the Court of Appeal that in cases of a continuous 
actionable nuisance the jurisdiction to award damages ought 
only to be exercised under very exceptional circumstances. 
The question was raised in Colls’s (2) case. Lord Macnaghten 
in. his judgment in that case observed that the question of 
giving damages in addition to or in substitution for an 
injunction was a delicate matter. He continued: “It is a 
matter for the discretion of the Court and the discretion is a 
judicial discretion. It has been said that an injunction ought to be 
granted when substantial damages would be given at law I have 
some difficulty in following out this rule . .. In some cases, of 
course, an injunction is necessary—if, for instance, the injury 
cannot fairly be compensated by money—if the clefendant has 
‘acted in a high-handed manner—if he has endeavoured to steal 
a march upon the plaintiff or to evade the jurisdiction of 
the Court. In all these cases an injunction is necessary, in 
order to do justice to the plaintiff and as a warning | to 
others. But if there is really a question as to whether the 
obstruction is legal or not, and if the defendant has acted 
fairly and not in an un-neighbourly spirit, I am disposed to 
think that the Court ought to incline to damages rather 


than to. an injunction.” 
* (1) (1895) 1 Ch. 287. : (2) (1904) A.C. 179 at p. 193, 
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S. 54 of the Specific Relief Act provides that when the 


Evierman'’s defendant invades cr threatens to invade the plaintiff's right 
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to or enjoyment of proper ty the Court may grant a. perpetual 
injunction where the invasion is such that pecuniary compensation 
would not afford adequate relief. S. 55 states: 

‘““When to prevent the breach: of an obligation it is 
necessary to compel the performance of certain 
acts which the Court is capable of enforcing, the 
Court may ‘in its discretion grant an injunction 
to prevent the breach complained of, and also to 
compel performance of the requisite acts.” 

Illustration (a) to this section reads as follows: 

‘““A, by new buildings, obstructs lights to the access 
and. use of which B has acquired a right under 
the Indian Limitation Act; Part IV. B may 
obtain an injunction, not only to restrain A from 
going on with the buildings, but also to pull down | 
so much as obstructs B’s lights.” 

The question when an injunction should be auantad was 
discussed by the Bombay High Court in 1888 in the case 
of Dhunjibhoy Cowasji Umrigar v. Lisboa (1). In that case 
Sargent C.J. said, “The question, however, whether damages 
are a sufficient compensation does not, we think, present 
itself to the Courts of this country in precisely the 
same manner and form as it does to a Court of Equity in 
England. This latter Court in awarding damages. under 
Lord Cairns’ Act exercises a discretionary power in departing 
from the specific relief which .it had hitherto exclusively 
afforded ; and could scarcely be expected to take so broad 
a view of the subject as the Courts of this country whose 
“duty’ it is under the Specific Relief Act not to grant ‘an 
injunction where damages afford: adequate compensation.” 
In Ghanasham Nilkant Nadkarni v. Moroba Ramchandra. Pai (2), 
Farran J. said “Two principles are, I, think, deducible from 
the English cases, which may be deemed binding upon our 
Courts: (1) that Courts ought not to interfere by way of 
injunction when obstruction of light is very slight and 
where the injury sustained is trifling, except in rare and 
exceptional cases ~ Dent v. Auction Mart Company (3); Herz 


(1) (1889) I.L.R.13 Bom. 252, (2) (1894) LL.R, 18 Bom, 474 at p. 488. 
(3) LR, II Eq, 238, 
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s own risk and had not delayed taking action. The Court 
jected as irrelevant the argument that the plaintiff could by. 
aking internal alterations improve the light coming to his 
iilding. The Allahabad High Court in Yara v. Sana-ullah 
), held that it was not intended by s. 54 of the Specific 
elief Act,. 1877, that a man should not have an injunction 
anted ‘to him unless his property would otherwise be 
‘actically destroyed if the injunction were not granted. In 
.¢ Madras Presidency the Indian Easements Act applies. 
here is, however, no difference in the principles governing 
.e question whether an injunction shall issue or a decree 
x damages be granted instead. In the case of V. S. Muthu. 
rishna Ayyar v. Somalinga Muninagandrien (2), the Madras 
igh Court held that damages were not an adequate remedy 
hen the plaintiff's house had been darkened so as to make 


-uncomfortable and in part useless. The proper remedy 


as an injunction. The defence raised the argument that by 
aking alterations in his building the plaintiff could provide 
esh sources of light and air. This argument was held to 
2 unsustainable as it would permit the wrongdoer to take 
ivantage of his own wrong to compel another person to 
jange his own building to suit his convenience. A party 
ausing an injury to another could not object to appropriate 
lief being granted to his opponent, on the ground that he 
‘ould suffer sericus injury by being compelled to undo his 
wn mischief. 


The question whether an injunction shall issue or whether 
ie plaintiff must be content wiih an award cf damages must 
epend on the circumstances cf each particular case. If it 
; clear that damages will afford adequate relief to the 
ijured party and the cefendant has not been guilty of any 
igh-handed action or un-neighbourly conduct, an award in 
amages is in my opinion the appropriate remedy. By this 

do not mean that a person should for a monetary payment 
e compelled to surrender his property or be deprived to.a 
ige extent of ihe’ beneficial use of it, but if the property 
; still substantially useful to him a depreciation in value can 
e€ met by a decree for damages. Further, it is clear that a 
erson entitled to an easement of light and-air cannot be compelled 
2 reconstruct his building to suit the convenience of a wrongdoer. 


(1) (1897) LL.R. 19 All. 259. {2} (1913) ILL.R. 36 Mad. 11. 
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Would damages afford the plaintiffs in this case adequate 


Bivencaw's relief ? I consider not. The defendants’ building deprives 
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them to a very great extent of their best source of light. The 
Phayre Street side is less than half the length of the north 
side. If the defendants’ building is to remain as’ now con- 
structed it will ‘mean that the plaintiffs will have lost for 
ever an aimple source of light from ‘the north. Even the 
reconstruction of the building would not place them in as 
good a position as they were before, and without reconstruction 
enough daylight for the ordinary purposes of their: business 
cannot be obtained. But if the alterations would put’ the 
plaintiffs exactly in the same position as before this is nec 
answer to their claim for an injunction. The alterations woulc 
not be of a minor nature but would mean the reconstructior 
of practically the whole of the ground and first floors cf the 
plaintiffs’ building. In my opinion it would be a negation o: 
justice to require a person to demolish his property and recon 
struct it in order that he might escape from the consequence: 
of a gross infringement of his rights. Moreover, the defendant 
have not acted fairly but in an un-neighbourly spirit and in 
utter disregard of the plaintiffs’ rights, as the correspondenc 
before suit shows. The defendants have been established i 
Rangoon for many years and must have known full well tha 
the plaintiffs did possess an easement of light and air a 
regards the windows in their north wall. Yet we find th 
defendants, after ignoring the plaintiffs’ letters for ‘month: 
denying the plaintiffs’ obvious rights. ‘The plaintiffs have show 
that by thé stepping back of the building from the secon 
storey to an extent which would reduce the cubical area b 
rather less than five per cent the defendants would have le: 
the plaintiffs in possession of an adequate amount of ligh 
And this could have been done without spoiling the appea: 
ance of the defendants’ building. , 

There is no question of delay on ihe plaintiffs’ part and 
consider that for the following reasons they are entitled to tk 
injunction which they seek: (1) A decree for damages woul 
not afford the plaintiffs adequate relief. (2) The plaintiffs ca 
not be required to reconstruct their building to suit the coi 
venience of the defendants. (3) The defendants could hax 
designed their building in such a way as to respect the plai: 
tiffs’ rights. (4) The defendants have acted unfairly and in < 
un-neighbourly spirit. 
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I accordingly grant the prayer for a mandatory injunction 
and direct that the defendants shall temove so much of their 
building as obsirucis the free passage of light and air to the 
windows in the ground floor and first floor of the plaintiffs’ 
building. The. plaintiffs will be entitled to costs and I allow 
special costs at the rate of 15 gold mohurs per day after 
fhe first day of the hearing. 


- The defendants appealed. 


McDonnell (with him Jeejeebhoy) for the appel- 
lants. Where the plaintiff delays bringing an action 


to protect his easement of light and air. he is not. 


entitled to a mandatory injunction against the 
defendant. The plaintiffs in the present case sent 
a notice, through their advocates, complaining of 
the infringement of their right to light and air; 
but that was not followed up by any action for 
another ten months, even though the defendants 
had proceeded with the construction of their build- 
ing in utter disregard of the plaintiffs’. letters. 
Mere notice calling upon the defendant not to 
proceed with a building is not sufficient to entitle 
a plaintiff to a mandatory injunction. Benode 
Coomaree~ Dossee v. Soudaminey Dossee (1); Haji 
Syed Muhammed v. Gulab. Rai (2); Anath Nath Deb 
v. Galstaun (3). In granting an injunction the Court 
exercises a judicial discretion and weighs the detri- 
ment that may be done to both parties. The 
Shanugger Jute Factory Company, Limited v. Ram 
Narain (4). The following factors weigh with the 
‘Court when dealing with cases of this sort—whether 
there has been. any undue delay on the part of 
the plaintifis in resorting to. the Court; whether the 
injury can be adequately compensated by damages, 


(1) LL.R. 16 Cal. 252. (3) L'.R. 35 Cal. 661, 
(2) LL.R, 20 All, 345. (4) LL.R, 14 Cal. 189. 
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and whether the injunction, if granted, would work. 
undue hardship to the defendant. a 

Nizamudin Gulam v. Abdul Gafur (1); Ghana- 
sham Nilkant v. Moroba Ramchandra (2); .Sultan 
Nawaz v. Rustomji Nanabhoy (3); . Ulagappan v- 
Chidambaram (4); Muhamed Auzam v. Jaganath 
Jamnadas (5); L. Dawson v. Princess Rounac 
Zamini Begum (6); Lee Paik Leong v. Tan Kin 
Eng (Civil First Appeal No. 148 of 1930 H.C, 
Ran.). 

Even assuming that there is a substantial dimi- 
nution of light and air the respondents are ‘still 
carrying on their business in the same premises, 
and there is no evidence to show that their busi- 
ness has been affected. It may be that they have 
to use artificial lights for more’ hours in the day 
than before, but that is not enough to entitle them 
to a mandatory injunction. In large cities, like 
Rangoon, high buildings are a common feature, and 
Courts must exercise their discretion in these matters 
very cautiously, 

Aynsley v. Glover (7) ; Lady Stanley v. Earl of 
Shrewsbury (8); Holland v. Worley (9). 

Great reliance was placed by the learned trial 
Judge on Colls v. Home and Colonial Stores, Limited 
(10). But that case did not lay ‘down any hardsand 
fast rule as to when and in what circumstances 
damages or an injunction would be the proper 
remedy. The only pertinent remarks on the subject 
are to be found in the judgment of Lord 
Macnaghten on p. 193, but even there the learned 


(1) LL.R. 13 Bom. 264, (6) LL.R. 6 Ran. 456, 
(2) LL.R. 18 Bom. 474, (7) 18 Eq. Cas. 544, 
(3} LL.R. 20 Bom. 704, (8) 19 Eq. Cas. 616. 
(4) LL.R. 29 Mad. 497, (9) 26 Ch.D. 578. 


(5) I:L.R. 3 Ran. 230, (10) (1904) A.C. 179, 
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Judge has guarded himself by saying that they were 
merely obifer, and that he did not intend to make 
those observations as being binding law. It has 
nowhere been laid down that where substantial 
damages ought to be awarded an injunction should 
issue. a 

In matters of this sort consideration is to be 
given to the position of both parties. The plaintiff 
should, of course, be protected in the enjoyment of 
a reasonable amount of light and air ; but, on the 
other hand, it must also be borne in mind that in 
so protecting the rights of the plaintiff undue harm 
ought not to be done to the defendant. The 
principles are summarised in Shelfer v. City of London 
Electric Lighting Company (1). See also Price v. 
Hilditch (2). 

- The case of Sheffield Masonic Hall Company v. 
Sheffield Corporation (3) shows that where the 
plaintiff does not ask for an interim injunction Courts 
will be loth to grant him an injunction at the trial. 


Foucar for the respondents, The observations of 
Lord Loreburn in Black:v. Scottish Temperance Life 
Assurance Company, Limited (4) are very much in 
point in the present case. No interim injunction was 
asked for because the plaintiffs would have to give an 
undertaking as to damages, which might be ruinous 
to them if their case failed. The plaintiffs were not 
the aggressors in this case; they were merely 
resisting the high-handed action of the defendants 
in proceeding with their building in spite of the 
plaintiffs’ protests. In fact, the plaintiffs’ letters 
"were not even answered. os . 


(1) (1895) 1 Ch. 287. (3) (1932) 2 Ch. 17, 18. 


{2) (1930) 1 Ch. 500, 509. (4) 42 Ir.L.T. R. 194; (1908) 
: 1 Ir.R. 541 at p. 577. 
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— Delay was inevitable in the circumstances of the 


Poozun- present case, because instructions had to be obtained 
DAUNG . | . . . 
Bazaak from the directors who are resident in England. 
Co,, Ltp, A : 
v, . . 
JELLERMAN’S [Pace, C.J. Is the law in respect of the granting 


RetN of injunctions the same in India as in England ?] 


TRADING : : i ; 

OO Team Yes. If the injury complained of is small 
damages may be an adequate remedy. But where 
the injury is great and continuous a.mandatory injunc-. 
tion is the only suitable remedy. 

The English cases relied upon by Wilson J. in 
Benode Coomaree v. Soudaminey (1) do not support 
the learned Judge in -his view that belated ay esas 
for injunctions are seldom granted. 

Price v. Hilditch. (2) may be cited as an. 
authority for the proposition that considerable use of 
artificial light may make the case a fit one for an 
injunction. In that case damages were awarded 
because the scullery could be used as a scullery 
even after the infringement of the easement; see 
also Dent v. Auction Mart Company (3) ; Anath 
Nath Deb v. Galstaun (4) at p. 670. 

The conduct of the appellants here was as 
unneighbourly as it could be. There has also been 
very substantial damage done to the plaintiffs. 


[Pack, C.J. This Court is not a, Court of morals. 
Can it be contended that the defendants’ conduct 
is relevant, and that the observations of Lord 
Macnaghten in Colls’s case apply to India ?] 


The Specific Relief Act has made no alteration 
in the law of India in this respect. The scheme of 


(1) LLAR. 16 Cal. 252. (3) 2 Eq. Cas. 238, 
(2) (1930) 1 Ch. 500, 509. (4) L.L.R. 35 Cal. 661. 
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the Act shows that the conduct of the defendant is 
relevant to prove that an injunction is the proper 
remedy. 

A plaintiff must be protected in the ‘comfortable 
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enjoyment’ of his: property. See ill. (7) to s. 54 Exisrman’s 


of the Specific Relief. Act. Where the diminution 
of the light is such that the plaintiff cannot . carry 
on his business according to the ordinary notions of 
mankind and without considerable discomfort an 
injunction is the proper remedy. 

_ Kine v. Jolly (1); Horton’s Estate, Limited v. 
James Beattie, Limited (2); V.S.. Muthu Krishna v. 
Somalinga (3); Yaro v. Ana-ullah (4); Charles 
Simon & Co., Ltd. v. Bradford Corporation (5). 


McDonnell in reply. In England an injunction 
is primd facie the proper remedy ; in India, it 
is not given unless it is shown that damages will 
-not afford adequate relief. English decisions on 
this subject are largely influenced by Lord Cairns’ 
Act. In India one has to look at the provisions of 
the Specific Relief Act for guidance. The conduct 
of the defendant is nowhere mentioned in that Act 
as being relevant, and therefore does not affect the 
question. Boyson v. Deane (6). 


Pace, C.J.—This case raises some interesting 
questions of law relating to easements of light and 
air. In their plaint the respondents alleged that they 
had acquired a prescriptive right to light and air 
entering through windows in the northern wall of their 
three-storeyed building in Phayre Street, Rangoon. 
The building had been erected by the respondents 
in 1901 for use as office and business premises. 


(1) (1905) 1 Ch. 480. (4) LL.R. 19 All. 259. 
(2) 42 T.L.R. 701. (5) (1922) 2 Ch, 737, 747. 
(3) LL.R. 36 Mad. 11. (6) LLL.R, 22 Mad. 251. 
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The respondents further alleged that the appellants, 
by erecting a five-storeyed building on land to the. 
north of the land on which the respondents’ building: 


stood, had caused so serious a diminution of the 


light and air that entered the respondents’ premises 
through the windows in the northern wall as to- 
amount to a nuisance. The respondents claimed a. 
perpetual injunction restraining the appellants from 
proceeding with the erection of their building to such: . 
a height or in such a way as would “ obstruct the 
plaintiffs’ right to light and air through any one or 
more of the said windows’, and also a mandatory 
injunction for the ‘removal of such. portion of the: 
defendants’ building as now interferes with the 
plaintiffs’ said right to light.” 


At the trial Leach J. passed a decree in Raitt 
of the plaintiffs with costs, ordering that “the defen-. 
dants do remove so much of their building as obstructs 
the free passage of light and air to the windows. 
in the ground floor and first floor of the plaintiffs” 
building hereinabove described.” From that decree 
the present appeal has been brought. 

The history and situation of the two buildings 
have been set out in detail in the judgment of the 
learned trial Judge, and it would be a work of 
supererogation on my part to recapitulate. them,. 
because it is now conceded that the appellants by 
erecting their building to the north of the respon- 
dents’ building committed a substantial violation 
of the prescriptive right of the respondents to light 
and air through the said windows, and the only issue 
that has been raised or canvassed at the hearing of the 
appeal is whether in the circumstances of the present 
case the .respondents are entitled to a mandatory | 
injunction, or ought to be awarded damages for the 
injury that the appellants have inflicted upon them. 
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Mr. McDonnell, who has presented the case for 1934 


the appellants with moderation and adroitness, and Poozun- 


whose argument, if I may say so, was no whit less Bazaar 
cogent because it was not pitched in too high a key, sien Oia 
relied upon two grounds in support of the appellants’ a peel 


contention that a mandatory injunction ought not to Rice anp 
TRADING 


have been decreed in favour of the respondents : Co., Lt, 
“(1) that by reason cf laches or delay on the part of eee 
the respondents in filing the present suit the appellants ought not 
to. be compelled to remove or reconstruct their building which if 
the respondents had filed a suit for an injunction earlier might 
never have been erected, and 
_ (2) that, although admittedly a substantial diminution of light 
and air entering the respondents’ building had resulted from the 
erection of the appellants’ building. having regard (a) to the fact 
that the respondents’ business has not in any way been adversely 
affected by the diminution of light and air thus caused, and that 
the only result of the action. of the appellants has been that the 
‘business of the respondents has been carried on in less comfort — 
than it was before the appellants had put up their building, and 
(b) to the balance of convenience-and the great and dispropor- 
tionate hardship that the respondents would suffer if the 
mandatory injunction was issued compared with the inconvenience 
that had been caused to the respondents, the award of a sum by 
way of damages would afford adequate relief to the respondents 
for the injury that they had received.” 


In support of the first ground upon which the 
appeal is based, the appellants referred to certain 
letters that had passed between the parties before 
action brought, from which it appears that building 
operations on the appellants’ site were commenced 
‘in February 1931; that on the 9th March the 
appellants denied that the respondents had any rights 
of light or air as alleged, but stated that they were 
“willing to submit the plans of their proposed 
building for inspection by the respondents”’, that on 
the 18th March Mr. Bray, the appellants’ architect, 
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showed the plans to the respondents, who on the 
19th March informed the appellants that the building 
which the appellants proposed to erect would ruin 
the respondents’ light, and that they would be 
compelled to bring a suit to restrain the appellants’ 
building operations, and would be obliged if the 
appellants would send to them a copy of certain 
portions of the plans as “the matter is being referred 
to London so that the Board of Directors there may 
issue instructions for the filing of a suit”; and that, 
notwithstanding the fact that the respondents were 
made fully aware in March 1931 of the details of 
the appellants’ building operations, the present suit 
was not filed until the 21st November 1931 when the 
erection of the appellants’ building was well advanced. 
In these circumstances it was contended on _ behalf 
of the appellants that the respondents by adopting 
such dilatory tactics had lost any right that other- 
wise they might have possessed to claim an injunction 
against the appellants. In support of this contention 
Mr. McDonnell also placed much reliance on the 
decision of the Calcutta High Court in Benode 
Coomaree Dossee v. Soudaminey (1). But in that 
case it appears to me that Wilson J. founded 
his judgment upon the principle that “where a 
plaintiff has not brought his suit or applied for an 
injunction at the earliest opportunity, but has waited 
till the building complained of by him has been 
completed, and then asks the Court to have it 
removed, a mandatory injunction will not generally 
be granted, though there may be cases where it 
would be.” [Haji Syed Muhammad v. Gulab Rai 
(2); Anath Nath Deb vy. Galstaun (3).] If that was 
the ratio decidendi of this judgment it does not 


a) (1889) LL.R. 16 Cal. 252. (2): (1898) LLL.R, 20 All, 345, 
(3) (1908) LL.R. 35 Cal. 661 at p. 672, 
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apply in the present case, because the respondents 
filed the present suit long before the appellants’ 
building was completed. But if Wilson J. in that 
case intended to lay down that, where the plaintiff 
has given notice before the defendant’s building has 
been completed that the defendant thereby will 
obstruct his easement of light or air, the plaintiff is 
not entitled to claim an injunction in a suit that he 
has brought after the building has been completed 
merely’ because he had not filed a suit or sought an 
interim injunction at an earlier stage, with all due 
deference IJ should have thought both on principle 
and on authority. that the judgment of Wilson J, 
would have gone too far. [Rochdale Canal Company 
v. King (1); Attorney-General v. The Sheffield Gas 
Consumers Company (2); The Great Western Railway 
Company and others v. The Oxford, Worcester and 
Wolverhampton Railway Company (3); Gale v. Abbott 
(4); Johnson v. Wyatt (5); Smith v. Smith (6); 
Durell v. Pritchard (7) and Fullwood v. Fullwood 
(8).] In this connection the following observations 
of Lord Loreburn L.C. in Black v. Scottish Temperance 
Life Assurance Company, Limited (9) appear to be 
in point: - 

“ He (the: plaintiff) did not apply for an interim injunction, 
very sensibly, I think, because he would have been obliged to give 
an undertaking as to damages, which might have proved ruinous 
if his case failed. He was not bound to stake his all, or indeed 
anything, on the possibility of error or mischance atthe trial. He 
was entitled to await the trial, especially as he was not the 
aggressor, and was merely resisting a high-handed claim to defy: 
his lawful rights.” 


(1) 2 Sim. (N.S.) 78 ; 16 Beav. 630. (5) 33 L.J. Ch, 394, 
(2) 3 DM. & G. 305. ° (6) L.R. 20 Eq. 500. 
(3) 3 D.M. & G. 341, (7) L.R. 1 Ch. 244, 
(4) 6 L.T. (N.S.) 852., (8! 9 Ch.D. 176, 


(9) 42 Ir.L.T.R. 194 ; s.c. (1908) 1 Ir.R. 541 at p. 577. 


(223. 


1934 
Poozun- 
DAUNG 
BAZAAR 
Co., Lrp. 


v. 
ELLERMAN’S: 
ARRACAN 
RICE aND 
TRADING 
Co., LTp, 


PaGE, C.J. 


224 


1934 
Poozun- 
DAUNG 
BaZAAR 
Co., Lrp. 


uv. 
EELLERMAN’S 
ARRACAN 
RICH AND 
TRADING 
Co., LYb. 


Pace, C.J. 


INDIAN LAW REPORTS. [Vot. XII 


It is to be borwe in mind that Mr. McDonnell 
relied upon delay or laches, and net upom acquiescence 
as disentitling the respondents to an injunction. 
Indeed, if the respondents had -acquiesced in the 
sense in which that term is used in legal parlance 
in what the appellants had done, I apprehend that 


they: would have been precluded by their conduct 


from claiming either an injunction or damages [ Smith 
v. Smith (1)|; but it was not contended, and it could 
not be pretended, that in the present case the 
respondents were guilty of acquiescence. In O. K. 
Mohideen Bawa v. Rigaud Perfume Manufacturers 
(2) I had occasion to point out that ~ 


“acquiescence is only a form of estoppel, and it is of the 
essence of acquiescence that the party acquiescing should be 
aware of, and by ‘words or conduct should represent that he 
assents to, what is a violation of his rights, and that the person 
to whom such representation is made should be ignorant of the 
other party’s rights, and should have been deluded by the 
representation into thinking that his wrongful action was assented 
to by the other party.” 


[see also Proctor v. Dennis (3)]. 

In my opinion in the circumstances disclosed in 
the evidence the respondents were not disentitled to 
an injunction in the present case—if the facts other- . 
wise justified the granting of such a relief—on the 
ground that they were guilty either of acquiescence 
or laches. The respondents have throughout insisted 
that the appellants’ building operations would neces- 
sarily violate their easements of light and air; and 
the appellants at the respondents’ request promised 
to. supply them with a copy of the plans of their 
proposed building in order that the directors of the 





(1) L.R. 20 Eq. 500, (2) (1932) LL.R: 10 Ran. 133-at p. 139, 
(3) (1887)'36 Ch.D. 740: 
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spondent company in London should be made 
vare of the nature and effect of the appellants’ 
ailding operations Nevertheless, the appellants 
sver supplied the respondents with the plans, and 
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rcumstances that the respondents should have 
ayed their hand for the time being in the expectation 
iat the plans of the appellants’ building would 
2 forthcoming. Moreover, no allegation that there 
ad been laches or acquiescence on the part of tke 
sspondents was pleaded in the appellant\ written 
atement, and no issue in that behalf was raised or 
etermined at the trial. If such an issue had been 
ised at the trial it may be that the respondents 
‘ould have been able to adduce evidence that would 
ave fully and satisfactorily explained the various 
teps that they took to obtain redress for the wrong 
aat had been done to them by the appellants. For 
aese reasons, in my opinion, the first ground upon 
. thich the appeal i is based is devoid of substance, and 
annot be accepted. 

Before considering whether the ee ought to 
ucceed on the second ground, namely, that in the 
ircumstances damages would afford an adequate 
elief for the invasion of the respondents’ rights by 
he appellants, it is desirable, I think, to ascertain 
md decide whether the principles upon which the 
Sourt proceeds in determining whether an injunction 
oy damages should be decreed are the same in India 


is in England ; because in my opinion if they are 


dentical, having regard to the conduct of the appel- 

ants in deliberately erecting their building in 

jefiance of the respondents’ rights of light and air 

ind, the proved and now admitted fact that a sub- 

stantial violation of their easements of light and air 

has been caused by the erection of the appellants’ 
17 
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building the respondents would be entitled to: ar 
injunction as a matter of course. 

Now, injEngland injunctions originally were issuec 
or ordered solely by the Court of Chancery : 

“The jurisdiction to interfere is purely equitable and it mus 
be governed by equitable principles. One of those principles i 
that parties coming to equity must do equity ; and this principl 


. more than reaches cases of this description.” 


[per Turner LJ. in The Great Western Railwa: 
Compary and others v. The Oxford, Worcester an 
Wolverhampton Railway Company (1). 


“Then, what difference was introduced by Lord Cairns’ Act 
(21 and 22 Vic., c. 27, sec. 2.) Before the Act it was a matter’c 
right to obtain the injunction. By that Act the Court had. 
discretion to substitute damages where it thought proper. No 
this discretion must be a judicial discretion, exercised accordir 
to.something like a settled rule, and'in such a way as to preve: 
the defendant doinga wrongful act, and thinking that he coul 
pay damages for it. Without laying down any absolute rule,: 
the first place it is of great importance to see if the defendai 
knew he was doing wrong, and. was taking his chance about beir 
disturbed in doing it.” 


[per ‘Jessel M. R. in Smith v. Smith , (2)) 


“Many Judges have stated, and I emphatically agree wi: 
them, that a person by committing a wrongful act (whether it 1 
a public company for public purposes or a private individual) 
not thereby entitled to ask the Court to sanction his doing so | 
purchasing his neighbour's rights, by assessing damages in th 
behalf, leaving his neighbour with the nuisance of his rigt 
dimmed, as the case may be. 

In such cases the well-known rule is not to accede to t 
application, but to grant the injunction sought, for the plaintif 
legal right has been invaded, and he is frimdé facie entitled to 
injunction” 


[ber A. L. Smith L.J. in Shelfer v. City of Lona 
Electric Lighting Company (3)]. 


(t) 3D.M. & G, 341, (2) L.R. 20 Eq. 500. 
(3) (1895) 1 Ch. 287° me 322, 
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Thus, in England the Courts -have always 
‘oceeded upon the principle that in cases such as 
at now under consideration the normal and natural 
lief that ought to be granted is by way of an 
junction and not by awarding damages [Martin v. 
rice (1 ]. In such cases in England the burden 
2s upon the defendant to satisfy the Court, as a 
atter not of right but of equity, that in the circum- 
ances of any particular case the Court ought “not 
1 proceed to the extreme limit of its jurisdiction 
id order that an injunction should issue; and in 
ases of this description the Courts’ in England 
ave always taken into account the conduct of the 
efendant. “He that seeks equity must do equity.” 
He that comes into equity must come with clean 
ands’’; and in some cases, as A: L. Smith LJ. 
bserved in Shelfer v. City of London Electric 
ighting Company (2) : 
the defendant by his conduct, as, for instance, hurrying up his. 
uildings so as if possible to avoid an injunction, or otherwise 
cting with a reckless disregard to the plaintiff’s rights, has 
isentitled himself from asking that damages may be assessed 
1 substitution for an injunction.” 

It was because in considering whether an injunc- 
ion ought or ought not to be granted the Court. 
n England acts as a Court .of equity and of 
‘conscience that Lord Macnaghten in Colls v. Home 
1nd Colonial Stores, Limited (3) laid down that 

“in some cases, of course, an injunction is necessary—if, fcr 
nstance, the injury cannot fairly be compensated by money-- 
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f the defendant has actedin a high-handed manner—if he has . 


sndeavoured to steal a march upon the plaintiff or to evade the 
urisdiction of the Court. In all these cases an injunction 
s necessary, in order to do justice to the plaintiff andas a warning 


(1) (1894) 1 Ch. 276. - {2) (1895) 1 Ch, 287 at p. 323. 
. (3) (1904) Ap, Cas. 179, 
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to others. But if there is really a questions-as to whether the 
obstruction is legal or not, and if the defendant has acted fairly 
and notin an un-neighbourly spirit, I am disposed to think that the 
Court ought to incline to damages rather than to an injunction.” 


[see also Black v. Scottish Temperance Life Assur- 
ance Company, Limited (1)]. 
Now, in the present case the learned advocate 


for the appellants did not seek to palliate the 


overbearing conduct of his clients in defying and 
ignoring the respondents’ prescriptive rights. In 
his judgment Leach J. observed, and I respect- 
fully agree with him, that 


the defendants have not acted fairly but in an unneighbourly 
spiritand in utter disregard of the plaintiffs’ rights as the corre- 
spondence before suit shows. The defendants have beer 
established in Rangoon for many years, and must have known ful 
well that the plaintiffs did possess an easement of light and air as 
regards the windows in their north wall. Yet we find the defen. 
dants, after ignoring the plaintiffs’ letter for months, Banging the 
plaintiffs’ obvious rights.”’ 


In, these circumstances, and assuming that it is 
the duty of the Courts in India to approach the 
consideration of the question whether or not ar 
injunction ought to be granted from the same 
angle as a Court in England would do, I am o 
opinion that the respondents would be entitled t 
an injunction as of course, and f should be fo 
dismissing the appeal. 

. An examination of the provisions “of the Specific 
Relief Act (I of 1877), however, leads me ineluct 
ably to the conclusion that in this respect the lav 
of India differs materially from the law in Englanc 
relating to injunctions. In India the Courts ar 
bound to act in accordance with the provisions o 


(1) 42 Irish Law T: imes Rep. 194, 
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s. 54 of the Specific Relief Act which, so far as material, 
runs as follows : 
“When the defendant invades or threatens to invade the 


plaintiff's right to, or enjoyment of, property, the Court may 
grant a perpetual injunction in the following cases, namely : 


(a) where the defendant is trustee of the property for the’ 


plaintiff ; ; 

(b) where there exists no standard for ascertaining the actual 

damage caused, or likely to be caused, by the invasion; 

(c) where the invasion is such that pecuniary compensation 

would not afford adequate relief ; 

(d) where it is probable that pecuniary compensation cannot 

be got for the invasion ; and 

(e) where the injunction is necessary to prevent a multiplicity 

of judicial proceedings. i 

[Dhunjibhoy .Cowasji Umrigar v. Lisboa (1) ; 
Ghanasham Nilkant Nadkarni v. Moroba Ram- 
chandra Pai (2); His Highness Sultan Nawaz Jung 
v. Rustomji Nanabhoy Byramji Jijibhoy (3); 
Boyson and others v. Deane and another (A) ; 
Tituram Mukerji v. Cohen (5); Anath Nath Deb 
v. Galstaun (6) and L. Dawson v. Princess Routiac 
Zamani Begum (7). 

Now, it is to be observed that, whereas in 
England the plaintiff whose right has been invaded 
_ prima facie is entitled to an injunction; in India 
the Court has jurisdiction to grant an injunction 
in its discretion only in cases in which (inter alia) 
“the invasion is such that’ pecuniary. compensation 
would not afford adequate relief.’’ 

Further, although under s. 56 (/) an injunction 
cannot be granted “ where the conduct of the applicant 
or his agents has been such as to disentitle him 


(1) (1889) I.L.R. 13 Bom. 252. (4) (1899) LL.R. 22 Mad, 251. 
(2) (1894) LL.R. 18 Bom. 474. (5) (1886) I.L.R. 33 Cal, 203. 
(3) (1896) J.L.R. 20 Bom. 704. {6) (1908) I.L.R. 35 Cal. 661. 


(7) (1928) LL.R. 6 Ran 456, 
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to the assistance of the Court’, it is nowhere prescribed. 
or suggested in the statute that the Court ought, 
or is at liberty, to take’ into account the conduct 
of the defendant in this connection. Having regard 
to the terms of the Specific Relief Act I am firmly 
of opinion that in considering whether an injunction 
or damages ought to be decreed the Courts in 
India cannot take into account, and are not concerned 
to inquire, whether “the defendant has acted in 
a high-handed manner”, or “if the defendant has 
acted fairly and not in an un-neighbourly spirit.” 
And I confess that I am glad that I am not compelled 
to do so. For the Court in which I ‘sit is a 
Court of law and not of morals, and when the 
Court is considering in any particular case whether 


‘an award of damages would or would not afford 


adequate relief to the plaintiff for the invasion of 
his rights what have the motives or the manners 
of the defendant to do with the -matter under 
consideration? To my mind nothing at all. And 
with all deference to the learned Judges who have 
taken the contrary view, and with the utmost respect— 
I had almost said reverence—that I feel for Lord 
Macnaghten as a lawyer and a man of affairs, [ 
cannot persuade myself that in determining such 
a question the Courts in India are, or. ought to 
be, entitled to take into account matters other than 
the prosaic considerations prescribed under the 
Specific Relief. Act. It is a source of comfort to 
me that in holding this view I am not altogether 


‘ploughing a lonely furrow ; for I -pray in aid the 


opinion of Fitz-Gibbon L.J. who observed in 
Black v. Scottish Temperance Life Assurance Company, 





_ (1) (1908) 1 IR. 541 at p. 568, 
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“For myself I wish to say that I think equity should be 
very slow to act upon the principle of giving specific relief 
which would not otherwise be given on the ground that the 
defendant had been guilty of ‘high-handed conduct’. Such 


yo 


‘ action savours of ‘vindictive damages’. 


In connection, therefore, with the second ground 
upon. which the appeal is based I apprehend that 
the sole. question that falls for consideration is 
whether, having regard to the facts and circumstances 
disclosed in the evidence, pecuniary compensation 
would afford adequate relief. for the invasion by 
the appellants of the respondents’ easements of 
light and air. In approaching this problem certain 
general considerations must be borne in mind. As 
Holmes L.J. pointed out in Black v. Scottish Temperance 
Life Assurance Company, Limited (1) 


‘In former times the relief given in this kind of action 
was an injunction directing the removal of the cause of the 
wrong or nuisance complained of ; but Lord Cairns’ Act 
was a legislative declaration that in some cases the award 
of damages would be a more appropriate remedy. Courts of 
jaw, however, like other institutions are slow to break with 
old traditions : and for..some time there was great hesitation 
in making use of the new power conferred on them. Latterly, 
the tendency has been in the other directicn ; and [I think it 
a good tendency which I hope will develop.” 


Indeed, it is apparent that since the decision of 
the House of Lords in Colls v. Home and Colonial 
Stores, Limited (2). damages and not an injunction 
are frequently awarded in cases where in earlier 
days an injunction would have been decreed as of 
course. [Kine v. Jolly (3).] And one of the reasons 
for this change in the manner in which the Courts 
in England exercise their discretion in ordering or 





(1) (1908) 1 Ir.R. 541 at p. 574. (2) (1904) Ap. Cas. 179, 
(3) (1905) 1 Ch. 480. 
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refusing injunctions may be, as Lord * Macnaghten 
observed in Colls’s case (1), that 


“it is quite true that a man ought not to be compelled to 
part with his property against his will, or to have the value . 
of his preperty diminished, without an Act of Parliament. | 
On the other hand, the Court ought to be very careful not 
to allow an action for the protection of ancient lights to be- 
used as a means of extorting money. Often a person who is. 
engaged in a large building scheme has to pay money. right 
and left in order to avoid litigation, which will put him to 
even greater expense by delaying his proceedings. As far as 
my own experience goes, there is quite as much oppression 
on the part of those who invcke. the assistance of the Court 
to protect some ancient lights, which they have never before 
considered of any great value, as there is cn the part of 
those who are improving the neighbourhocd by the erection 
of. buildings that must necessarily to some extent interfere 
with the light of adjoining premises.” 


Again, as Pearson J. pointed out in Holland v. 
Worley (2) 


“if the defendant is doing an act which will render. the 
plaintiff’s property absolutely useless to him unless it is stopped, 
in such a case, inasmuch as the only compensation which 
could be given to the plaintiff would be to compel the 
defendant to purchase his property out and out, the Court 
will not, in the exercise of the discretion given it by 
Lord Cairns’ Act, compel the plaintiff to sell his property 
to the defendant. Butin other cases, where the injury to the. 
plaintiff would be less serious, where the Court considers that 
the property may still remain the plaintiff’s and be substantially 
useful to him, as it was before, and the injury, therefore, 
is one of a nature that can (without taking away-the plaintiff’s 
property from him) be compensated by money, then the Court, 
if it thinks right, may exercise the discretion given ‘it by 
the Act.” . 


_At the trial it was urged on behalf of the 
appellants that, because by rearranging the interior 





(1) (1904) Ap, Cas. 179, (2) 26 Ch, 578 at p. 587. 
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of their premises the respondents might be able 
to obviate the inconvenience that had been caused 
by the appellants’ invasion of their rights, a decree 
should be passed for damages and not for an injunction. 
I am glad that the learned advocate for the appellants, 
exercising a wise discretion on behalf of his clients, 
abandoned any such contention at the hearing of 
the. appeal. Such an argument in the circumstances 
obtaining in the present case appears to me.to be 
intolerable, and one that the Court ought not for 
a. moment to countenance. The proper course for 
the Court to take, as Jessel M.R. pointed out in 
Smith vy. Smith (1), in deciding whether or not an 
injunction should be decreed is that 


“all the circumstances of the case must be taken into 
consideration, not only the injury to the plaintiff, but also 
the amcunt which has been laid out by the defendant, and 
the Court ought to be chary of granting an injunction in 
cases where an injunction would be oppressive, and inflict 
hardship upon the defendant out of all proportion to the 
injury which the invasion of his rights has caused to the 


plaintiff,” 
[Tituram Mukerji v. Cohen (2)]. 


Now bearing in mind these general considerations 
and that for the purpose in hand it is the amount 
of the light and air that is left which matters, and 
not the amount of the light and air of which the 
respondents have been deprived by the wrongful 
acts of the appellants I am of opinion thatin the 
present case the appropriate relief for the Court to 
award to the respondents is damages and not an 
injunction. It is not, and could not I think reasonably 
be, contended that the erection of the appellants’ 
‘building will render the respondents’ property absolutely 


(1) -L.R. 20 Eq, 500, (2) (1886) I.L.R, 33 Cal, 203. 
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useless to them for the purposes :for which it is 
required unless the appellants’ building is pulled- 
down or radically reconstructed.. After carefully 
considering the effect of the evidence in the. present 
case I am of opinion that notwithstanding the 
erection of the appellants’ building the respondents’ — 
building remains “substantially useful” to the’ 
respondents as business premises, and that “ the injury, 
therefore is one of a nature that can (without taking away” 
the plaintiffs’ property from him) be compensated by 
money” [fer Pearson J. in Holland v. Worley (1)). — 

No doubt the beneficial user of the respondents’ » 
premises has been sensibly and materially diminished,. 
but that is because the comfort and convenience of 
those who use the rooms facing the north on the 
ground and first floors have been deleteriously 


affected ; and not because the: premises are to any 


material extent of less use to the respondents for the 
purpose of carrying on their business therein than 
they were before the appellants erected their building 
to the.north. There is not a scintilla of evidence 
that by reason of the appellants’ invasion of their 
right to light and air the respondents have lost ‘a 
single customer or a single order. On the contrary, 
before and during and since the erection of the 
appellants’ building the respondents have carried on 
their business in the premises in exactly the same 
manner as they did before. No one I think could 
study the photographs that have been taken of the 
affected rooms in the light of the evidence that 
has been adduced in the case without being satisfied. 
that work can be and is being carried on usefully in 
these rooms, although no doubt the light in the rooms 
has been darkened, and it has become necessary 


(1) 26 Ch. 578 at p. 587. 
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to:resort to artificial illumination on more days and 
for longer periods in the day than was the case 
before the appellants’ building was erected. Now, 
if the result of the appellants’ wrongdoing has been, 
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first floors of the respondents’ building have been 
rendered useless, but merely that the user of these 
. rooms has. become less pleasant and comfortable 
than it was before—and I think that the evidence in 
the case goes to this length but no further—it would, 
in my opinion, be placing an unnecessary burden 
upon the. appellants if the Court were to-order the 
appellants to pull down or radically to alter ‘their 
building in order to abate the nuisance to the 
respondents that they have created. The appellants’ 
-building is a magnificent structure erected on_ steel 
framework, and there can be no doubt, I take. it, 
that any reconstruction of the building that is under- 
taken to effect the purpose in hand will inflict upon 
the respondents additional inconvenience and discom- 
fort while the work is in progress, and will entail 
upon the appellants immense expenditure out of all 
proportion to the extent of the injury that the 
“ yespondents have suffered by reason of the appellants’ 
violation of their easements of light and air. In 
these circumstances, in my opinion, the reasonable 
and appropriate relief that. ought to be awarded is 
damages and not an injunction. As Lord Lindley 
observed in Colls v. Home and Colcnial Stores, 
_ Limited (1) 

x There are elements of uncertainty which render it impossible 
_ to lay down any definite rule applicable to all cases. First, there 


‘is the uncertainty as to what amount of obstruction constitutes 
an actionable nuisance ; and, secondly, there is the uncertainty as 
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to whether the proper remedy isan injunctionor damages. But 
notwithstanding these elements of uncertainty, the good sense of . 
judges and juries may be relied upon for adequately protecting. 
rights to light on the one hand and freedom from unnecessary 
burdens on the other. There ‘must be- consideration for both 
sides in all these controversies. ts 


Applying the above principles, and ‘endeavouring 
to take a fair and sensible view of the matter, | am 
of opinion that an injunction ought not to-be 
granted in the present case, because the invasion of 
the respondents’ easements of light and air “is such 
that pecuniary compensation will afford adequate 
relief’ for the injury that they have received. . 

By consent of the parties the quantum of the 
damages to which the respondents are entitled has - 
been left for the Court to determine in its discretion. 
In considering this question I have tried to view the © 
position broadly and as a whole ; bearing in mind not 
only the compensation to be awarded for the discom- 
fort and inconvenience that the respondents are made | 


‘to suffer owing to the diminution of the light and air - 


that has been caused by the appellants’ wrongdoing,. 
but also the loss that has accrued to the respondents. 
by reason of the reduction in the value of their 
premises that necessarily must follow as a _ conse- 
quence of the appellants’ invasion of the respondents’ 
rights. Taking all the material considerations into 
account, in my opinion, the respondents are entitled 
to recover from the appellants Rs. 40,000 as damages 
for the admitted violation of their easements of 
light and air by reason of the erection of the appel- 
lants’ building to the north of the building owned 
and occupied by the respondents. 

The result is that the appeal will be allowed, gad 
the decree of the trial Court varied by substituting 
Rs. 40,000 damages in lieu of the mandatory 
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njunction that was granted by the trial Court. In 1934 


—_— 


ill other respects the decree of the trial Court will  poozuy- 
DAUNG 


xe confirmed. : ae BAZAAR 

As the only. question which has been raised or ©}. 
irgued in the course of the appeal is whether the E1terman's 
‘espondents are entitled to an injunction or ought to Rice anp 
»e awarded damages, and upon that issue the appel- ¢otao. 
ants have succeeded I think that the appellants must pean, OF. 
aave their costs of the appeal, and we assess the 


advocates’ fees at 30 gold mohurs a day. 


Das, J.—I agree. 


19 


238 


INDIAN LAW REPORTS. [VoL. XII 


PRIVY COUNCIL. 


LIM CHARLIE AND ANOTHER (Defendants) 
is 
THE OFFICIAL RECEIVER (Plaintiff).+ 


,On Appeal from the High Court at Rangoon.] 

Adverse possession—Possession by permission of Owner—Continuance of title of 
Owner—Gift of immoveable property—Transfer of Property Act (IV of 
1882), s. 123. 

Where the facts of the case are consistent withthe ownership of the 
property remaining in the person who acquired it by a registered sale deed 
and also with the defendant being in possession of the property with the 
permission of the owner from the time when the owner had acquired the 
property until his death, and where there is no evidence that the defendant’s 
possession of the property was inconsistent with the continuance of the title 
of the owner, the defendant cannot in a suit for possession by the legal 
representative of the owner retain the property on the ground of title by 


adverse possession. 
A Burman Buddhist cannot claim immoveable property by way of -gift 


except by a registered instrument in accordance with the provisions of s. 123 of 
the Transfer of Property Act. 


Appeal (No. 74 of 1932) from a decree of the 
High “Court in Civil First Appeal No, 218 of 193¢ 
(March 19, 1931) reversing a decree of the Court 
in its original jurisdiction in Civil Regular Suit 
No. 591 of 1926 (September 4, 1930). The: facts 
of the case are set out in the judgments reported 
below. The judgment of the High Court on appea 
was delivered (Maung Ba J. concurring) by 


PacE, C.J.—This case in our opinion: turns upon the facts 
The suit was brought to recover possession of a certain hous: 
and premises in Boundary Road, Rangoon. It is commoi 
ground that the property belonged to one Lim Chin Tsong, : 
Chinaman who possessed considerable wealth, which, however 
was dissipate:| before his death. He appears to have been 
Se a ae 
* Present: LORD THANKERTON, LorD ALNEss and SIR LancELoT SANDERSO? 
+ This case is reported by the Editor. 
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man who kept a number of women besides his wife. What 
their status is it is unnecessary for the purposes of this case to 
say. Among them was one Ma Mya May, a lady of respect- 
able parentage who came from Prome. In 1904 Lim Chin Tsong 
was minded to provide some house in Rangoon in which he 
might instal Ma Mya May, and he purchased the property in 
dispute for the purpose. There was evidence given by Lim 
Chin Tsong’s uncle, an old man of 76, to the effect that befcre 
the purchase was. made Lim Chin Tsong said to his uncle that 
he prcposed to buy this property and intended to give it to Ma 
Mya’ May and her children, and that he obtained from the 
witness Rs. 3,000, part of the purchase money. The evidence 
of this witness was accepted by the learned trial Judge, but I 
am not satisfied that it is in its entirety credible. For instance, 
the witness stated that the Rs. 3,000 which he had lent to 
Lim Chin Tsong in order to enable him to purchase the house 
~was repaid to him by Ma Mya May. I think that in so 
staling the witness was drawing upon his imagination, because 
it was conceded at the trial that except what Ma Mya May 
received from Lim Chin Tsong she did not possess any property 
at ‘all. Be that as it may, and assuming that Lim Chin Tsong 
befcre he. bought this house in Boundary Read told this 
witness that he intended to buy it and to give the property to 
Ma Mya May and-her children, it is quite clear that he did 
not do se, because the property was not bought in the name 
cf Ma Mya May but in Lim Chin Tsong’s name, and, further, 
the property was registered in the name of Lim Chin Tsong 
and no alteraticn or mutation of names in the register has 
-ever been made. It is clear then, that this property prima 
facie and to all cutward appearances at all material times 
belonged to Lim Chin Tsong. After diverse mesne assignments 
the property after the death of Lim Chin Tsong came into the 
possession of the plaintiff, who was appointed receiver in a 
mortgage suit, and he now brings this suit to recover the 
property from Lim Charlie and Lim Rosie, the two surviving 
children of Lim Chin Tscng by Ma Mya May. 

Two alternative defences were raised at the trial: (1) That 
this property was given by Lim Chin Tsong to Ma Mya May, 
and (2) in the alternative, that Ma Mya May was entitled to 
the property having acquired a right to possess it by reason 
cf adverse possession for more than 12 years before the suit. 
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As regards the first defence it is not contended that there is. 
any substance in it, because, assuming that there was a gift 
at all, it did not conform to the provisions of s. 123 of the 
Transfer of Property Act, being an oral gift of immoveable- 
property and of no validity in law. As regards the second 
defence the learned advocate fcr the respondents put his case- 
in this way: He contended that it was proved at the trial 
that there was an oral gift, and that possession was taken 
ander the oral gift and that possessicn continuing fcr more 
than 12 years created a title in Ma Mya May. I am _ not: 
satised upon the evidence that an oral gift was made. The 
probabilities of the case, to my mind, are against it. If 
Lim Chin Tsong had. been minded to make over the absolute: 
property in these premises to Ma Mya May, and had bought 
the property for that purpose, it is unlikely that he would. 
have taken the property in his own name and would have: 
registered it as belonging to himself. Moreover, at all material 
times Lim Chin Tsong paid the ground rent in respect of this. 
property. He paid all ‘the taxes; he did all the repairs, and 
whether or not at any time the title deeds were in the 
possession of Ma Mya May -(which it is unnecessary to deter-- 


‘mine). Lim Chin Tsong kept or regained possession of them, 


and mortgaged the property as though it were his own. That 
is not. the course which one would. have expected Lim Chin 
Tsong to adopt if he had given this property out and out to 
Ma Mya May. 

It is not seriously challenged before us that to all outward 
appearances the possession of Ma Mya May was consistent 
with the ownership of the property being with Lim Chin 
Tsong, but the learned advocate for the respondents conten- 
ded that it was unnecessary that there should be any conduct 
on the part of Ma Mya May which should indicate to ail 
persons concerned in the. matter that she was claiming to 
possess this property in her own right and in a manner 
inconsistent with the ownership of the property remaining in 
Lim Chin Tsong, because Lim Chin Tsong had in fact made 
an oral gift of the property to her, and, therefore, it was 
unnecessary as between Lim Chin Tsong and Ma Mya May 
that she should indicate that she was denying his title. Tha 
presupposes, of course, that there had been such an ora 
gift, but, as we have found, an oral gift of this descriptior 
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was not proved. Moreover, upon the facts, unless there was 
evidence of acts by Ma Mya May clearly indicating that she 
was claiming to possess this property in a manner adverse to 
the continuance of the title in Lim Chin Tsong, in our opinions 
‘she could not succeed upon the ground that she was in 
adverse possession of it. 

* Having regard to the evidence adduced at the trial there 
-does not appear to be one tittle of evidence to the effect that 
throughout Lim Chin Tsong’s life—and he died in 1923, 
3 years before this action was brcught—Ma Mya May acted in 
‘any way at any time that was inconsistent with the apparent 
ownership of the property remaining.“in Liny Chin Tsong. All 
that she purported to do was to sell the garden produce 
from time to time. That she might have done if she was a 
licensee or guest in the house of Lim Chin Tsong. The 
learned Judge at the trial found that Lim Chin Tsong intended 
to make a gift of the house to Ma Mya May and put her 
‘into pcssession cf it, and that as Ma Mya May had been in 
‘adverse possession for more than 12 years he dismissed the 
suit. In our opinion, upon the facts the defendants have 
failed to prove that there was an cral gift of this house to 
Ma Mya May, and they have further failed to prove any 
-acts on the part of Ma Mya May which can be treated as 
‘so inconsistent with the maintenance of the title in Lim 
‘Chin Tsong as would entitle her to retain the property upon 


the ground. that title to it had become vested to her by reason 


of her adverse possession. yeas 

For these reasons, in our opinion, the appeal must be 
allowed, the decree of the trial Court set aside, and the suit 
decreed with costs. ; 


Pennell for the appellants. 
Dunne K.C. and Talbot for the respondent. 


Nov. 21. The judgment of. their Lordships was 
delivered by 


Str LaANcELOT SANDERSON. This is an appeal 
by the defendants against a decree of the High 
Court of Judicature at Rangoon in its appellate 
jurisdiction, dated the 19th March, 1931, reversing 
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ig, the decree of Das J., pronounced on the Original 
— Side of the High Court, dated the ‘4th September, 


Lim CHARLIE 


v. 1930. 
nce The plaintiff was appointed in a civil suit in the 


Reckver. High Court receiver of the house and land which 
iettie subject matter of this suit-and which is alleged 
to be part of the estate of the late Lim Chin Tsong. 
The suit was brought to recover possession of the 
said house and land, of which the defendants were 
in possession.. The defendants are the son and 
daughter of Ma Mya May and claim to be her heirs. 
and legal representatives. The suit was brought 
against the said Ma’Mya May, who died during the 
pendency of the suit: the above-mentioned son and 
daughter were then placed on the record .as 
defendants. 

The question for determination was whether the 
property formed part of the estate of Lim Chin 
Tsong on his death in 1923, or whether it had 
become the property of Ma Mya May, who claimed 
to be his “secondary” wife, either (1) by gift during 
the lifetime of Lim Chin Tsong or (2) title 
acquired by adverse possession. 

With regard to the first ground, there is no doubt 
that the title was vested in Lim Chin Tsong, when 
the property was conveyed to him in December, 
1904. Further, there was no registered instrument 
in respect of the alleged gift, and the subject matter 
thereof being immoveable property, the provisions of 
s. 123 of the Transfer of Property Act were not 
complied with. 

With respect to the second ground, it is sufficient 
for their Lordships to say that the facts of the case 
are quite consistent with the ownership of the property 
remaining in Lim Chin Tsong, and with Ma Mya 
May being in possessicn of the property by his 
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srmission from the time when he acquired the 
-operty -until his death. There is no evidence on 
hich it could properly be held that Ma Mya May 
as possessing the property in a manner adverse to 
1e continuance of the title of Lim Chin Tsong. 

- Their Lordships agree with the decree of the 
ligh Court in its appellate jurisdiction, and are of 
pinion that the appeal must be dismissed with costs. 
‘hey will humbly advise His Majesty accordingly. 


Solicitor for the appellants: J. E. Lambert. 
Solicitors for the respondent : Bramall & Bramall. 


PRIVY COUNCIL. 


KARAPAYA SERVAI aNnp oTHERS (Defendants) 
v 


MAYANDI (Plaintif).t 


: [On Appeal from the High Court at Rangoon.] 


Legitimacy of child —Birth during marriage—“ Access"—Burden of proof— 


Maintenance proceedings—Father's denial of paternitly—Magistrate’s judg- 
ment—Mother's statement—Admissibility of statements against child— 

‘ Evidence Act (I of 1872), ss. 32 (5), 33, 112, 

Where it is admitted or proved in a suit that a woman is the wife of a 
certain person and that a child was born of the woman during the continuance 
of the marriage, Held, that the burden of proving that the couple had no access 
:o each other at any time when the child could have been begotten, lies on the 
person disputing the legitimacy of the child. 

‘Lhe term ‘“‘access"’ in s. 112 of the Evidence Act does not imply actual 
cohabitation but only opportunity of intercourse, 

Held further that the statements of the father (since deceased) in his written 
statement in a maintenance case filed by the mother of the child, denying the 
paternity of the child, are not within s. 32 (5) or s. 33 of the Evidence Act and 
are not admissible in evidence as against the child. The judgment of the 
magistrate in the same proceedings, holding that the child was not the child of 


that father, is not binding upon the child and is inadmissible in evidence, 


Statements by the mother that the child was begotten by a person other than 
her husband are inadmissible against the child. 





* Present : LORD MACMILLAN, SIR JoHN WALLIS and Sir GEORGE LOWNDES, 


+ This case is reported: by the Editor. 
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Appeal (No. 135 of 1931) hoi a decree of the 
High Court in Civil First Appeal No. 40 of 1930 


(January 6, 1931) reversing a decree of the Additional 


District Judge of Pyapén in Civil Regular Suit No. 26 
of 1926 (December 13, 1929). The facts of the case 
are fully set out in the judgments reported below. 
The judgment of the High Court on appeal hoes ys 
concurring) was delivered by 


Pace, C.J.—When the facts are understood this case is free 
from difficulty. Mr. Bose and Mr. Burjorjee have dcne much to 
lighten our labours by the exhaustive and skilful manner in which 
they have analysed the evidence, and we are much obliged tc 
them forthe trouble they have taken in presenting. the cases of 
their respective: clients. 

The suit was brought for a declaration that the plaintiff was 


‘the son of one Karapaya by his wife Karapayi, and for.consequent 


relief. Karapaya died in 1923, and the issue upon. which the 
decision of this case depends is one of fact, namely, whether the 
plaintiff was the legitimate son of Karapaya by his wife Karapayi. 
Karapaya married Karapayi, and five years later he marrie 
asecond wife, Nachi Ama, by whom he had two sons, who ar 
the first and second defendants in the suit. The third defendan 
is the full brother of Nachi Ama, and is impleaded as being th 
guardian of the person and estate of Karapaya, w he becam 
lunatic a short time before his death. 
Now, it was conceded at the hearing of the appeal that th 

following facts, inter alia, were proved or admitted at the tr ial ; 

(1) that Karapayi was the wife of Karapaya ; 

(2) that the plaintiff was the son of Karapayi ; and 

(3) that the plaintiff was born during the continuance « 

the marriage between Karapaya and Karapayi. 

Upon those facts being proved or admitted s. 112 of the India 
Evidence Act came into play, and it was incumbent upon the defe: 
dants to prove that Karapaya and Karapayi “‘ had no access to eac 
other at any time when the plaintiff could have been begotten 
_ For the purpose of discharging the onus that lay upon the 
the defendants relied mainly on statements contained in a writt 
statement filed by Karapaya on the 31st March 1915 in proceé 
ings launched against him by Karapayi, in which she claim 
maintenance for herself and the plaintiff. 
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’ It is unnecessary in this case to determine whether Karapaya 
-would or would not have been a competent witness at the trial to 
prove non-access during the continuance of his marriage with 
Karapayi, on the ground “that the declarations of a father or 
‘mother .cannot be admitted to bastardize the issue born after 
“marriage ”, [per Mansfield C.J. in Goodright's case !1); The Aylesford 
' Peerage (2); The Poulett Peerage (3) ; Russel v. Russel (4) ; Rosario 
-v. Inglis (5)] because Karapaya died before the present suit was 


‘instituted, and the statements made by him in his written: 


statement in the maintenance prcceedings were not within 
“1s. 32 (5) of the Evidence Act, and were clearly inadmissible. 
Further, Karapaya was not the agent of the plaintiff to 
make admissions against the plaintiff's interest, and his 
‘statements cannot be regarded as part of the res geste. In 
any event, even assuming (without affecting to decide) that the 
written’ stafement became admissible on the ground that it was 
-admitied in evidence by consent of the parties, in the circum- 
stances obtaining at the time when they were made such state- 
ments as those set out in the written statement of Karapaya 
cannot be regarded as evidence which can be relied on. If, 
‘as we hold, the written statement is inadmissible and is not 
evidence to which credence can be given, there is not a tittle 
of reliable evidence to prove non-access within s. 112 of 
‘the Evidence Act. The only other oral evidence to which 
Mr. Burjorjee was able to refer in this connection was that of 
Nachi Ama, Karapaya’s second wife, and of Chalaya, Nachi 
Ama’s brother and the third defendant in the suit. These 
witnesses had a personal interest in the proceedings, and the 
mere perusal of their evidence shows that it is ‘of such a nature 
_that it cannot be regarded as testimony upon which reliance 
can be placed. In any case we are of opinion that the evidence 
of these witnesses and the fact that Karapayi’s claim to main- 
tenance was rejected were obviously insufficient to discharge 
‘the onus that lay upon the defendants to prove non-access at 
‘any material time. In the course of her evidence a copy of a 
petition alleged to havé been filed by Karapayi in 1920, in 
which it was stated that the plaintiff was the son of one 





(1) 2 Cowper 591. (3) (1903) A.C, 395. 
(2) (1886) 11 A.C. 1. (4) (1924) A.C, 687, 
(5) (1894) LLL.R. 18 Bom. 468. 
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Nachiappa was put to Karapayi in cross-examination on behalf 
of the defendants. She cenied having filed the petition, and 
Mr. Burjorjee prcperly admitted that the contents of the petition. 
were not admissible against the plaintiff as evidence of the 
truth of the stateraents therein contained, and Mr. Burjorjee 
did not contend that the contents of the petition were 
admissible against the plaintiff as part of the res geste or other- 
wise to prove non-access in the present proceedings. 

But the case does not rest there, for, in our opinion, not 
only did the defendants fail to prove non-access, but from the 
facts disclosed in evidence the admissibility of which was not 
challenged it would not be unreascnable to infer that during 
the material pericd there was opportunity of intercourse between 
Karapaya and Karapayi. No doubt, there was hard swearing 
at the trial on both sides, and we should nct be disposed to 
place reliance upon the testimony cf Karapayi on the one hand. 
or on that of Nachi Ama and Chalaya on the ‘other, except in 
so far as it is found to be supported by material corroborative 
evidence. ; 


Now when was the plaintiff born? The first witness who 
was called by the plaintiff was one Ah Wa, the village head- 
man of Kawkayin. He deposed to the birth cf a male child, 
whose parents were Karapa and Karapayi, which was officially 
reported to. him as having taken place on the 26th of August 
1913, We are satisfied that if that child was the plaintiff he 
was not the son of Karapayi by the Karapaya with whom we 
are concerned in these proceedings; for this, among other 
sufficient reasons, that after the 24th of December 1911 in our 
opinion matrimonial relations ceased between Karapaya and. 
Karapayi. But was the plaintiff the child whose birth was. 
recorded by Ah Wa as having taken place on the 26th of 


. August 1913? It seems to us clear that he was not. Ah Wa 


stated that the Karapa who was the father of that child had 
been seen by him abcut December 1927, whereas it is common 
ground that the Karapaya with whom we are concerned died 
in 1923, and in cur opinion there can be no doubt that the 
plaintiff was not the child whose birth was reported to Ah Wa 
as having taken place on the 26th cf August 1913. 

As the plaintiff was born during the continuance of the 
marriage of Karapaya and Karapayi, and was not the child 
referred to by the witness; Ah Wa, when was he born? 
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In addition to the admitted facts which I have stated, 
and which bring into play the provisions of s. 112 cf the 
Evidence Act, it has never been contended in the course of 
these proceedings that Karapayi had more than one son, or 
that Karapayi was not with child when the separation agree- 
ment. between Karapaya and Karapayi was entered into on 
24th December 1911. Mr. Burjorjee urged that the statement 
of Karapayi that after the agreement of 24th December 1911 
she had lived wich Karapaya ought not to be accepted, and 
the learned advocate referred to certain statements which 
she made that were clearly untrue. Be it sc, but how does 
that advance the case for the defendants, inasmuch as in the 
circumstances the onus was on the defendants to prove non- 
access, net on the plaintiff to prove access during the material 
period. The admissibility and the truth of the statement of 
Karapavi that on the 24th of December 1911 she was with 
child was not challenged before us. Indeed, throughcut these 
proceedings and throughcut the histcry of the case it has 
been taken for granted that at that time Karapayi was with 
child, and that that child was the plaintiff. When was he 
born? No dcubt Karapayi stated at the trial that the child 
was born 5 months after the separation agreement, and that 
at the date of the agreement she was 4 or 5 months gone 
in pregnarcy But it would not be reasonable to hold this 
discrepancy to be important, having regard to her intellec- 
tual attainments and the circumstances in which the state- 
ment was made. Karapayi furiher stated that for about a 
month before the 24th of December 1911 she had been 
living with Karapaya and his other wife Nachi Ama at 
Tamangyo; that she had been ill-treated by them; and that 
she had made a complaint before the elders of the village 
that she had been assaulted by her husband. It is common 
ground that as a result of this quarrel beiween Karapayi and 
her husband there was a meeting of the panchayat at Tamangyo, 
and that an agreement to settle the dispute was entered into 
between Karapaya and Karapayi. The agreement was in 
‘writing, but unfortunately the criginal document is ‘not forth- 
coming. However, at the trial the defendants adduced a copy 
of this agreement (Exhibit 14). The document was tendered in 
evidence by the defendants, and it appears from a note there- 
on by the trial Judge that it was admitted “by consent of the 
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parties,” and in the appeal its admissibility was not challenged 
by either party. The substance of the agreement was that 
Karapayi should go to India, and that her maintenance should be 
provided out of the profits of certain land belonging to Karapaya 
in India. The document was written on a sheet of foolscap’ 
paper folded over, and on the back page there is set cut in 
Burmese a sentence of which the following is a translation : 
“A veport is made to Tun Kha, headman of Kawtaw 
Village, that a male child was born on the day 
20-8-12, and that the parents of the child are 
Kalameah Serwe, (who is Karapaya), and Kalapayi, 
(who is Karapayi).” 

These words in a document. that was tendered by the 
defendants, and admitted in evidence by consent of the parties, 
appear to have escaped the notice of all those concerned 
at the trial. But the document was put in as a whole, and 
was admitted in evidence as a whole, and it is not without 
significance. In this document there isa statement that a male 
child was born to Karapayi on the 20th August 1912. We 
should not be disposed to treat that statement as of much 
importance standing by itself, butit is not without value as 
corroborative evidence in the following circumstances. ; 

It appears that in March 1915 Karapayi took proceedings 
against Karapaya for the maintenance of herself and the plaintiff, 
and the defendants tendered in evidence the petiticn for 
maintenance which Karapayi filed in those proceedings. This 
petition was marked as Exhibit 13, and was admitted “ by consent 
of the parties.” This document was tendered and admitted 
at the instance of the defendants, and must be taken as a whole; 
for when a document such as this is tendered by a party to a suit, 
it is not permissible for such party to claim that in so far as the 
document is in his favour it should be accepted as legal evidence, 
but in so far as it is against him it should be rejected. In 
paragraphs 8 to 11 of Karapayi’s petition of the 3rd of March 
1915 appear the following passages ; 

“8. That at the end of the said prosecution the respondent 
refused to live with petitioner and undertook to supply 
her with all the necessaries of life on condition of her 
living separately from him. 

9 That the said undertaking was embodied in a dccument 
which was executed on the 24th December 1911 and 
filed herewith as Exhibit A. 
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10. That thereafter the petitioner has lived separately from 
the respondent. 

11. That at the time of separation petitioner conceived 
of the respondent, and in due course of time gave 
birth to a male child on the 20th August 1912.” 
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.the 20th of August 1912 has never been denied by the 
defendants, and in the written statements in the present case 
(see paragraph 9 of the written statement of first and- second 
defendants and paragraph 2 of the written statement of third 
defendant) and in the evidence adduced on behalf of the 
defendants at the trial it was admitted that the plaintiff was 
the child of Karapayi. In these circumstances it is not without 
significance that we find it stated in Exhibit 14 that a male child 
was born to Karapaya and Karapayi on the 20th of August 
1912. We are satisfied upon the evidence that the plaintiff 
was born to Karapayi.on the 20th of August 1912. It was 
incumbent, therefore, upon the defendants to satisfy the Court 
that between the beginning of November and the end of 
December 1911 Karapaya Bae no opportunity of intercourse 
with Karapayi. 

In the circumstances that I have stated it would not be 
an unreasonable inference to draw from the unchallenged 
facts that Karapaya and Karapayi were living together cr at 
any rate had opportunity for intercourse for some time befcre 
the separation agreement of the 24th December 1911 was 
entered into. However, be that as it may, it is sufficient to 
dispose of this appeal that we are satisfied beyond any doubt 
that the defendants have failed to discharge the burden which 

‘lay upon them of proving that there was no access between 
Karapaya and Karapayi during those all important months, 
or at any time when ‘the plaintiff could have been_begotten. 

The result is that the appeal succeeds. The decree of 
‘the trial Court is set aside, and a decree will be passed in 
favour of the plaintiff declaring that he is the legitimate son 
of Karapaya and Karapayi. 

The plaintiff. will have one-third share on partition ‘of the 
estate of Karapaya, and there will be a preliminary decree for 
administration. The case will be returned to the trial Court 
to be determined according to law. The defendants will pay 
the costs of the plaintiff in both Courts. 
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Pennell for the appellants. | 
Avetoom for the respondent. 


Dec. 15. The judgment of their Lordships was 
delivered by 


Sir GEorGE LOwnpDEs, The question for deter- 
mination in this appeal is as to the respondent's 
right to share in the estate of one Karapaya Servai, 
a Madrassi Hindu, who seems to have acquired a 
considerable fortune in Burma: He died a lunatic 
in 1923. The respondent is the son of Karapayi (or: ~ 
Karupi), who is now admitted to have been the first 
wife of Karapaya, and the defence to his claim is a 
denial of his paternity. The appellants are two 
minor sonsof Karapaya by his second wife, 
Nachiamma, and one Chellaya, a ‘brother of 
Nachiamma, who had been appointed guardian in the 
lunacy, and was at the date of the suit in effective 
possession of the estate. | 

The suit was instituted by the respondent in the 
District Court of Pyapén, and the main issue 
formulated for decision was, ‘Is the plaintiff the 
son of the deceased lunatic Karapaya, begotten in 
lawful wedlock with Karapayi?’’ The District Judge 
answered this question in the negative and dismissed 
the suit. The High Court on appeal took the opposite 
view, declaring the respondent’s legitimacy and giving, 
him a decree for a third share of the estate. 

It is common ground that the case is governed 
by s. 112 of the Indian Evidence Act (I of 1872), 
which’ is in the following terms : 

“The fact that any person was. born during the continuance 


of a valid marriage between his mother and any man, or 
within two hundred and eighty days after its dissolution, the . 
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mother remaining unmarried, shall be conclusive proof that 
he is the. legitimate son of that man, unless it can be shown 
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’ that the parties to the marriage had no access to each other pity 


at any time when he could have been begotten.” 


The validity. of the marriage between Karapaya 
and Karapayi was at first disputed—most unnecessarily, 
as their Lordships think—but was subsequently 
admitted, and there being no suggestion that it was 
afterwards dissolved, the only question is whether 
it has been shown that Karapaya and Karapayi had 
no access to each other at any time when the 
respondent could have been begotten. The burden 


of showing this was, in their Lordships’ opinion, 


rightly laid on the appellants. 

It. was suggested by Counsel for the appellants 
that “access” in the section implied actual 
cohabitation, and a case from the Madras reports 
was cited in support of this contention. Nothing 
seems to turn upon the nature of the access in the 
present case, but their Lordships are satisfied that 
the word means no more than opportunity of 
intercourse. , 

There can be no doubt that in December, 1911, 
the parties came together after having lived separate 
for a considerable time. _Karapaya was settled at 
Tamangyo in the Pyapén District with his second 
wife : Karapayi had been living in the Moulmein 
District, where her mother and brother resided. 
What exactly took place is uncertain, but it is 
admitted that she came to Tamangyo, where she 
was refused admission to the house in which her 
husband and Nachiamma were living, and put up 
with one Viyani Maistry, a relative of Karapaya, in 
a neighbouring village. On the 24th December, 1911, 
an agreement in writing (a copy of which was put 
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in at the trial by the appellants as Exhibit 14) was. 
come to between them in the following terms : 


“This agreement is written and given on 9th Margali of 
Veerothukeruthu by Mawana Kunna Runa Karappiah Servai. 
residing at Tamangyo in Pyapén Township in favour of his 
wife Karuppayi that the profit produced by cultivating his 
share of paddy field named Marutha Kammu China Atfoken, 
Savari Muthu may be given to her Suna Pana Vellai Thevar: . 
must look after my share by providing her the profit produced 
thereon in my share. If she had no money for expense let 
her write to me.” 


The document is signed by the husband and 
verified by the village headman of Tamangyo, He 
was examined on commission at the instance of the 
appellants and deposed to its execution, but his 
memory was obviously failing and his evidence carries — 
the story no further. a ae 

The materiality of these facts, however, is that 
in December, 1911, the parties: were admittedly in 
touch with each other, were residing at all events 
for a short period in reasonable proximity, the wife 
being in the house of a relative of the husband, and 
that there is nothing in the agreement to suggest that 
she was unfaithful or that the parties were on terms 
of personal hostility, though no doubt the presence 
of the second wife would make an open reconciliation 
difficult. 

If, therefore, the respondent could have been 
begotten during this period his legitimacy was 
undeniable. It seems to follow that the date of his birth 
was the most important question in the case. It might 
have been expected under these circumstances that 
the appellants would have put this at some time out- 
side the possibility with which they were faced having 
regard to the episode of December 1911. But this 
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as not so—rather the contrary. For they seem to 
ave. pinned their faith throughout to a birth in August 
f the following year, which might well be almost 
ital to their defence. 

It appears that in 1915, Karapayi again descended 
pon her husband and the second wife at Tamangyo— 
uis time accompanied by her son—and took pro- 
eedings under the Criminal Procedure Code for 
aaintenance. She filed a petition in this behalf in 
he District Magistrate’s Court at Pyap6én, in which 
he stated that the respondent was conceived at the 
ime of separation and was born on the 20th August, 
912, and supported the particular date by an official 
yirth return. This petition, or, rather, a copy of it, 
is -the original file had been destroyed, was put in 
svidence at the trial by the appellants, being their 
Exhibit No. 13. Karapayi was called as. a witness 
tor the respondent, and was cross-examined at great 
lerigth by very experienced Counsel who appeared 
for the appellants; but no question was put to her 
suggesting that the 20th August, 1912, was not the 
true date of the respondent’s birth. It may be 
assumed, therefore, that birth on this date was part 
of the appellants’ case. In the Court of Appeal they 
seem to have gone even further, as the learned Chief 
Justice, by whom the judgment of the Court was 
delivered, says, ‘the admissibility and truth of the 
statement of Karapayi that on the 24th December, 
1911, she was with child was not challenged before 
us”: and he was evidently under the impression 
that this had also been the appellants’ attitude in the: 
trial Court. a ee ees iil 

However this may be, the appellants had manifestly 
set. up against themselves a case which it was very 
difficult‘for them to refute. They no doubt were able 
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of Karapayi after 1911, but they made no attempt to 
prove the one fact that was vital to their defence, 
viz., non-access in or about December of that year. 

Apart from the headman, whose evidence has 
already been referred to, and who merely proved the 
1911 agreement, the only witnesses examined by 
the appellants who could give evidence as to what 
happened in December, 1911, were Chellaya, Nachi- 
amma and one Kawana Kali Mutu, who professed to 
have been a lifelong friend of Karapaya. The material 
parts of their depositions were as follows : 


Chellaya (in chief) : 


“ Karapaya; Nachi Ama and I came back to Burma after 
having stayed for one year in India. Then I took an 
employment in the Chetty’s house, S.K.R.S.K.R. Firm at 
Kyethpamwezaung. Karapaya and Nachi Ama lived at Tamangyo. 
and lived there for two years. Tamangyo is about a mile distant 
from Kyethpamwezaung. At that time I did not see Karapayi 
there. I worke in the Chetty’s house’ for about five years. 
I saw Kearapayi only when she reported to U Maung, the head-- 
man. Karapayi reported that she had been driven out of the 
house and she did not get proper maintenance. She asked 
the headman to request Karapaya to take her back and she 
promised that she would live with him properly. A sanchayat 
was held over that matter. Karapaya then signed an agreement. 
(Note.—The translation of thé agreement is filed as Exhibit 14.) 
Rs. 100 or Rs. 110 was given to Karapayi for the expenses to 
go back to India and to live with Karapaya’s mother at Uttanitun.” 


{In cross-examination) : 


“ Karapayi made a report to the headman. After: receipt 
of her report, the headman summoned Karapaya. Karapayi said 
at that time that she would live in Karapaya’s house without 
running away to another house if she was to have her maintenance 
in his house. He did not like to have Karapayi in fis’ house. 
When he was requested by the elders to keep her in the honse, 
he said that he agreed to send her back to India.” 
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Vachiamma (in chief) : 

“I did not see Karapayi up to that time, in Burma. I remem- 
yer about the agreement which my husband madeé with Karapayi 
tbout the maintenance. This agreement was given at the 
banchayat at Kyethpamwezaung. I did not see Karapayi at that 
ime but I hear. that she was putting up in Viyanna Maistry’s 


i0nse. 
to Karapayi to go back to India, and live in her mother-in-law’s 


house, i.e. Karapaya's mother’s house. Karapayi had never lived 
in a house with me and Karapaya. It is not true that I, Karapaya 
and Karapayi lived in one house and that I and Karapaya drove 
her cut before the panchayat.” 

Kawana Kali Mutu (in chief) : 

. “ Karapaya sent for me to be present at the panchayat 
but I did not go there and I do not know in whose house the 
panchayat was held. He requested me to be present at the 
panchayat to be held in the headman’s house at Kyethpamwezaung. 
I was too busy then and could not go as requested. I did not 
see Karapayi at thit time. I asked Karapaya later if the 
panchayat was over. Karapaya said that she promised to him 
to.live properly and he therefore agreed to take her back but 
she must not remain in Burma and must go back to India. He 
further said that he had executed an agreement and so she might 
go and live in his mother's house.” 

It would, their Lordships think, be.quite impossible 
for any Court to hold on this evidence - that the 
appellants had proved non-access in December, 1911. 
The one person who mighf have been able to give 
useful evidence of this question was Viyani Maistry, 
ii whose house Karapayi was staying at the time, 
but he was not examined. 

It seems probable, however, that what the appellants 
really relied upon in proof of their case was the 
effect of other certain documents which are upon 
the record, and to which reference is made in the 
judgment of the trial Judge. 

~The first of these is a written statement filed by 
Karapaya in the maintenance case of 1915. In it he 


My husband told me that he had given about Rs. 100 - 
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denies the paternity of the respondent, and charges 
that Karapayi had been living in adultery for many 
years at Moulmein with one Nachiappa. He, however, 
says that he did not know of this “until about 
three years ago.’ This document was put in 
evidence, apparently without objection, by the appel- 
lants, and seems to have been relied on by the trial 
Judge. The High Court-held that it was inadmissible. 
In their Lordships’ opinion it cannot be used as a 
statement by Karapayi under s, 32 (5) of the Evidence 
Act, as it was not made before the dispute as to 
the respondent’s paternity arose. It is also obviously 
not admissible under s. 33, as it was not a statement 
given in evidence at the maintenance enquiry. Even 
on the basis of it having been admitted by consent, 
it can only, their Lordships think, be evidence that 
such a statement was made by Karapaya in 1915, 
and can have no possible relevance to the question of 
access in 1911. ee 


_. The next document is a copy of the judgment 
of the District Magistrate in the same proceeding. 
He held on the evidence before him that the respon- 
dent was not the son of Karapaya. This document 
also has found its way on to the record, but it is clearly 
not binding upon the respondent, as was admitted — 
in the District Court, and its relevance to what took 
place in 1911 is, to say the best of it; extremely remote. 

One other incident must be referred to which 
assumed considerable importance at the trial, and 
has been pressed by the appellants’ Counsel before 
the Board. 

Karapaya was certified a lunatic in 1920, and 
Chellaya applied to be appointed guardian of his 
person and property: To buy off: the opposition of 
Karapayi it-was arranged. upon the advice of one 
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Narayanar Chettiar that Rs. 5,000 out of Karapaya’s 
estate should be given to her upon condition that 
she would admit that the respondent was the son 
of Nachiappa, with whom Karapaya had alleged in 
1915 that she was living. She accepted the terms 
offered, and in pursuance of the arrangement was 
caused to purchase two houses in the joint names 
of herself and the respondent, who was described in 
the purchase deed as the son of Nachiappa. On the 
same day an application was made by her to be 
appointed guardian of the respondent, who was again 
described as the son of Nachiappa, and she was so 
appointed. Copies of all these documents were 
brought on the record at the trial, some pages of the 
cross-examination of Karapayi were devoted to them, 
and the trial fudge evidently regarded them as of 
importance. It is sufficient to quote three sentences 
from his judgment: 


‘““T have no doubt that Karapayi declared that the plaintiff 


was Nachiappa’s son when she received Rs. 5,000. If ihe plaintiff - 


is not the child got by her with Nachiappa I do not think she 


will declare as she had done. Under these circumstances, I am of 


opinion that the defendants have fairly proved that the plaintiff 
is not the deceased Karapaya’s son.” : 


How any of these statements by Karapayi could 
be used as evidence against the respondent, or, if 
allowed to be proved, how any possible weight could 
be attached to them, having regard to the circum- 
stances under which they were made, their Lordships 
fail to understand. Only the guardianship application 
seems to have been referred to in the High Court, 
and as to it the learned Chief Justice records that 
Counsel for the present appellants “ properly admitted 
that the contents of the petition were not admissible 
against the plaintiff as evidence of the truth of the 
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statements therein contained.” Their Lordships think 
that a similar concession might well have been made 
in the argument before them. 
It is not necessary to refer in any detail to the 
deposition of Karapayi, or of the other witnesses who 
were called in support of the respondent's case. Their 
evidence may have been quite untrustworthy, and 
their Lordships are certainly not impressed with the 
veracity of the lady, but there is nothing to be extracted 
from their depositions which helps the appellants 
towards proof of non-access upon which the success 


-or failure of their defence so intimately depends. 


For these reasons their Lordships think that the 
conclusion come to by the High Court was right, that 
the appeal fails, and should be dismissed with costs 
And they will humbly advise His Majesty accordingly. 


Solicitor for thé appellants : J. E. Lambert. 


Solicitors for the respondent : Bramall & Bramall. 
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CRIMINAL REVISION. 
Before Sir Arthur Page, Ki., Chief J ustice, and Mr, Justice Das. 


KING-EMPEROR 
v. 
MI KYWA.* 


Yviminal Procedure Code ‘Act V of 1898), s. 562 (14)—Dishonest misappropria- 
tion and cheating—Offences covered by the section—Conviction jor criminal 
breach of trust-- Release after admonition under s: 562 {1Ai. ~ 
The terms “ dishonest misappropriation ” and “cheating ” in s. 562 (1A) of 
che Criminal Procedure Code, refer to the offences in the Indian Penal Code 


which are denoted respectively thereby, that is, s. 379, pro tanto s, 380, s. 403 © 


and s.415. ‘The terms cannot apply to-dishonest misappropriation or cheating 
in all their forms. ; 

Where a person is convicted of the offence of criminal breach of trust rnder 
s. 405 of the Penal Code, the Court has no power under s. 562 (1A) of the 
Criminal Procedure Code to release him aiter an admonition. 

Crown v. Rab Nawaz, 1.L.R. 1 Lah. 612; Emperor v. Rantjan, 17 Bom. 
L.R. 921 ; King-Emperor v. Nga Pyi, 3 L.B.R. 93 ; Sundaram v, King-Emperor, 
ILL.R. 41 Mad. 533—referred to. : ; 

Harnarain v. Ramji Das, 12 All. L.J. 465—dissented from. 


A, Eggar (Government Advocate) for the Crown. 


S. 562 (1A) of the Criminal Procedure Code singles , 


-out certain offences as capable of ‘being dealt with 
under that section, thereby intending to exclude other 
offences not’ mentioned. In the present case the 
ower Court, purporting to act under the provisions 
of this section, has Jet off the accused person who has 
been convicted for an offence under s. 406 of the 
Penal Code with a mere admonition. S. 406 is not 
referred to in s. 562 (1A) of the Criminal Procedure 
. Code, and the order as. made is illegal. See Sundaram 
Ayyar v. The King-Emperor (1) ; King-Emperor v. 
Nga Pyi (2); Queen-Empress v. Ah Wun (3); 





* Criminal Revision No. 678A of 1933 from the order of the First Class 
4th Additional Magisirate of Yenangyaung in Criminal Trial No. 192 of 1933. 
{1} LL.R. 41 Mad. 533. (2) 3 L.B.R. 95. 
(3) 7 BL.R. 111. 
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The Crown v. Rab Nawaz (1). In Harnarain v. 
Ramji Das (2) the Court took a different view. 

In the, circumstances of the present case the 
order may be allowed to stand: by altering the 
conviction to one under s. 403. 


PaGE, C.J.—The decision in this case depends 


upon the true construction of s. 562 (1A) of - the 


Code of Criminal Procedure (V of 1898) as amended. 
S. 562(1A) runs. as follows : 


“In any case in which a person is convicted of theft, theft 
in a building, dishonest misappropriation, cheating or any offence 
under the Indian Penal Code punishable with not more than 
two years’ imprisonment and no previous conviction is proved 
against him, the Court before whom he is so convicted may, 
if it thinks fit, having regard to the age, character, antecedents, 
or. physical or mental condition of the offender and. to the 
trivial nature of the offence or any extenuating circumstances 
under which the offence was committed, instead of sentencing 
him to any punishment, release him after due admonition.” ~ 


Nga Po Kan and Mi Kywa, husband and wife, 
were convicted by the 4th Additional Magistrate of 
Yenangyaung of criminal breach of trust under 
s, 406 of the Indian Penal Code. Nga Po Kan was 
ordered to enter into a bond for his good behaviour 
for one year with two sureties under s. 562 (2), and 
no question arises in respect of the legality of. that 
order. 
The Court further ordered that Mi Kywa should 
“be released after due admonition under s. 562 (1A).” 

The question that falls. for determination is 
whether the Court had jurisdiction to admonish and 
release Mi Kywa under s. 562 (1A). Now, if the 
terms ‘‘dishonest misappropriation’ and “ cheating” 
refer only to ss. 403 and 415 of the Indian 





(1) ILL.R. 1 Lah. 612, (2) 12 A.L.J. 465. 
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. Penal Code it was unnecessary to mention them 
. Specifically in the SeHOn, because a person convicted 
_ under either section is é punishable with not more than 
two years’ imprisonment” ; and for this reason it has 
been held by the Allahabad High Court in Harnarain 
_v. Ramji Das (1) that the terms ‘dishonest mis- 
appropriation” and “cheating” in s. 562 (1A) apply 
to dishonest misappropriation and cheating “in all 
their forms.” But, if that were so it would follow 
: inter alia that not only offences under ss. 404, 405, 
407, 408 and 409 of the Indian Penal Code, but 
also offences under ss. 380, 381 and 382 ‘would fall 
within s. 562 (1A). 

I cannot persuade myself that the ‘Legislature 
intended to include all such offences within the 
ambit of this section. Further, I apprehend that 
the same canon of construction must be applied as 
well to ‘‘theft” and “theft in a building” as to 
“dishonest misappropriation” and “ cheating ”. which 
are grouped together in the section, and-if that be so 
and the principle of construction which found favour 


with the Allahabad High Court is applied also to _ 


“theft”? and “theft in a building” it follows that 
the term “theft in a building” is included in the 
term “theft” and is mere surplusage. In-my opinion, 
however, it is apparent that the Legislature. inserted 
in s. 562 (1A) both “theft” and “theft in a build- 
ing’’ because for the purpose of the section the term 
“theft”? was not intended to include “theft in a 
_ building”, but.to apply to “theft”? as defined in 
s. 379 of the Indian Penal Code. It follows, there- 
fore, if the view that I take of the matter is correct 
and the same canon of construction is applied 
to “theft”, “theft in a building’, “ dishonest 


(1) 12 All. ih 465. 
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misappropriation’ and “cheating”, that it must be 
held that these terms refer to the offences in the Indian 
Penal Code which are denoted respectively thereby, 
namely, s. 379, pro tanto s. 380, s. 403 and s. 415. 
The opinion that we have formed as to the true 
construction of s. 562 (1A) is -in consonance with 
the interpretation that has been -placed upon the 
section by the Madras High Court in Sundaram Ayyar 
v. The King-Emperor (1), by the Bombay High Court 


in Emperor v. Ramjan Dadubhai (2), by the Lahore 


High Court in the Crown v. Rab Nawaz (3), and 
by the Chief Court of Lower Burma in King- 
Emperor v. Nga Pyi (4). In my opinion the case 
of Harnarain v. Ramji Das (5) did not correctly 


- state the law, and ought not to be followed. I am of 


Opinion that the right order for the Court to pass © 
in the circumstances. is that this application in 
revision be accepted and the conviction of Mi Kywa 
under s. 406 set aside; that Mi Kywa be convicted’ ~ 
of an offence under s. 403 of the Indian Penal 
Code, and that the order passed against her under 
s. 562 (1A) be maintained. 


Das, J.—I agree. 


(1) (1918) LL.R. 41 Mad. 533. (3) (1920) LL.R. 1 Lah. 612, 
(2) \17 Bom. L.R. 921. j (4) (1905) 3 L B.R. 95. 
'5) 12 All. LJ. 465, 
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APPELLATE CIVIL. 


Before Mr. Justice Mya Bu ami Mr. Justice Dunkley, 


U BA SEIN 1934 
v. . Fan 16: 


MAUNG SAN AND ANOTHER,* 


Insolvency—Fraudiulent preference—Date of commencement of period of three 
months-—Provincial Insolvency Act (V of 1920 , s.54—Document of transfer— 
Requirements of registration law—Title, when it passes—Registration. Act 
(XVI of 1908), ss. 17, 47, 49. 


Wherea transfer of immoveable property is sought to be set aside in insol- 

. vency on the ground of fraud.lent preference the date of the commencement of 

. the period of three months within which it must be set aside is the date of the 

’ registration of the document and not the date of its execution. Under s. 47 of 

the Registration Act, a registered document operates from the date of its 

execution, but the title purported to be transferred thereby does not pass until 
registration has been effected, ; 


Hay for the appellant. 
So Nyun for the respondents. 


~ Mya Bu and DunxLEy, JJ.—This is an appeal by 
a receiver in insolvency against an order refusing. 
to annul a transfer made by the insolvents who 
are Burman Buddhist husband and wife, before the 
petition for their adjudication was presented. The 
transfer in question purported to be a mortgage of 
certain moveable and immoveable properties of the 
insolvents by a registered deed in favour of the 
respondents, Maung San and his wife Ma Talok Ma, 
who is the sister of Ma Cheik, one of the insol- 
vents. The deed was drawn up and executed by 
the insolvents on the 28th January 1931, but was. 
presented for registration and was registered only on 
the 26th May 1931. According to the deed the 


_ * Civil Misc. Appeal No. 43 of 1933 from the order of the District Court 
of Bassein in Insolvency Case Na. 49 of 1931. 
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consideration for the mortgage was a sum _ of 
Rs. 4,000 in respect of several previous loans. On 
the 21st July 1931 one of the.creditors of the 
insolvents presented a petition for adjudication of 
the insolvents who were ultimately adjudged insol- 
vents on the 7th December 1931. Subsequently 
the. appellant as receiver filed his application for 
annulment of the transfer alleging that the transfer 
was fictitious, fraudulent, and made in bad faith 
without consideration in favour of near relatives. 
As originally conceived the application was one for 
annulment of the transfer under s. 53 of the Pro- 
vincial Insolvency Act, 1920, and was prosecuted as 
such until, after all the evidence in the case had 
been led, the Court heard the arguments of the 
advocates for the parties. Upon the .evidence the. 
learned District Judge came to the conclusion that 
the appellant failed to discharge the burden of 
proving want of good faith and of valuable con- 


sideration necessary to bring the case within the 


ambit of s. 53, It appears that in the course of 
the argument the learned advocate for the receiver 
put forward an alternative contention, relying on the 
provisions of s. 54 of the Act, that the transfer in 
question was void as being a fraudulent preference 
in favour of a creditor. The learned District Judge 


‘rejected this contention on the ground that by virtue 


of the provisions of s. 47 of the Indian Regis- 
tration Act, 1908, the transfer in question must. be 
field to have taken place on the 28th January 1931, 
which was more than three months before the 
presentation of the petition for adjudication of the 


insolvents. 
Inasmuch as the Judge of the trial Court who 


saw the witnesses has stated reasonable grounds for 
the view he took of the evidence in the case we see 
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no sufficient reason to interfere with his conclusions. 1934 
Therefore, regarded specifically as an application for v Ba sew 
annulment of a tfansfer by virtue of the provisions yaune saw. 
of s. 53 of the Provincial Insolvency Act, the yy.poana 
application, in our opinion, has been rightly dismissed, Duwxtey. JJ. 
What has been strenuously pressed before us by the 
learned counsel for the appellant is that the District 
Court erred in refusing to annul the transfer under s. 54. 

With reference to this contention the first question 
that arises for consideration is whether the transfer 
sought to be annulled took place within three months 
before the presentation of the petition on which the 
insolvents were adjudicated, and hence it is necessary 
to decide whether. the date of the execution of the 
deed by the transferors or the date of its registration — 
is to be taken as the date of the commencement of 
the . period mentioned in s. 54. Although’ this 
“question is not covered by any direct authority in 
.case law, a careful reading of the various relevant 
enactments leaves no doubt in our minds as to the 
true answer to be given. The relevant portion of 
s. 54 runs as follows : ; 


“54. (1) Every transfer of property . . . by any person 
unable to pay his debts as they become due from his own 
money in favour of any creditor, with a view of giving that 
creditor a preference over the other creditors, shall, if such person 
is adjudged insolvent cn a petition presented within three months 

_after the date thereof, be deemed fraudulent and void.as against 
the receiver, anc shall be annulled by the Court.” 


It must:be noted that the word “ thereof” after 
the words “‘ within three months after the date ” 
refers to the transfer. Now, under s. 59 of the 
Transfer of Property Act | ; “8 


‘where the principal money secured is one hundred apees 
or upwards, a mortgage, other than a mortgage by devosi Of title- 
deeds, can be effected only by a registered instrument.” - 
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An instrument of mortgage where the principal 
money secured is Rs. 100 or -upwards is compul- 
sorily registerable under s. 17 of the Indian Regis- 
tration Act; and this requirement is made effective 
by s. 49 of the same Act, which provides inter 
alia that no document required by s. 17 to be 
registered shall affect the immoveable property com- 
prised therein unless it has been registered. The 
effect of these enactments is therefore that where 
the principal’ sum secured is Rs. 100 or upwards a 
mortgage, other than a mortgage by deposit of title- 


‘deeds, is effected only when the instrutnent of mort- 


gage is registered, because until the deed of mortgage 
is registered no mortgage can have taken place, 
From this it follows that before the registration of 
the deed the mortgage is inchoate and does not 
amount to a transfer in law. No legal interest in 
the property ‘passes from the . mortgagor to the 
mortgagee except upon registration of the deed. 
The provisions of s. 47 of the Indian Registration 
Act’do not in our opinion run counter to this 
proposition, for although that section throws back 
the commencement of the operation of the document, 
when registered, to the date of the execution it 
does not pretend to lay down that where an instru- 
ment which affects immoveable property réquites 
to be registered title in the property passes: before 
registration is effected. Since a period of four 
months is allowed for the presentation of a deed 
for registration, if the date of the execution of the 
deed were to be the date of the commencement 
of the period, an irisolvent, in collusion with a 
cred:‘or to whom he is giving a preference over 


other’ «reditors, might, by secretly executing a mort- 


gage de sd and refraining from. registering it for 
three months and one day, set at naught the 
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provisions of s. 54 of the Provincial Insolvency 
Act, and a construction of the section which would 
have the effect*of rendering the section. nugatory 
cannot be the correct construction. For these 
‘reasons we are clearly of opinion that the date of 
the commencement of the period of three months 
mentioned in s. 54 of the Provincial Insolvency 
Act is the date on which the transfer sought to 
be set aside becomes. effective in law, namely, in 
the case of a transfer such as a mortgage or sale, 
the date of registration of the deed. 

The learned District Judge’s refusal to consider 
the case with reference to the provisions of s. 54 
of the Provincial Insolvency Act was_ therefore 
erroneous, and his order dismissing the appellant’s 
application must consequently be set aside. It 
would, however, be unfair to the parties, especially 
the respondents, to proceed to deal with the case 
with reference to this section upon the materials 
_ now on the record, because the case was fought 
out only as one laid specifically under s. 53, and 
in the circumstances the parties ought to be given 
a further opportunity of adducing such evidence 
as they may desire to bring before the Court, 


relevant to the question of the intention of the 


insolvents to give the respondents a preference over 
other creditors 

In the -result the order under appeal is set aside 
and the case is remanded to the District Court of 
Bassein with the direction that th application of 
the appellant be enquired into with reference to 
the provisions. of s. 54 of the Provincial Insolvency 
Act after allowing the respective parties to adduce 
such further evidence as they may desire, in 
addition to the evidence already on the record, and 
be disposed of according to law. 
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INCOME-TAX APPLICATION. 


Before Sir Arthur Page, Kt., Chief Justice, and Mr. Justice Ba U. 


1934 K.M.O. CHETTYAR FIRM 
Feb. 1. ne VD. 
THE COMMISSIONER OF INCOME-TAX, 
BURMA.* 


Income-tax—Penalty—“ Real amount "—“ Correct income '—-Quantum of 
penalty—Question of fact for Income-iax authorities—Income-tax Act (XI 
of 1922), s. 28. 


Owing to the default of the assessees in failing to make a proper return or 
producing certain books the Income-tax Officer estimated their income for the. 
year 1031-32 under s: 23 (4) of the Income-tax Act at Rs.50,000. The assessees 
returned their assessable income as i] owing to an alleged trading loss of over 
Rs, 31,000, According to the finding of the Income-tax authorities the assessees 
had furnished misleading and inaccurate particulars of their income, and also . 
had concealed a partion of their income. The ass: ssees had wrongly deducted 
about Rs. 38,000 in making their return of assessable income. A penalty was 
imposed on the assessees under s, 28 representing the difference between the 
tax on Rs, 7,000 and the tax on Rs. 50,000. The assessees applied for a 
mandamus, and contended that the maximum penalty that could be imposed. . 
on them was the tax on Rs._12,000, 7.e. the difference between Rs, 30,000 and 
Rs, 38,000, 


' Held, that the words ‘real amount" and “correct income” in s. 28 of the 
Act refer to assessable income, and that in imposing the penalty the Income-tax 
authorities had followed the terms of the section. The real amount of the 
assessable income was Rs. 50,000, whilst the assessable income returned by the 
assessees was 11. Consequently they were. liable to a penalty equal to the 
amount of the tax on Rs. 50,000. The quantun:.of the penalty within the 
statutory limit that ought io be imposed is a matter of fact and-not of law, and 
is to be determined by the Income-tax authorities, and not by the Court. 


Clark for the assessees. The petitioners in their 
return for the year 1931-32 showed a loss of Rs. 31,750. 
The Income-tax authorities disallowed certain 





* Civil Misc. Application No. 6 of 1933. 
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deductions, and the books then showed a profit of 


Rs. 7,000. But owing to the failure on the part of the 


assessees to produce certain books of account they were 
assessed on an estimated income of Rs. 50,000. It is 
now sought to impose on them a penalty under s. 28 
of the Income-tax Act. The Legislature has advisedly 
used the terms ‘‘real amount” and “ correct income ”’ 
ins. 28 in contradistinction to “total income ” and 
“assessable income”. Words used in an Act 
must be deemed to be used exactly and correctly, 
and not inexactly and loosely. Mayor of the Borough 
of New Plymouth v. Taranaki Electric-Power Board 
(1). The “real income” in such circumstances 
would be the returned amount plus the sum that 
is found by the Income-tax authorities to have been 
‘concealed. The amount thus found to be concealed 
was the difference between: the estimated income, 
namely Rs. 50,000, and the returned income, namely 
Rs. 7,000, ie. Rs. 43,000. The “real income”, 
therefore, is the amount as originally returned, viz. 
— 31,750 plus the concealed income, viz. 43,000, which 
comes to Rs. 11,250, The maximum penalty 
leviable would be the difference between the tax 
on the returned income (that is, mil) and the tax 
on Rs. 11,250, ie. tax on Rs, 11,250. 


[Pace, C.J. This contention is difficult to follow. 
A penalty is levied because there has been a conceal- 
ment of income. The test by which such penalty 
is determined is what would be the amount of 
income-tax that would have been avoided if the false 
return had been accepted as correct; in the present 
case would not the tax avoided be the difference 
between the tax on the returned income, which is 
nil, and the tax on the assessed amount, Rs. 50,000 ?] 
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The section is not so clearly worded as to 
admit of this construction only. S. 28 makes no 
provision for a case where the return is a minus 
quantity. The penalty is on the concealed income. 
It may be that, for the purpose of s. 28, the 
position of a person who returns a loss is better 
than that of a person who shows a profit. But if 
such a construction is possible the benefit of it 
should go to the subject. 


A. Eggar (Government Advocate) for the Crown. 
This view of the case was not put forward before 
the Income-tax Commissioner, and an application 
fora mandamus in the circumstances is not com- 
petent. A.K.A.C.T.V. Chettyar Firm v. The Com- 
missioner of Income-tax (1). 

The legal issue raised was whether the assessment 
under s. 23(4) should be regarded as made up of 
(i) the real income now ascertainable from the books © 
and (ii) the amount of the concealed income, and 
that the former should be disregarded in estimating 
the penalty under s, 28. That view could not be 
sustained. The assessment under s. 23 (4) is a best 
judgment assessment and not a penalty... Moreover, 
the books were found to be unreliable. 

‘A new point is now raised. It did not form part 
of the reference to the Commissioner, but arose out 
of the concluding remarks of the finding. After the 
Commissioner had refused to refer the point raised 
he made a concession whereby the amount of the 
penalty was reduced. He assumed, for this purpose, 
that certain debateable items of Rs. 38,750 ought to be 
added back to the original return, and that the assessees 





(1) LL.R, 6 Ran.492, 
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‘might be treated as having included them in their 
return, making a profit of Rs. 7,000, the penalty thus 
being estimated as the tax on Rs. 50,000 minus 
Rs. 7,000. *Applicants now urge what is merely an 
alternative method of granting that concession, namely, 
that the debateable items should be regarded as having 
been decided in favour of the assessees, and should 
therefore be deducted from the: assessment, reducing 
Rs. 50,000 to Rs. 11,250. This assumes that the 
debatedble items were decided in favour of the 
asséssees, which is not the fact. 


The method by which the penalty is to be 
-computed was correctly laid down in The Commis- 
sioner of Income-tax, Burma vy. A.A.R. Chettyar 


Firm (1). 


PacE, C.J.—This application for a mandamus to 

the Commissioner of Income-tax, Burma, requiring 
' him to state a case under s. 66 (3) of the Income- 
tax Act is dismissed. 


The case turns upon the construction of s. 28 (1) 
of the Income-tax Act which runs as follows : 


-“T£ the Income-tax Officer, the Assistant Commissioner or 
the Commissioner, in the course of any proceedings under this 
Act, is satisfied that an assessee has concealed the particulars 
of his income or has deliberately furnished inaccurate parti- 
culars of such income, and has thereby returned it below its real 
amount, he may direct that the assessee shall, in addition to 
the income-tax payable by him, pay by way of penalty a sum 
not exceeding the amount of the income-tax which would have 
been avoided if the income so returned by the assessee had 
been accepted as the correct income.” 





(i) LL.R. 11 Ran. 75. 
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The question with respect ‘to which the assessees- 
invite the Court to order ‘the Commissioner of 
Income-tax to state a case is 


“\chether in the present case -the amount of income-tax’ 
which would have been avoided if the inccme returned by the 


Income-tTax, assessees had been accepted as correct was properly computed.’” 


Burma. 


PAGE, C.J. 


The material facts are that in respect of the 
1931-32 assessment, by reason of the default of the 
assessees in making their return, it became neces- 
sary for the Income-tax Officer to estimate the 
income of the assessees liable to assessment under 
s. 23 (4), and in the course of the assessment pro- 
ceedings “the Income-tax Officer discovered that 
the assessees had deliberately furnished inaccurate 
particulars of their income and had concealed a 
portion of their income.’ The return of income by 
the assessees purported to disclose a net loss of 
Rs. 31,751-12-3, and the Income-tax Officer, | after 
making an enquiry into the matter, came to the 
conclusion that the assessees had “ deliberately carried 
to a misleading head of account certain sums amount- 
ing to many thousands of rupees.” In the event: 
income-tax was assessed upon an estimated income 
of Rs. 50,000. The Income-tax Officer then pro- 
ceeded to impose a penalty upon the assessees under 
s. 28; and after appeals from the order of the 
Income-tax Officer had been presented to the Assistant: 
Commissioner and to the Commissioner a penalty 
was finally imposed of an amount representing “ the 
difference between the tax on Rs. 7,000 and the 
tax on Rs,~ 50,000.” 

I will assume for the purpose of the present appli- 
cation that the question of law upon which it is now 
sought to obtain an order requiring the Commissioner 


of Income-tax to state a. case arose in the course of 


the proceedings before the Assistant Commissioner. 
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Now, the Income-tax authorities in imposing a 
penalty upon the assessees under s. 28 acted in 
accordance .with the construction that had been 
‘placed upon the section in In Re The Commissioner 
of Income-tax, Burma v. A.A.R. Chettyar Firm (1). 


In that case it was held that “the maximum penalty 1 


that, can be imposed under s. 28 (1) is. a sum 
representing the difference between the tax on the 
income declared by the assessees and the tax on 
the income ascertained under the Income-tax Act in 
respect of which the assessment has been made.” 

The question. which now falls to be determined 
is whether the construction that was placed on s. 28 
in the A.d.R. Chetiyar case (1) was correct. It is 
common ground that the same meaning must be 
attributed to the term “income” for the purpose 
of construing the words ‘real amount” of income 
and “correct income’’ in s. 28, and the Income- 
tax authorities in the present case have treated the 
words “real amount’ of the income and “ correct 
‘income’’ as referring to assessable income. Applying 
‘that criterion the “real amount” of the assessable 
income in the present case is Rs. 50,000; and. if 
‘the assessable income returned by the assessees had 
been accepted as the correct assessable income it 
-would have been wil. It follows that the amount of 
income-tax which would have been avoided if the 
assessable income returned by the assessees as nil 
had been accepted as the correct income is the 
difference between the income-tax on no assessable 
income, that is, mil, and the income-tax on the real 
assessable income which in the present case is to 
‘be taken as Rs. 50,000. In my opinion the con- 
struction that was put upon s. 28 by the Income-tax 





(1) (1393) LLAR..11 Ran. 71, 
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authorities, following the A.A.R. Chettyar case (1), 
was correct. ; 

I am not sure that I was able to appreciate the: 
argument presented in support of the mandamus, but 
I understood the contention on behalf of the appli- 
cants to be that the amount of the penalty cannot. 
exceed the amount of the tax on the concealed 
assessable income. Of course, that is not the test 
that is laid down in the section as I construe it, 
but upon that hypothesis the learned advocate for 
the applicants argued that as the total income must be 
taken to be Rs. 50,000, and certain items amounting 
to Rs. 38,000 were wrongly deducted from the assessable 
income returned but nevertheless were disclosed, 
the maximum penalty could not exceed the amount. 
of the tax on Rs. 12,000, i.e. the difference between: 
Rs: 50,000 and Rs. 38,000. To dispose of this: 
contention, which appears to me to be wholly 
fallacious, it is enough to say that it has been found 
by the Income-tax authorities, and it is not now 
disputed, that the assessees “deliberately furnished 
inaccurate particulars’ in respect of the sum of 
Rs. 38,000, and thereby pro fanto the amount of 
the true assessable income was diminished. It follows,. 
therefore, that if what I regard as this obviously 
erroneous construction of the section is adopted the 
sum of Rs. 38,000 is not to be deducted from the total. 
amount of the assessable income for the purpose of — 
ascertaining the maximum penalty that can be imposed.. 

As I have already stated, however, I am of opinion 
that under s. 28 it is the duty of the Income-tax 
authorities to estimate the amount of the penalty,. 
if any, that ought to be imposed upon contumacious. 
or fraudulent assessees, but that in imposing the . 
penalty, the maximum limit that is placed upon the 

(1) (1933) LL.R, 11 Ran, 71. 
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guantum is that the penalty must not exceed the 
difference between the amount of the tax on the 
income assessable under the Act, and the amount 
of the tax upon the assessable income as returned 
by the assessee. 

In the present case the Commissioner of Income- 
tax in the exercise of his discretion did not impose 
the maximum penalty, and in proceeding under 
s. 28 the. Income-tax authorities ought to act 
fairly and reasonably in the circumstances of each 


case, as the Commissioner appears to have done. 


in the present case. But the quantum of the penalty 
within the statutory limit that ought to be imposed 
is a matter of fact and not of law, and is to be 
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determined by the Income-tax authorities, and not . 


by the Court. For these reasons the application 
is dismissed with costs, ten gold mohurs. | 

The applicants apply that the fee of Rs. 100 
deposited under s. 66 (2) of the Act should be 
returned. to them. The application is rejected. 


Ba U, J.—TI agree. 


CIVIL REVISION. 
Before Sir Arthur Page, Kt., Chief Justice, and Mr, Justice Das. 


M. H. MAYET 
LAND ACQUISITION COLLECTOR, MYINGYAN.* 


Land Acquisition proceedings—Collector’s award—Collector, a revenue officer— 
Collector's refusal to make a reference—Revision by High Court—Collector, 
not a Court—Land Acquisition Act (I of 1894), ss. 11, 18—Civil’ Procedure 
Code (Act V of 1908), s, 115. 

In making an award tender s, 11 of the Land Acquisition Act the Collector 
is acting as a revenue officer and in an administrative and not in a judicial 
capacity. The Collector thereforeis not acting as a Court when he makes or 





* Civil Revision No. 66 of 1933 from the order of the Land Acquisition 
Collector, Myingyan. 
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refuses to make a reference under s. 18 of the Act, andthe High Court has no 
jurisdiction to revise his order under s, 115 of the Civil Procedure Code. 

Durga Das v. Qucen-Empress, 1.L.R. 27 Cal. 820; Ezra v. Secretary of 
State for India, 1.L.R, 32 Cal. 605—followed, 


Abdul Sattar v. The Special Deputy Collector, LL.R. 47 Mad. 357; 
Balkrishna Daji Gupte v. The Collector, LL.R. 47 Bom. 699; British India 
Steam Navigation Company v. Secretary of State for India, 1.L.R. 38 Cal. 230; 
H. N, Burjorzee v. Special Collector, 5 B.L.J. 26; Leslie v. Collector of Mergui, 
1 L.B.R, 132—vreferred to, 


Administrator-General of Bengal v. Land Acquisition Collector, 12 C.AVLN. 
241; Krishna Das v. Land Acquisition Collector, 16 C.W.N. 327: 
v, Deputy Collector, Champaran, 2 Pat: LJ. 204—dissented fram 


Saraswati 


A. N. Basu for the applicant, 


Ba So for the respondent. 


Pace, C.J.—The material facts for the purpose 
of disposing of this application are as follows: 

_ On the 16th of December 1932 an award of com- 
pensation was made by the Collector, Myingyan, 
under s. 11 of the Land Acquisition Act. (I of 
1894). The applicant “as a person interested who 
has not accepted the award” under s. 18 of 
the Act applied to the Collector requiring that the 
matter should be referred by the Collector for the 
determination of the Court in respect of the amount 
of compensation that had been awarded, The appli- 
cation, however, was oral, and not in writing as 
required by s. 18 (1) of the Act. Notwith- 
standing this irregularity the Collector on the same 
day referred the matter for the determination of the 
Court under s. 19 of the Act. The Court 
caused the notices prescribed under s. 20 of 
the Act to be duly served upon the applicant and 
the other persons therein mentioned on the 12th 


of January 1933. On the 7th of February 1933 the 


applicant filed objections to the award of the . Collector. 
On the 7th of March 1933, however, the Court 
refused to determine the matter referred to it upon 
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the ground that no written application for a reference 
-as required by s. 18 (1) of thé Act had been 
made to the Collector, and therefore that the Court 
had no jurisdiction to entertain the reference. On 
the 13th of March 1933 the applicant presented .a 


written application to the Collector to refer the. 


matter to the Court for the purpose of determining 
the amount of the compensation that ought to be 
awarded. On the same day the Collector refused 
to entertain the application or make a reference as 
prayed, upon the ground that the application was 
barred -by limitation. On the 29th of March 1933 


the Collector refused to review the order that he. 


had passed on the 13th of March 1933, upon the 
ground that he had no jurisdiction to review his 
own order. 

Against the orders of the 13th of March 1933 
and the 29th of March 1933 the present application 
.-in revision has been presented under s. 115 of 
the Civil Procedure Code. 

A preliminary objection has been raised to the 
‘competency of the application, upon the ground that 
. the Collector in refusing to make a reference under 
s. 18 of the. Act was not acting as a Court, 
and therefore that there was no room for s, 115 
' of the Code to operate. In my opinion the 
‘preliminary objection must prevail. 

The scheme of the Land Acquisition Act, in my 
opinion, is that when land is compulsorily required by 
Government the Collector, acting as a revenue officer 
of the Government, is required infer alia to determine 
what would be a fair sum for the Government to pay 
as compensation for the acquisition of the land. 
Although it may be that it is not open to the Govern- 
ment to object to the quantum of compensation 
awarded, any person interested who does not accept. 
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the award of the Collector is entitled within the time 
limited by s. 18 to have the questions to which he 
takes objection referred by the Collector for the: 
determination of the Court. 

Now, the question that falls for determination in: 
the present application is whether the Collector when. 


refusing to make a reference under s. 18 is a Court | 


or not. If the Collector is acting as a Court subor- . 
dinate to the High Court it follows that the High: 
Court has jurisdiction to revise the order that he has. — 
made under s, 115 of the Code. If, however, the - 
Collector is not a Court within s. 115 of the Code it 
iS apparent that, unless the High Court by the issue | 
of a mandamus or some other appropriate process. 
can compel him to do his duty, it would be possible 
for the Collector, by refusing to make a reference 
when duly required to do so by a person interested 
in the proceedings, to prevent the quantum or 
validity of his award from being questioned, and. 
could by: his own act make the award a final adjudi- 
cation upon the matter. 
For the purpose of. disposing of the present 
application it is not necessary to consider, and I 
expressly refrain from deciding, whether in the event 
of the Collector refusing to do his duty under s. 18 
of the Act this Court has otherwise jurisdiction to 
compel him to carry out his statutory duty ; because 
the present application is made pursuant to s. 115 of 
the Code. Now, it appears to me, if I correctly 
appraise what has happened, that the reason why in 
certain cases learned Judges have decided that the 
Collector when refusing to make a reference under 
s. 18 of the Act is a Court within the meaning of 
s. 115 of the Code was that, unless it was held that 
the orders of the Collector under s. 18 of the Act 
came within the ambit of s. 115 of the Code, great 
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injustice might be done to persons whose land is 
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compulsorily acquired by Government. In my M.H.Maver 


opinion, however, but for the fact that the contrary 
view has found favour with learned Judges of the 
High Courts of Calcutta and Patna 1 should have 
thought that it was plain that the Collector in making 
or refusing to make a reference under s. 18 of the 
Act is not a Court within s. 115 of the Code. It 
has been held by the Judicial Committee of the Privy 
Council that in making an award under s. 11 of the 
Act the. Collector is acting as a revenue officer in an 
administrative and not in a judicial capacity ; and it 
seems to follow that if the Collector is not acting as 
a Court when making an award under s. 11 of the 
Act after enquiring into any objections that might 
have been raised under the Act, @ fortiori the 
Collector is not acting as a Court when he makes or 
refuses to make a reference under s. 18 of the Act. 
Indeed, apart from authority I should have thought 
it manifest that that was so. He has no discretion 
or option in the matter, and, provided it is within time, 
the Collector is bound to make a reference to the 
Court on receipt of an application duly presented to 
him by a person interested who has not accepted the. 
award. And the conclusion that I have reached from 
a consideration of the section is, I apprehend, 
fortified and confirmed by the decision of the Privy 
Council in Ezra v. Secretary of State for India (1). 
The specific question that arose for determination 
in that case was whether in making an award under 
s, 11 the.Collector was acting as a Court. The 
Judicial Committee, affirming the decision of the 
High Court of Calcutta, held that he was not; and. 


{1) (1905) LL.R. 32 Cal. 605. 
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in the course of delivering the judgment of. the Board 
Lord Robertson observed : 


‘“ When the sections relating to this matter are read together, 
it will be found that the proceedings resulting in this ‘award’ 
are administrative and not judicial; that the ‘award’ in which 
the enquiry results is merely a decision (binding only on the © 
Collector) as to what sum shall be tendered to the owner of 
the lands; and that, if a judicial ascertainment of value is 
desired by the owner, he can obtain it by requiring the matter 
to be referred by the Collector to -the Court. The sections 
directly relevant (besides the 9th already set out) are the 11th, 
12th, 13th, 14th, 15th and 18th.” 


His Lordship added that 


“these - sections, and the question as a whole, are very 
satisfactorily discussed in the judgment under appeal, and their 
Lordships do not think it necessary to repeat the reasoning.” 


Now, in the High Court Ameer Ali and Stephen 
JJ. held, inter alia, that 


“throughout the proceedings the Collector acts as the agent 
of Government for the purpose of acquisition, clothed with 
certain powers to require the atteridance of persons to make 
statements relevant to the matters which he has to, enquire 
into. He is, in no sense of the term, a judicial officer; no 
is the proceeding before him a judicial proceeding. In thi: 
view we are supported by the decision of this Court i: 
Durga Das Rukhit v. Queen-Empress (1). The award whicl 
he makes does not possess only (sic) finality so far as th 
persons interested are concerned ; for under s. 18 any perso 
interested, who has not accepted the award, may, withi 
a certain time, by written application to the Collector, requir 
a reference of the matter for the determination of the Cour 
This shows that so far as the Collector is concerne 
the is not a Court.” 


. Now, I refer also in this connection to Dur 
Das Rukhit v. Queen-Empress (1). In that case tl 
applicants for revision claimed. compensation . f 


(1) (1900).-1.L.R. 27 Cal. 820. 
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certain lands that had been acquired under the Act. 
The Deputy Collector of Midnapur apparently was 
‘unfavourably disposed’ in respect of the claim, and 
for some reason or other abstained from making any 
award and refused to make any reference to the 
Civil Court, although pressed to do so by the appli- 
cants. Not content with adopting this strange attitude 
the Deputy Collector in the event gave sanction 
under s. 195 of the Code of Criminal Procedure for 
the applicants to be charged, as Prinsep J. stated in 
his judgment, ‘‘ with offences which may shortly be 
described as forgery and perjury in making and 
attempting to substantiate those claims.” An appli- 
cation for revision of this order was then filed by the 
claimants for compensation, and the Court set aside 
the order upon the ground that the Deputy Collector, 
when acting as the [fand Acquisition Officer, was 
not a Court. Prinsep J. held that 


“a Deputy Collectcr acting under the Land Acquisition Act is.. 


not a judicial officer. He cannot be properly regarded as a 
Revenue Court within the terms of s. 476. The District 


Magistrate is -wrong in maintaining that the proceedirgs of the: 


: Deputy Collector under the Land Acquisiticn Act are regulated’ 


by the Code of Civil Procedure, or that the Deputy Collector 


was right in requiring the petition put in by the petitioners 


now before us to be verified in accordance with that Code,. 


so as to make any false statement punishable as perjury. 
S. 53 of the said Land Acquisition Act sufficiently indicates 
this. It declares that the provisions of the Code of Civil 


Procedure shall apply to all proceedings before the Court under: 
that Act. But the context clearly shows that by this expression. 


‘the Court’ a Collector isnot included. The whole of Part VIII 
of the Act in which s. 53 appears. distinguishes between 


orders and proceedings by or before a Collector and those by or: 


-before a Judge or Court.” 


I am clearly of opinion, on a true construction of 
the section and upon the authority of Durga Das 
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Rukhit v. Queen-Empress (1) and Ezra v. Secretary of 


M. H. Maver State for India (2), that when a Collector is acting 
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under s. 18 of the Act he is not a Court .within 
the meaning of s. 115 of the Code. The view 
that I hold as to the meaning and effect of s. 18 
of the Act was also taken by the Bombay High Court 
in Balkrishna Daji Gupte v. The Collector, Bombay 
Suburban (3), by a Full Bench of the Madras High 
Court in Abdul Sattar Sahib v. The Special Deputy 
Collector, Vizagapatam Harbour Acquisition and others 
(4), and by the Chief Court of Lower Burma in Leslie 
v. The Collector of Mergui (5) ; see also H. N. Burjorjee 
v. Special Collector of Rangoon (6) and British India 
Steam Navigation Company v. Secretary of State for 
India (7). For these reasons, with all due respect to the 
learned Judges who decided them, I am _ bound to say 
that in my opinion the cases of The Administrator- 
General of Bengal v. The Land Acquisition Collector, 
24 Pergunnahs (8), Krishna Das Roy v. The Land 
Acquisition Collector of Pabna (9) and Saraswati 
Pattack v. The Land Acquisition Deputy Collector of 
Champaran (10) were wrongly decided, and ought not 
to be followed. 

The result is that this application for revision of 
the orders of the 13th of March 1933 and the 29th 
of March 1933 fails, and must be dismissed with costs, 
three gold mohurs. ‘ 


Das, Lat agree. 





(1) (1900) IL.L.R. 27 Cal. 820. (6) 5 B.LJ. 26. 

(2) (1905) I.L.R. 32 Cal. 605, (7) (14911) LL.R. 38 Cal. 230. 
(3) (1923) I.L.R. 47 Bom. 699. (8) 12 C.W.N, 241. 

(4) (1924) LL.R. 47 Mad, 357, (9) 16 C.W.N. 327, 


(5) (1901) 1 L.B.R. 132, (10) 2 Pat.-L.J. 204. 
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CRIMINAL REVISION. 


Before Mr. Justice Das. 


THAKIN BA THAUNG AND OTHERS 
”. 
KING-EMPEROR.* 


Criminal Procedure Code (Act V of 1898), ss. 144,435—Act XVIII of 1923— 
High Court's jurisdiction to revise orders under s, 144—Order directing 
a person to abstain from residing in a place he is—Positive orders to do 
particular things. 


Under s. 435 of the Code of Criminal Procedure, as amended by Act XVIII 
-of 1923, the High Court has jurisdiction to revise an order passed under s, 144 
of the Code. 


Muthuswami v. Ayiyar, 1.L.R. 53 Mad, 320—followed. 


Under s. 144 of the Code of Criminal Procedure a magistrate has no juris- 
diction to direct a person to abstain from residing in any place where he was 
residing at the time the order was passed, The section is not intended to 
empower a magistrate to make positive orders requiring people to do particular 
things. | 

Emperor v. Sasmal, 1.L.R. 58 Cal. 1037—followed. 


A. Eggar (Government Advocate) for the Crown. 
There is a preliminary objection™on the ground of 
jurisdiction. An order passed by a magistrate under 
s. 144 of the Criminal Procedure Code is an order 
made by him in his administrative capacity and is not 
liable to revision as an order of the Court. Vedappan 
Servai v. Periannan Servai (1). If s. 144 is contrasted 
with s. 145 it is clear that the former section does not 
contemplate any formal judicial proceedings. In this 
view the amendment of s. 435 of the Code in 1923 
awhen sub-s. (3) was omitted is immaterial for the 
purpose of considering whether a revision is competent 
because the omission was merely to remove what would 
otherwise.be tautological. 








* Criminal Revision Nos. 13B to 16B of 1934 from the order of the 
District Magistrate of Shwebo. 
(1) LL,R. 52 Mad. 69, 
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The applicants have been convicted under s. 188. 
of the Indian Penal Code for disobeying the order of 
the magistrate and have appealed to the Sessions Judge 
which is now pending. In the circumstances. the 
High Court should refrain from passing any order 
which may affect the decision of the Sessions Judge on. 
facts. 


Ba Han for the applicants. The order under 
revision bears the heading “In the Court of the - 
District Magistrate, Shwebo”’, and it is clear’that the 
magistrate has purported to act asa Court. Vedappan 
Servai v. Periannan Servai (1) has been overruled by 
a later decision of the same Court in Muthuswami v.- 
Thangammal (2) where it was laid down that a revision 
is competent in such cases. See also Gobind Ram v. 
Basanti Lal (3) ; Queen-Empress v. Pratap Chundar (4).. . 

The omission of sub-clause (3) to s. 435 was inten-- 
tional and it was made with a view to enable the High. 
Courts to act in revision in cases of this sort whereas: 
previously they had to resort tos, 107 of the Govern-. 
ment of India Act. The position is made clearer by 
the insertion of sub-clause (5) to s. 144 which shows: 
that the magistrate acts under the section judicially 
and not administratively. 

A magistrate acting under s. 144 of the Code, which: 
empowers him to direct a person to abstain from a 
certain act, cannot make a positive order requiring him. 
to do a certain thing. The District Magistrate: 
required the applicants to abstain from residing in. 
Shwebo where they were residing at the time.’ The 
magistrate has no power to do so.: Emperor v. 
B. N. Sasmal (5). 
 ()- LEAR. 82 Mad. 69. ' @) LL.R. 7 Pat. 269, 


(2) LL.R. 53 Mad. 320. (4) LL.R. 25 Cal. 852:. 
(5) LL.R. 58 Cal. 1037, 
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1933, were served with the following order by the Taxi Ba | 


District Magistrate, Shwebo : 

““ Whereas credible information has been received by me that 
your presence in the Shwebo ‘District is likely to lead. to a 
disturbance of the public tranquillity or a riot or an affray, I here- 
by direct you to abstain from residing in or entering into the 
Shwebo District for two months from the date of this order.” 

This order purported to be passed under s. 144, 
Criminal Procedure Code. It is admitted that when 
this order was served on the petitioners they were 
residing in Shwebo, and that the order was served 
on them in Shwebo. The petitioners have come 
to this Court in revision on the ground that the 
District Magistrate had no jurisdiction under s. 144, 
Criminal Procedure Code, to direct them to abstain 
from residing in the Shwebo District. 

It may be mentioned here that the petitioners did 
“.not leave the Shwebo District after being served 
with this order, and that they were prosecuted for, and 
convicted of, disobeying this order, and sentenced to 
rigorous imprisonment. They are at present out on bail. 

The learned Government Advocate raised a 
preliminary objection that this Court had no juris- 
diction to revise an order passed under s. 144, Criminal 
Procedure Code, as the order was not passed by 
the District Magistrate in his judicial capacity but 
that the order was passed in his administrative 
capacity. But the heading of the order is: “In the 
Court of the District Magistrate, Shwebo.” 

Before considering this objection, it will be 
necessary to go into the jurisdiction of this Court 
under s. 435, Criminal Procedure Code. That 
section runs as follows: 

The High Court . . . may call for and examine 
the. record of any proceeding before any inferior Criminal 
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Court situate within the local limits of its . .- + jurisdiction 
for the purpose of satisfying itself .°. . as to the correctness, 
legality or propriety of any . . . order passed, .- .°..” 


Before 1923, sub-clause 3 of s. 435, Criminal 


Procedure Code, ran as follows : 


* Orders made under ss. 143 and 144 and proceedings under 
Chapter XII and 's. 176. are not: proceedings within “ the 
meaning of this section.” ; 

' It is clear that before 1923 the High Court was 
precluded from questioning orders passed under 
s, 144 under its revisional powers under s. 435, 
Criminal Procedure Code. But in 1923 the Criminal 
Procedure Code was amended and clause 3 was . 
omitted from s. 435 of the Code. pees: 

The learned Government Advocate argued that 
the omission of clause 3 from s. 435, Criminal Pro- 
cedure Code, did not in any way make an order | 
passed under s. 144, Criminal Procedure Codé, an 
order of a Court, and that, therefore, the High : 
Court had no power to revise that order under 
s. 435 of the Criminal Procedure Code. He relied 
on a decision of Mr. Justice Ramesam in the case of 
Vedappan Servai and four others v. M. Periannan 
Servai and six others (1), where the learned Judge 
held that an order of a magistrate acting under 
s. 144 of the Code of Criminal Procedure was not 
the order of a Court and against such an order no- 
revision lay to the High Court under s. 435 of the. 
Code. But this decision was overruled by a Bench 
of the Madras High Court in the case of Muthuswami 
Servaigaran and others v. Thangammal Ayiyar (2). 
In that case the learned Judges went very fully into 
the whole history of s. 435 and came to the conclusion 


that under the Code of Criminal Procedure, as 





(1) (1928) ILL.R, 52 Mad, 69. (2) (1930) .L..R. 53 Mad. 320. 
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amended’ by Act XVIII of 1923, the High.Court had 
jurisdiction to interfere in revision with.orders passed 
‘under.s. 144 of the Code. At page 333 the learned 
Judgés state as follows: 

‘What is the effect of the omission of that aisaaes in the 
present Code? We cannot say that that omission was 
unintentional. We have to take the Code as it is. Up to the 
present Code, from 1872 until 1923, a ban was placed upon 
the High Court’s power of revision with regard to proceedings 
‘under s. 144. Now that ban has been removed. It may have 


been unintentionally removed but we are not concerned. with - 


that. We must hold that the effect of that omission is that 
the ban is removed and that the High Court has now power 
to revise such orders.’’ 

There is no doubt in my mind that the High 
Court has. power to consider under s. 435 of the 
Criminal Procedure Code whether .a magistrate has 
jurisdiction to pass an order under s. 144>of the 
Criminal Procedure Code. 

~The next question to consider is whether the 
magistrate has any jurisdiction to pass an order on any 
person to abstain from residing in any place. I 
do not think that he has any such jurisdiction. I am 
fortified in this opinion by a decision of the Cal- 
cutta High Court inthecase of Emperor v. B. N. 
Sasmal (1). In that case the learned magistrate 
purported to pass the following order under s. 144 
of the Code of Criminal Procedure : 

_ “I direct that the said Mr. B, N. Sasmal, Barrister-at-Law, at 
present in the town of Midnapur within the local limits of my 
jurisdiction, under s. 144, Criminal Procedure Code, to abstain from 
staying at the town of Midnapur or any part of the district, etc.” 

The learned: Chief Justice in the course of his 
order at page 1038 stated as follows : 

i er ee very clearly of opinion that when, for 
; shal poses of preventing disturbances of public tranquillity, a 
(1) (1931) LL.R. 58 Cal. 1037. aa 
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magistrate is given power to direct any person to abstain from: 


a certain act, he cannot make an order which is in effect not™ 
a direction to abstain from doing anything, but a direction 
upon a person to remove himself from the district and to do 
so by the next available train. It is not necessary for this 
purpose to enquire whether it would be a possible order to 
direct a person to abstain from coming within a district at all. 
It may be that such an order is a ‘possible one’; it may 
also be that, before such an order could stand as .a proper 
one, very special conditions would have to be made out. 

; The very reason why the section uses. the 
language ‘abstain from a certain act’ is just because it is 
not intended to empower magistrates to make positive’ orders 
requiring people to do particular things. In my judgment this 
order is bad in its character and, on that ground, it must ° be 
set aside.” 


I fully agree with the deciaion of ’ the learned. 
Chief Justice in that case, and I do not think. 
that a magistrate has any jurisdiction to direct \a 
person to abstain from residing in any place where he 
was at the time the order was passed. The order. was. 
clearly passed without jurisdiction and must be set aside. 

The petitioners have filed an appeal against their 
convictions, and that appeal is pending in the 
Court of the Sessions Judge, Shwebo. As ‘I have 


held that the order passed by the Distmct Magis- 


trate, Shwebo, against the petitioners was passed 
without jurisdiction’ it is clear that the petitioners. 
could not be convicted of disobeying that order. 

With these remarks, the records will be returned 
to the Court of the Sessions Judge, Shwebo, to act 
according to law. 

The petitioners are now out on bail, and. they 
will remain out on bail till the Sessions Judge 


passes final orders in their case. 


G B.C.P.0.—No, 1, H.C.R., 2-5-34—2 500, 
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ORIGINAL CIVIL. 
Before Mr. J ies Leach, 


AH FONG »- NAM KEE.* oe 


‘ ou 8 Jan. 3. 
False andgmalicious civil action—Defendant’s suit for damages—Costs when 


not a sufficient remedy—Stoppage of busiffess by false and malicious aver- 
ments—Stay order by Government ee of action jor loss of 
business. ace 


It is a gerieral rule of law that a civil action, though false and malicious 

‘in its institution, will not give rise to an action for damages, The expense to 

- which the defendant is put in resisting the suit is ordinarily met by an order 

: for costs, But where a civil action necessarily or naturally has resulted in 

damage which cannot be recompensed by an order for costs, and such action 

- iS instituted falsely and maliciously, a suit for damages lies at the instance of 
the: defendant. 


i "Har Kumar Dev. Jagat Bandhu De, 1.L.R. 53 Cal. 1008 ; Joykulee Dassee 
vy, The. Representative of Chandmalla, 9 W.R. 133.; Quartz Hill Gold Mining 
; Comipany v. Eyre, il eee: 674 ; Savile v. Roberts, 1 Ld. Raym. 374— 
“referred ‘to. 


i Imperial Tobacco, Company v. Bonnan, 46 C.LJ. 455 ; Mohini Misser.v. 
oS MN, Singh, LL.R. 42 Cal. 550—distinguished, 


‘The plaintiff obtained a pawnshop license froma the Municipal Committee of 
 Pegu for a period of three years. The defendant who was a rival applicant, 
after unsuccessfully applying to the Commissioner of Pegu, obtained from the 
Minister of Education an order stopping further action in respect of the issue 

- ‘of the pawnshop license pending the disposal of his application for revision of 
the Commissioner’s order. He alleged that contrary to the usual practice the 
‘Committee did not openall the tenders in the presence of the tenderers who 
were Compelled‘to.leave the room. This he said was a deliberate departure. 

- from the usual procedure which would lead to fraud and corrupt practices. It 
was also alleged that the tender by the plaintiff was not the highest tender, 
The Local Government, after inquiry, held that there was no ground for 
interference with the proceedings of the Municipal Committee, and rejected 
‘the application of the defendant. The plaintiff sued the defendant for damages 
‘for the loss of ttis business for over two months, the result of the ixterim stay, 

' which he alleged had been obtained by means of false and malicious averments. 






‘Held, that on the evidence the defendant’s averments were false and 
malicious ; that damage was the direct and natural result thereof; and that 
the plaintiff was entitled to maintain the suit. 





* Civil Regular Suit No. 376 of 1933. 
23 


290 


1934 


‘Au Fone 


Uv, 
Nam Kee. 


INDIAN LAW REPORTS.  [Vot.. XII 


Quere whether the principle which governs the general rule’ that a suit 
will not lie for instituting a false and malicious civil action would apply 
to an order, not of a Court of law, but of a Department of Government. ~ 


Clark for the plaintiff. | 
N. N. Burjorjeé for the defendant. 


LeacH, J.—In the month of February - 1933 the 
Municipal Committee of Pegu granted to the ‘plaintiff 
the license in respect of the Municipal pawnshops in © 
Pegu for a period of three years, commencing from the.” 


ist April 1933. On the 28th March 1933, on the — 


application of the defendant, the Minister of Educa-. 
tion passed an order staying the issue of the license - 
to the plaintiff pending inquiry into the action of~ 
the Municipal Committee. The stay order was 


everitually discharged, but it was not until the 6th 
~ June 1933 that the plaintiff was able to open his _ 


pawnshops. He alleged that the stay order was 
obtained by the defendant on averments which were 
false and malicious, and he seeks to recover from.’ 
him compensation for the loss which he suffered as 
the result of not being able to commence business 
until the 6th June 1933. : 

The defendant held the license for the SManicipal 
pawnshops in Pegu for a period of eighteen months 
which expired on the 31st March 1933. On _ the 
23rd January 1933 he presented a petition to the 
Municipal Committee asking that the license be. 
issued to him for a further period of three years 
from the Ist April 1933 at .an annual fee of 
Rs. 6,000, the amount which he had hitherto been 
paying. He alleges that he had suffered loss on the 
business until then, but he hoped to recover that 
loss if he were allowed to have the license for three 
more years at the same fee. The defendant’s request 
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was not acceded to, and on the 11th February 1933 
it was resolved that tenders for the license be called 
for, the tenders to be dealt with by the Public 
‘Works, Bazaar and Sanitation Sub-Committee at its 


meeting to be held on the 28th February 1933.. 


The Municipal Committee further decided that the 
license should be granted for a period of three years, 
‘but that the number of pawnshops should be reduced 
from four to two. Tenders were called for in accord- 
ance with. the resolution of the Committee and _ it 
was announced that they were to be opened at the 
Municipal Office on the 28th February 1933. The 
plaintiff and the defendant submitted tenders, as did 
six others. The plaintiff offered Rs. 19,500 per year 
‘for the license, and as his tender was the highest it 
was accepted by the Sub-Committee, whose action 
‘was approved of by the Committee “on the 27th 
March 1933. The defendant only offered Rs. 10,200 
per annum. . 

On the 7th March 1933 a petition was presented 
to the Commissioner of the Pegu Division by the 
defendant and three others asking that the plaintiff's 
tender be rejected and that the license be sold by 
auction. The petitioners based their prayer for the 
rejection of the plaintiff's tender on the allegation 
that they were asked to leave the room when the 
tenders were opened and that they were not satisfied 
that the procedure adopted at the opening of the 
tenders was regular and fair. The real mover in the 
‘matter was the defendant. On the 24th March 1933 
‘the Commissioner passed an order declining to 
‘interfere with the decision of the Municipal:Committee. 
-On the 27th March 1933 the defendant alone applied 
to the Minister for Education for an order staying 
call further proceedings in respect of the pawnshop 
slicense and restraining the Municipal Committee 
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from allowing the plaintiff to act as a licensee of the * 
pawnshops. The second, third and fourth paragraphs. 
of this petition read as follows : 


“2. Your petitioner is informed and believes the same tobe: 
true that Ah Fong, whose tender is alleged to have been. 
accepted by the Municipal Committee, Pegu, is attempting to: 
conduct the business of the pawnshop within three or out 
days hereof and to deprive him thereby of his rights. to the 
pawnshop under his tender. 

3. Your petitioner submits that if senate the disposal of 
his revision at this office, the said Ah Fong and the Municipal 
Committee are not restrained from disturbing (the petitioner): 
in the conduct of his pawnshop, he will suffer serious . and: 
irreparable loss. 

4. It is therefore just and necessary that the rights of 
your petitioner should not be disturbed pending his revision 
and the status gue should be maintained.” ws 


When this petition for stay was submitted no 
application for the revision of the Commissioner's 
order had been filed ; but the defendant undertook 
to file one “as soon as possible.” This undertakings 
was contained in paragraph 5 which was inserted ir 
ink after the petition had been type-written. 

On the 28th March 1933 the Minister for Educa 
tion ordered that further action in respect -of th 
issue of the pawnshop license be stayed by th 
Municipal Committee pending the disposal of. th 
petition. This was communicated to the Committe 
on the 29th March 1933. On the 31st March 193 
the Minister directed that the defendant should b 
allowed to. continue the pawnshop business unt 
“the present dispute”’ was settled. 

It was not until the 20th April 1933 that tt 
application for the revision of the Commissioner 
order was filed. The petition was filed on behalf. 
the defendant, his son Yen Sein (whose real name 
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Wong Sin Kei) and one Tock Lee by Dr. Ba Maw, 
the advocate who was then acting for the petitioners. 
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‘The application for revision was based on the follow- Naw — 


ing allegations : 
“1. The order under reference is contrary to law and to 
recognized practice and procedure. 


2. The. order under reference bas erred seriously inasmuch .- 


as it has ignored the facts and. circumstances in the case. 

3.. The order:under reference has furthermore caused grave 
and inequitable hardship and Icss to petitioners. _ 

4. The order under reference has erred seriously . inasmuch 
as it has created a dangerous precedent which will inevitably 
deave the door open for dishonest and corrupt practices in 
Se one between the Municipality and the public. 

* 5. Petitioners have herewith filed affidavits setting out all 
the relevant facts. and circumstances of. the case and they 
“ctave’ that these affidavits may be read and considered as part 
of the revision application.” 


There were three affidavits in support “ak the. 


petition, -one by. each .of the petitioners. .In these 
affidavits it is alleged that the highest tender had 
been submitted by one Hup Hein whose offer was 
Rs. 19,200 per annum ; that it was the practice of 


the. Municipal ‘Gommittes of Pegu to open all tenders - 


in “the presence of those submitting tenders; that 
the petitioners were refused permission to be present at 
the opening of the tenders and were told to leave 
the place which they were compelled to in spite of 
their protests; and that the departure from the 
usual procedure was deliberate and designed and 
‘left a wide door open for fraud and for corrupt 
practices. The defendant offered in his affidavit to 
‘guarantee a-minimum license fee of Rs. 22,000 per 


annum if an auction were held. This is hardly 


consistent with his petition of the 23rd January 1933 
where he alleged ‘that he had suffered loss when 


paying a license fee of only Rs. 6,000 per annum. 
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On the 26th May 1933 the Local Government, 
having inquired into the matter, held that there was 
no ground for interference with the proceedings of the 
Municipal Committee. The petition was’ therefore 
rejected and the acceptance of the plaintiff’s ‘tender 
was confirmed, but eleven days elapsed before the. 
order became effective -and the plaintiff was. allowed 
to carry on business. 

It is admitted that the practice of the Municipal 
Committee, Pegu, has been to open tenders in the 
presence of the persons submitting tenders. - The 
plaintiff denies that the. practice was departed - from’ 
on this occasion. He says that it is untrue that the 
defendant was prevented from checking the tenders. 
and avers that the defendant’s anes are ia ol 
false and malicious. a at 

In the course of the case it was. stated on behalf 
of the defendant that he did not challenge the bona 
fides of the Committee or of the Sub-Committee and 


that he did not contest the fact that the plaintiff's 


tender was the highest. The only complaint he had 
to make was that the tenders were not opened in 
the presence of the persons who submitted them. 
The allegations in the affidavits which were filed in. 
support of the application for revision submitted on 
the 20th April 1933 went far beyond this. There it 
was clearly alleged that the highest tender. had been: 
submitted by Hock Hein and that the Committee’s. 
action in excluding those interested was deliberate: 
and designed. These allegations constituted a definite 
attack on the bona fides of the Sub-Committee. 

It was argued on behalf of the defendant that the 
order was not obtained as a result of these affidavits, 
but as the result of the petition of the 27th March 
1933, It is true that that petition does not contain 
allegations of the nature of those contained in the 
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affidavits which were subsequently filed, but it seems 
‘to me that they must have been advanced by the 
defendant's advocate when the stay order was obtained, 
otherwisé it is difficult to see any justification for 
the order: It was also argued that the defendant 
was entitled to a stay of the proceedings on the 
mere allegation that the usual practice in allowing 
those submitting tenders to be present had been 
_ departed from, and that even if it were a fact that 
there .were further allegations which were not 
_ warranted it did. not’ affect the case. The defendant’s 
final argument was that in any event the suit should 
be dismissed as no action lies for the institution of 
» civil proceedings, however false and malicious they 
«may be. I will deal with this last contention first. 
It is a general rule of law that a civil’ action 
_ though false and malicious in its institution, will not 
give rise to an action for damages. Ordinarily 
' damage is. not involved and the expense to which 
-.the defendant is put in resisting the suit is met by 
-an order for costs.:. In Savile v. Roberts (1) Holt 
C.J. stated that there were three sorts of damage, 
any one of which would be sufficient to support an 
action for malicious prosecution : 


““(1) The damage to a man’s fame, as if the matter whereof 
he is accused is scandalous. And this was the ground of the 
“cease between Sir Andrew Henley and Dr. Burstall: Raym. 
180 ss 
: (2) The second sort of damages, which would support 
. such an action, are such as are done to the person; as where 

aman is put in danger to lose his life, or limb, or liberty, 
which has been always allowed.a good foundation of such an 
action . .. ‘ ae 

' (3) The third sort of damages, which will support such an 
-action, is damage to-a man’s property, as where he is forced 


" (1) 1 Ld. Raym, 374, at p. 378, 
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. to expend his money in necessary charges, to acquit hiniself 


of the crime of which he is accused, which is the present - 
charge. That a man in such a case is put to expenses, is 
without doubt, which is an injury to his property, and if - 
that injury is done to him maliciously, it is reasonable that he 
shall have an action to repair himself.” ._ 


The question was discussed gt length in The Quartz 
Hill Consolidated Gold Mining Company v. Eyre:(1)- 
by. Bowen L.J., who referred to the doctrine laid - 
down by Holt C.J., in Savile v. Roberts (2) and 
observed : 


ty 


“But although an action does not give rise to an action: 
for malicious prosecution, inasmuch as it does not necessarily: 
or naturally involve damage, there are legal proceedings which 
do necessarily and naturally involve that damage ; and when 
proceedings of that kind have been taken falsely and hali-~ 
ciously, and without reasonable or probable cause, then, - 
inasmuch as an injury. has been done, the law gives a: 
remedy.” 


On behalf of the defendant the cases of Mohini 
Mohan Misser v. Surendra Narayan Singh (3) and 
Imperial Tobacco Company v. A. Bonnan (4) are 
relied on, In the first case a Bench of -the Calcutta 
High Court held that a suit for damages would not 
lie ‘against a defendant for maliciously and without 
reason or probable cause. obtaining a _ perpetual 


injunction, which was subsequently dissolved on appeal. 


This decision was based on the general rule to which 
I have referred. It is argued on behalf of the plaintiff 
in the case before me that even if this decision is 
right the present case is on a different basis,.as the 
stay obtained was an interim stay and is analogous 
to an inferim injunction where adequate recompense 
cannot be given by way of costs. 


(1) 11 Q.B.D. 674. (3) (1915) I.L.R. 42 Cal. 550, 
(2) 1 Ld. Raym. 374, at p. 378. (4) 46 C.L.J. 455. 
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In support of his argument that a: suit of this 
‘nature will not lie Mr. Burjorjee quoted the follow- 


ing remarks of Rankin C.J. in The Imperial Tobacco 


Company v. A. Bonnan (1): 


“For these reasons it hardly appears to be necessary tor 
the. decision of this case that we should discuss the pro- 
position that if A maliciously and without probable cause 
brings a suit against B and without suppression of facts, 
mis-statements or, other improper means, obtains an inter- 
locutory injunction, an’ action will lie at common law for the 
damage done to his business by the injuncticn. But I think 
it right to say that this proposition is one to which I refuse 
assent. I respectfully agree with the observations of Fletcher J. 
in Mohini v. Surendra (42 Cal. 550 and 556) and with the 
decision in that case. It is the duty of a Judge before 
granting an injunction to satisfy himself, that the plaintiff is 
not without reasonable and probable cause—indeed to satisfy 


himself, that it will stand a higher test. Unless the malice 
of the plaintiff resulte in some ferm of mis-statement or leads 


‘the plaintiff to suppress some fact or facts it was his duty 
to lay before the Court, I have much difficulty in seeing how 
_-the granting of the injunction is casually related to the plaintiff’s 
_. act or state of mind.” 

It will be observed, however, that the learned Chief 
Justice was dealing with a case where there had been 
no suppression of facts, no mis-statements or ,no 
_ improper means adopted in the obtaining of the interim 
“injunction. - The inference is fhat if there had been 
a material suppression of facts, mis-statement, or 
other improper means employed in obtaining the 
- interim injunction, the~ decision would have been 
different. 

There is direct authority in support of the case ad- 
vanced by the plaintiff. In Joykalee Dassee v. The Repre- 
sentative of Chandmalla (2), Peacock C.J. observed : 


“If a plaintiff: brings a suit or makes an application, 
maliciously or without probable or reasonable cause, to a Court 


(1) 46 C.L.J. 455. ; (2) 9 W.R. 133. 
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of competent jurisdiction, to. seize property of another person. 
as the property of his judgment-debtor, he may be liable to. 
damages for any injury which may be occasioned by reason 
of the order of the Court. Upon the same principle, a. 
person may be liable to damages for applying for an injunc-. 
tion upon grounds which he knows to be insufficient.” 


In Har Kumar De v. Jagat Bandhu De (1) Ghose 
and Cammiade JJ. held that a suit for damages for 
wrongfully obtaining a temporary injunction was. 
maintainable. 

The test to be applied is whether the civil action 
complained of necessarily or naturally involved 
damage which could not be recompensed by an 
order for costs. If the action did necessarily or 
naturally involve such damage and was instituted- 
falsely and maliciously the law provides a remedy. 
It would indeed be a sorry reflection on our . sense: 
of justice if a person could by means of an injuhc- 
tion, obtained on false averments and the deliberate 
suppression of the truth, ruin a man’s business and. 
the Court could not redress the wrong done. 

The plaintiff in this suit was prevented from 
carrying on his business for over two months as the. 
regult of an order not of a Court of law but of a 
Department of Government, and I doubt whether -the 
principles ‘which govern the general cule that a suit 
for damages will not lie for the bringing of a false: 
and malicious civil action apply. It has not been 
shown that the Department of Government concerned 
could award the plaintiff costs. This question is not, 
however, of importance as the plaintiff can maintain 
the suit if he can show that the order was obtained 
on false and malicious statements and eae was the 
direct and natural result, 





(1) (1926) LL.R. 53 Cal. 1008. 
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I will, now consider whether the plaintiff has ss 
“made out his case that the defendant's averments Ax-Fone 
‘were false and malicious. Naw Kee. 


[His ’ Lordship discussed the evidence .and  Leacs,J. 
concluded as follows :]- 


For the reasons which I have indicated I must 
hold. that no order of exclusion was given. But 
even if it was given it was not obeyed. The evidence 
convinces me that the defendant was present through- 
‘out and saw all that was going on, as admit- 
tedly did the majority of the persons who attended 
on the occasion referred to. The defendant had 
made a grossly inadequate bid and when he found 
_that neither he nor his son had been successful he 
determined to get the matter reopened if he could. 
There was no ‘justification. whatsoever for the defen- 
dant’s allegations or the action which he _ took. 
‘Malice in law means an act done wrongfully and 
_without reasonable and probable cause. I hold that 
the defendant’s allegations were false and malicious 
and that the plaintiff is entitled to maintain the suit. 
At.the outset of the case it was agreed that in 

the event of my holding that the plaintiff was entitled — 
to damages the question of the amount should be 
inquired into before the Official Referee. The plain- 
tiff will be entitled to recover from the defendant 
whatever loss he suffered by reason of the fact that 
he was prevented from carrying on his pawnshop 
business from the 1st April to the 6th June 1933. 
-He will also be entitled to recover from the defen- 
dant the fee which he had to pay to his advocate 
for resisting the defendant’s application to the Local 
Government, provided that the fee charged was a 
reasonable one for the amount of work involved. 
-- The Official Referee will assess on the lines I have 
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184 indicated the damage suffered by ‘the plaintiff as the 


me ne result of the defendant’s action and will report to 
Nam Kez. the Court; when the question of costs will. also be 
Leacn, J. dealt with. 








APPELLATE CRIMINAL. 


Before Mr. Justice Dunkley, 


1934 MAUNG BA CHO 
Jan, 8. ve 


KING-EMPEROR.* 


Master and servant—Criminal liability of master for act of servant— Mens rea 
—-Liability by Statute—Possession of hammer-mark by. iene: ile 
felling of timber by servant—Master's liability— Burma Forest Act (Burma 
Act IV of 1902), ss. 55 (d), 58 (a)—Rules 87 (b){vz), 98. 

The appellant had obtained from Government a grant of 500 acres of land, ._ 
taken out of a forest reserve, for the purpose of the cultivation of kapok. He 
paid a royalty for the teak standing on the land, and was allowed to fell and 
extract the same on certain conditions ; and for that purpose was allowed the 
use of a property hammer. The appellant entrusted the hammer to his servant 
who supervised the felling of the trees, The servant was prosecuted and 
convicted for unlawfully felling teak trees under s. 55 (d} and s. 58 (a) of the 
Forest Act, and under rule 87 (6) (vi) for unlawfully impressing a property 
hammer-mark on green teak timber, The appellant was subsequently prose- 
cuted and convicted, 7ler alia, for impressing his property mark on certain 
timber which was unlawfully felled under rule 87 (6) (vi) and rule 98 of the 
Rules made under the Forest Act, The appellant pleaded that the offences 
were committed by his servant without his knowledge or connivance, and 
therefore that he was not liable. 

Held, that, although ordinarily a master is not criminally responsible for 
the acts of his servant which he has not expressly authorized, yet by statute he 
may be liable to be punished for such acts. The Forest Act casts an absolute. 
duty upon the licensee that no tree will be felled or marked except in strict - 
conformity with the terms of the license, and therefore the appellant was rightly 
convicted of the offences, ; 

Allen v. Whitehead, (1930) 1 K.B. 211; Bond v. Evans, 21 O.B.D. 249 5 
Emperor vy. Babu Lal, 1.L.R. 34 All. 319; Mousell Brothersv. London and 
North-Western Railway Company, (1917) 2 K.B. 836; Mullins v. Collins, 





* Criminal Appeal No. 1249 of 1933 from the judgment of the District 
Magistrate of Toungoo in Criminal Regular Trial No. 3 of 1932. 
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9 Q.B.D. 292 ; Parker v. Alder, (1899) 1Q.B.20; Pearks Limited v. Ward, 
(1902)'2 K.B. 1 ; Queen-Empress v. Tyab Ali, 1.L.R. 24 Bom. 423—referred to, 


Appellant in person. 


- Tun Byu (Assistant Government Advocate) for 
the Crown. ; 


DUNKLEY, J.—In the year 1925 the appellant 
Maung Ba Cho obtained from Government a grant 
of 500 acres of fand (which was taken out of a forest 
-reserve) for the ostensible purpose of cultivation of 
‘kapok, which is a shrub producing a substance some- 
-what similar to cotton. This area came to be known 
as the Sibintha grant. There was in the grant a 
onsiderable quantity of teak and other timber, which 
id-to be felled before cultivation could commence, 
nd thé arrangement which was arrived at by mutual 
consent between the appellant and the Forest Depart- 
- ment was that an estimate of the amount of “ market- 
“able” teak timber in the grant should be made and 
the appellant should pay royalty on the amount so 
_ estimated, and thereupon all the timber growing 
within the grant ‘should become his property, subject 
to his observance of the instructions for its extrac- 
tion issued by the Forest Department. The estimate 
was in due course made, all timber of three feet 
girth and over being classed as ‘marketable,’ and 
Maung Ba Cho duly paid the royalty assessed on 
this basis. The arrangements for extraction were 
as follows:—Maung Ba Cho took out a property- 
hammer, bearing the mark ‘‘B. Cho,” under a 








license in the usual form (see Ex. 4P), and this . 


mark’ was to be impressed on all timber of every 
description felled within the grant, and on no other 
timber. The “marketable” timber was girdled by 
the Forest Department and, in accordance with the 
usual. practice, had to stand for three years after 
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girdling before being felled. The extraction of this 
timber began in 1927, and according to the prose- 
cution all the “marketable”. teak timber in the. 
grant had been passed and marked by the Forest 
Department by the end of 1928. All other timber 
Maung Ba Cho was authorized to fell at his con- 
venience. No restriction was placed on the use of 
the timber within the grant, but if Maung Ba Cho 
desired to dispose of any timber outside the grant, 
he had to get such timber marked by a forest 
officer with the “akauk” mark, in the case. of 
“marketable” timber, or with the “seen” or “sit” 
mark, in the case of other timber. There is apparently 
no distinction in the significance of the “seen”. 
and “sit” marks, the former being carried by. senior~ 
forest officers and the latter by subordinates. | 
Now, the appellant emplored at the grant a 
servant named Maung Aung Mya, who supervised 
the work of felling the trees and clearing the jungle 
in the grant area. He admittedly used to impress 
the “B. Cho” mark on timber so felled with the 
knowledge of the appellant, and the case for the 
prosecution is that Aung Mya was entrusted by the 
appellant with the custody of this mark. In his 
statement before the Magistrate, the appellant said 
that Aung Mya was allowed to use his property- 
mark only in his presence. The appellant personally 
argued his appeal before me, and in argument he. 
admitted that his) hammer was entrusted by him 
to Aung Mya for the purpose of use on timber 
felled within the grant; no doubt he was constrained 
to do so by the overwhelming evidence on this 
point. In his statement made on 17th May, 1929, 
to Mr. Warwick, Deputy Conservator of Forests 
(Ex. 3A), which is admissible in evidence 
under the provisions of s. 53 of the Burma 
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Forest Act, the appellant said “Aung Mya is my 1934 


assistant and I have entrusted him with my property- Maune Ba 
hammer.” Furthermore, the defence evidence called — 
by the appellant has established the facts that the ,NC 
hammer was kept in the bungalow on the grant, been: 
that Aung Mya had free access to it, that he took 
it whenever he had reason to make use of it, and 
that he marked timber with it on numerous 
occasions in the absence of the appellant and without 
the latter’s special orders; there is, in addition, 
overwhelming evidence for the prosecution on the 
same point. On the other hand, there is no defence 
evidence that this property-mark was ever impressed 
on timber in the appellant’s presence, and conse- 
—quently_it is impossible for the appellant to contend 
that he did not know that Aung Mya was using 
this mark in his absence, or that Aung Mya was 
“not so using it with his connivance and under his 
instructions. The conditions of the license under 
which a property-hammer-mark is issued contemplate 
that the licensee shall be permitted to entrust the 
hammer to an employee, but only under a written 
permit in the prescribed form signed by the license- 
holder, and any person who carries any such hammer 
without such a permit in the prescribed form 
commits an offence under rule 88 (b), read with 
tule 98, of the Rules under the Forest Act. 
Admittedly, the appellant never issued any such 
permit to Aung Mya, and consequently on this 
evidence alone the appellant might have been 
convicted of abetment of an offence under | rule 
88 (b), read with rule 98. Moreover, rule 87 (a) (ii) 
specifically makes the owner of a_ property-mark 
responsible for its legitimate use. 
During the years 1928 and 1929 large sales of 
timber, purporting to have come out of the grant, - 
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1934 were made by Maung Aung Mya. The appellant - 


Maune Ba admits that some of these sales were made on his. 
Cho behalf, but denies all knowledge of others. At the 


Vv. 
emperor, Deginning of 1929 the suspicions of the Toungoo 
nec forest officers were apparently aroused by the extent 


of these sales, and investigations were made and. 
considerable seizures of illicit timber were effected 
during the first six months of that year. It is 
unnecessary for me to burden this judgment with 
a detailed account of the investigations made, the 
facts thereby discovered, and the timber seized, for 
these matters have all been set out in the judgment 
of the learned District Magistrate and are admitted 
by the appellant. . Suffice it to say that it was 
discovered that illicit felling of teak trees had been— 
done on a very extensive scale indeed, both in 
reserved forests and on public forest land, and that 
much of the timber so unlawfully felled bore the 
property-mark ‘‘B. Cho,’ and that a considerable 
quantity, which was not marked at all, was found 
within the appellant's grant. As regards the former, 
the explanation of the appellant is that it was 
marked with his property-mark by Aung Mya with- 
out his knowledge or connivance, and as regards 
the latter he alleges that he had no knowledge, or 
means of knowledge, that this timber was in _ his. 
grant, and that it must have been placed there by 
evilly disposed persons. 

Aung Mya was prosecuted in Criminal Regular Trial 
No. 9 of 1930 of the 8th Additional Magistrate of 
Toungoo, judgment in which case was delivered on 
5th November 1931. He was defended by the present 
appellant who, amongst his other activities, was a 
higher grade pleader. He was convicted and sen- 
tenced on three separate charges, namely, (1) unlaw- 
fully felling teak trees in a reserved forest, under 
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3. 55 (d) of the Forest Act, (2) unlawfully felling 
creak trees on public forest land, under s. 58 (a), 
and (3) impressing a property-hammer-mark on green 
teak timtver and on timber which had been unlawfully 
felled, under rule 87 (0) (vi), read with rule 98. Only 
after Aung Mya’s appeal had been dismissed was the 
present prosecution launched against the appellant, on 
29th April 1932, This case has been brought on 
practically the same evidence as was adduced against 
Aung Mya, and the appellant has strenuously urged 
before me that I should draw an inference adverse to 
the prosecution from the delay in laying the complain 
against him. It is argued that Government must in the 
first instance have come to the conclusion that the 
evidence was inadequate to establish his complicity in 
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the forest offences which were undoubtedly’committed, - 


otherwise he would have been prosecuted together 
with Aung Mya. It certainly seems strange that the 
appellant and Aung Mya were not tried together,’and 
that the appellant’s prosecution was not launched until 
after Aung Mya had been convicted and sentenced, 
but I am not concerned with the opinions of the -legal 
advisers of Government, or with their reasons for not 
prosecuting the appellant together with Aung Mya, 
which reasons may have seemed adequate at the time. 
My sole concern is to see whether the appellant’s 
criminal liability has been established beyond reason- 
able doubt, and the fact that the appellant was prose- 
cuted in 1932 for offences alleged to have been 
committed by him in the early part of 1929, and which 
were brought to light in about May 1929, cannot assist 
me, one way or the other, in coming to a decision on 
this matter, save that it does have the effect of casting 
a certain element of suspicion on the prosecution case, 
and thereby causes one to scrutinize the evidence led 
for the ae with especial care. 
2 
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The appellant has been convicted by the learned 
District Magistrate of Toungoo on three charges, viz., 
(1) conspiracy with Aung Mya to commit theft of teak 
timber belonging to Government, under s. 120B, 
read with s. 379, of the Indian Penal Code; (2) 
impressing his property-mark -on certain timber, sold 
to one Velu, which he knew or had reason to believe 
to have been unlawfully felled, under rule 87 (b) (vi), 
read with rule 98, of the Rules under the Burma 
Forest Act; (3) impressing his property-mark on 
timber, found in the Thabyedan grazing ground, which 
he knew or had reason to believe to have been unlaw- 
fully felled, under the same Rules. It is convenient 
to deal first with the second and third charges. 

The appellant admits that the timber .which “forms 
the subject-matter of these two charges was. timbei 
which had been unlawfully felled, and that it was 
impressed with his ““B. Cho” mark, but his defence is 
that ‘this timber was felled and marked by Aung My: 
without his knowledge or authority. The prosecutior 
called evidence to. prove that some, at least, of this 


_ timber was marked with the “B. Cho” mark in the 


presence of the appellant, but the learned Distric 
Magistrate has rightly discredited this evidence. Con 
sequently, so far as these two charges are concerned 
the facts admitted or established are that the appellan 
entrusted his property-mark to his servant Aung My: 
for the purpose of impressing it on: timber produce: 
from the Sibintha grant, and that Aung Mya wrongfull: 


‘impressed iton timber which he knew to have beer 


unlawfully felled, and it has to be considered whethe 
these facts suffice to render the appellant himself guilt 
of offences under rule 87 (b)- (vi) of the Rules unde 
the Forest Act. As I have said, his own admission 
are sufficient to establish that the appellant is guilty c 
abetment of an offence under rule 88, and he migh 
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vave been convicted of this offence, but I am further 
of opinion that he is guilty of the more serious offences 
inder rule 87 (6), with which he was charged. 

Under the ordinary criminal.law- no conduct is 
dunished as a crime unless it has been produced by 


some form or other of mens rea, which may be fairly — 


iccurately defined as an intention to do what is known 
:0 be illegal. Actus non facit reum nisi mens sit rea. 


Consequently, in the case of all ordinary offences the . 


‘aw does not regard a master as having any such con- 
nection with acts done by his servant as will involve 
him in any criminal liability for them unless he had 
himself actually authorized them ;. but nevertheless, in 
a few.exceptional cases, even when an act is of sucha 
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kind as not to be punishable unless committed with | 


full knowledge. of its circumstances, a person is by 
statute made liable to be punished for it, in spite-of the 
fact that it was not he, but only some servant of his, 
that actually knew the circumstances. See Pearks, 
Gunston and Tee, Limited vy. Ward (1). For instance, 


under the Licensing Acts a publican has been held: 


liable for the conduct of his servants if they supply 
refreshments to a constable on duty [Mullins y. 
Collins (2)] or if they permit any gaming to be 
carried on upon the licensed premises [Bond vy. 
Evans (3)], and a man has been held, under the Sale 
of Food and. Drugs Acts, responsible for adulteration 
effected by a mere stranger whose acts he had no 
‘means of protecting himself against [Parker v. Alder 
{4)]. In. Mousell Brothers, Limited v. London and 
North-Western Railway Company (5), it was held, 


under the Railways Clauses Consolidation Act, that an - 


owner of goods may withouta mens rea be guilty of 





(t) (1902) 2 K.B.1, at p. 11. (3) 21 Q.B.D. 249. 
(2) 9 Q.B.D. 292, (4) (1899) 1 Q.B. 20. 
(5) (1917) 2 K.B. 836. 
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givinga false account with intent to avoid payment of 
tolls, if his manager actually gives the false account with: 
such intent ; and in Allen v, Whitehead (1) it was held. 
that the occupier of licensed premises was liable to be | 
convicted, under the Metropolitan Police Act, of | 
knowingly suffering prostitutes to meet together in his. 
premises and remain therein, even though the occupier 
had no personal knowledge of what had taken place, 
and had expressly instructed his manager that no 
prostitutes were to be allowed to congregate on the 
premises, and had caused a notice to this effect to be 
displayed on the walls of the premises, it being held 
that the knowledge of the manager must be imputed to 
the employer. In Emperor vy. Babu Lal (2) it was 
held that, where the servant of a licensed vendor of 


opium sold opium to a person under the age of fourteen 


years, the licensed vendor was liable under s. 9 
of the Opium Act; even though he might not have been 
aware of the sale. See also Queen-Eimpress v. Tyab 
Ali (3), a case under the Arms Act. These are cases. 
where-a master has been held criminally liable for the 
acts of his servant, acting within the ‘scope of his 
employment, and even in these exceptional cases it is 
not that there is no mens rea, but thata less mens rea 
is made sufficient—the mens rea of the ser vant makes 
the master liable. 

That in marking timber with the “B. Cho” mark 
Aung Mya was acting within the scope of his employ- 
ment is now admitted, and it is therefore necessary tc 


consider whether the Legislature intended such 


offences under the Forest Act to be of this special class 
under which a master is made criminally liable for the 
acts of his servants. In Mousell Brothers, Limited v 





(1) (1930) 1 KB, 211. (2) (1912) LLL.R, 34 All. 319. 
(3) (1900) 1.L.R. 24 Bom, 423, 
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London and North-Western Railway Company (1) 
Atkin J. (now Lord. Atkin)-laid down the principles 
70 .be followed in. ascertaining: whether an offence is 
of this particular class, as follows : 


“T think that the authorities cited by my Lord make it 
plain that while Arima facie a principal is not to be made criminally 
sesponsible for the acts of his servants, yet the Legislature may 
prohibit an act or enforce a duty in such words.as to make the 
prohibition or the duty absolute; in which case the principal is 
liable if the act is in fact done by his servants. To ascertain 
whether a particular Act of Parliament has that effect or not 
regard must be had to the object of the statute, the words used, 
the nature of the duty laid down, the person upon whom it is 
imposed, the person by whom it would in ordinary circumstances 
be performed, and the person upon whom the penalty is imposed 

The duty which is imposed upon an owner or a 
person having care of the carriage or goods was a duty which 
would ordinarily be performed by a servant of the owner or the 
person having care. The account would .. . be pre- 
pared by some clerk, servant or manager. When a penalty is 
imposed for the breach of the duty, it is reasonable -to infer that 
the penalty is imposed for a default of the person by whom the 
-duty would ordinarily bé performed. If the servant is to prepare 
the account, then it is the fault of the servant in not preparing 
‘the account which makes the owner: liable to the penalty. 
a . I see no difficulty in the fact that an intent to avoid 
‘payment is necessary to constitute the offence. That is an intent 
‘which the servant might well have, inasmuch as he is the 
-person who has to deal with the particular matter. The 
‘penalty is imposed upon the owner for the act of the servant 
if the servant commits the default provided for in the statute 
in the state of mind provided for by the statute.” 


As Lord Reading C.J. observed in the same case (2), 
““The Court may bear in mind.the avowed purpose of the 


Act and consider whether a particular construction will render 
“the Act effective or ineffective for that purpose.” 


(1) (1917) 2 K.B. 836, at p. 845. (2) Ibid, at p. 844. 
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Now the purpose of the Burma Forest Act is to 
conserve the forests of Burma and to regulate the 
extraction of forest produce on scientific lines, so as. 
to produce the greatest benefit to the country from 
its forests, now and in the future. For this purpose 
the Forest Act provides inter alia that no right shall. 
be acquired in or over a reserved forest except 
under a grant or contract made by. or with the 
Government, and that no person shall fell or mark 
any. reserved tree growing on public forest land 
except under an agreement with or license issued by 
Government. The duty is an absolute duty, cast: 
upon the lessee or licensee, or person permitted to 
fell or mark timber, namely, to do so only in. 
accordance with the terms under which his license 
or agreement was issued—but such a person would 
not ordinarily fell or mark -the timber himself; in 
ordinary circumstances these acts would be performed 
by his servants. The object of the Forest Act. 
would therefore manifestly be defeated if a lessee or: 
licensee, when charged with an infringement of the 
conditions of his agreement or license, were allowed 
to plead in defence that the infringement was com- 
mitted by his servants without his knowledge or 
connivance. I do not say that a master would be 
criminally liable for every act of his servant which 
amounts to an offence under the Forest Act, but tc 
my mind it is plain, from the language, scope, anc 
object of the Forest Act, that the Legislature intendec 

to fix criminal responsibility upon the master, wh« 

in accordance with a license, contract, or othe 

agreement, issued under Rules framed under the Act 

is permitted to extract forest produce, for acts i 

contravention of such Rules, or the terms: of th 

license or agreement, done by his servant in th 

course of his employment, and under cover of th 


VoL. XIT] “RANGOON SERIES. 


license or agreement, although such acts were not 
authorized by and were done without the knowledge 
of the master. Now, the property-mark “B. Cho” 
was issued to the appellant under a license in the 
usual form (Ex.4P) in accordance with rules 87. 
and 88 of the Rules under the Forest Act. Rule 87 
(a) (ii) and the proviso to condition (iii) of the 
license cast upon the licensee a positive duty that he 
shall be responsible for the legitimate use of the 
mark, and that the mark shall be impressed only by 
him and under his authority. Rule 87 (b) (vi) 
prohibits any person from impressing a mark on any 
timber which he knows or has reason to believe to 
have been unlawfully felled. If, therefore, the owner 
of a mark delegates his duty in respect of the use 
of the mark to a servant, he does so at his peril, 
and the knowledge of his servant must be imputed 
to him. [Cf. Allen v. Whitehead (1).] Consequently 
I hold that the appellant has been rightly convicted 
of the two offences under rule 87 (6) (vi), read with 
rule 98, of the Rules under the Burma Forest Act. 


[His Lordship next considered the charge against 
the appellant of entering into a conspiracy with Aung 
Mya to steal teak timber and held on the evidence 
that he was rightly convicted under s. 120B (1), read 
with s. 397, of the Indian Penal Code.] 


(1) (1930) 1 K.B. 211, 
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APPELLATE CIVIL. 


Before Sir artinr Page, Kt., Chief Justice, and Mr, Justice Das, 


UNIVERSAL FIRE AND GENERAL INSURANCE 
COMPANY, LIMITED 
v. 
SHUP SHIN HTAI.* 


Insurance—Lapsed policy—Moneys paid to canvasser—Provisional receipt— 
Misappropriation by canvasser—No new policy issued—Loss by fire— 
Liability of Insurance Company, 

The respondent who had insured the stock-in-trade in his shop with the 
appellant company allowed the policy to lapse, He then paid a sum of 
money to a canvassing agent of the local agents of the company, and 
obtained from him a provisional receipt for a new policy. The money was 
not paid to the local agents but was misappropriated by the canvasser, and no 
new policy was issued to the respondent, The goods were destroyed by fire, 
and the respondent claimed the insurance money from the company on the 
ground that the receipt of the.canvassing agent amounted toa renewal of the 
policy, as also did another receipt purporting to be signed by the local agents 
for the renewal of the policy. 

Held, that the first receipt did not refer to a renewal of a lapsed policy, but 
to a proposal for a new policy ; that the second receipt was a forgery, and did 
not bind the local agents or the company ; that the receipt of the money by 
the canvassing agent and his action in the baal did not bind the 
company. 

Acey v, Fernie,7 M, & W.151; George Whilechurch, Limited v. Cavanagh, 
(1902) A.C, 117; London and Lancashire Life Assurance Company v. Fleming, 
(1897) A.C. 499; Ruben v. Great Fingall Consolidated, (1906) A.C. 439— 
referred to, , 


Doctor for the appellant. 
Sanyal for the respondent. 


PaGE, C.J.—With all due respect to the learned 
District Judge in my opinion this is a plain case. 
The plaintiff insured the stock-in-trade in his shop 
at 28th Street, Mandalay, on a policy issued by the 


* Civil First Appeal No. 10 of 1933 (Mandalay) from the decree of the 
District Court of Mandalay in Civil Regular Suit No, 32 of 1932. 
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appellant company, from the 9th of June 1930 to the —1934 
9th of June 1931. On the 9th of June 1931 the UNIVERSAL, 
policy, not having been renewed, lapsed. The Gmssr 
plaintiff stated that after the policy had come to an en 
end one C. Chein War, purporting to act as a = Lintep 
canvassing agent of the Indo-Burma Underwriters, sup Sm 
Limited, (the local agents in Burma of the appellant ene 
company,) told him that the policy had lapsed, and PAs# CF 
suggested to the plaintiff that he should pay to him 

Rs. 112-8 for the purpose of effecting a new 
insurance. This the plaintiff did, and Chein War 

then gave him a receipt for Rs. 112-8. The receipt 

is Exhibit B, which, as was conceded by the learned 

advocate for the respondent, was referable not to 

a renewal of the policy but to a proposal for a new 

policy. Indeed, in the receipt itself there i is a note 


. which. makes the matter clear ; 


“This is a provisional receipt. Cover note and policy will 

be delivered in due course. This cfficial receipt is only 
recognized. Cover note holds good until arrival of policy. 
The holder of this receipt is #ot insured until proposal form is 
approved at this office. In the event of refusal amdunt will be 
refunded.” 


No cover note or policy was sent to the plaintiff, 
- and from and after the 9th of June 1931 the plaintiff 
was uninsured. 

According to the plaintiff's evidence Chein War, 
on handing this receipt to him stated that a formal 
receipt and policy would be sent by the appellant 
company in about 25 days; but as I have stated no 
covering receipt or policy was forwarded. On the 
27th August 1931 the whole of the stock-in-trade in 
the plaintiff's shop was destroyed by fire. The 
appellant company repudiated liability, and on the 
4th of August 1932 the present suit was filed. 
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-I do not pause to consider whether under clause 
10 of the policy the claim of the plaintiff could be 
maintained notwithstanding that the conditions set 
out in that clause were not fulfilled, because in my 
Opinion the appeal can be disposed of on another 
ground, The plaintiff's claim as set out in the plaint 
is based upon Exhibit B. In paragraphs 2 and 3 it. 
was alleged : 


“2. That on and from 9-6-31 to 9-6-32 the plaintiff had his. 
stock-in-trade cf the shop insured with the defendant company 
represented by their then agents in Burma, the Indo-Burma 
Underwriters, and thrcugh their local agent C. Chein War 
under policy No. 19085 for Rs. 15,000. 


3. That the above policy was renewed for the last: time on 
9-7-31 for a period of one year, as per copy cf receipts here- 
unto annexed.” 


Now, when Exhibit B was produced to the plaintiff's 
advocate it must have been obvious that as Exhibit B 
was dated the 9th of July 1931 it was inaccurate to 
state in paragraph (2) of the plaint that the plaintiff 
was insured from 9-6-31, and thereupon the clerk of 
the learned advocate changed 9-6-31 in paragraph. (2) 
to 9-7-31, making that paragraph accord’ with 
paragraph (3) and also with the date on Exhibit B. 
It is plain, therefore, that the claim of the 
plaintiff was upon the footing that under Exhibit B 
he was insured, either because thereby the old 
policy had been renewed or a new policy had 
been effected. Exhibit B, however, did not and 
did not purport to effect a new policy or a 
renewal of the old policy. In these circumstances 
the plaintiff changed his front, and claimed atthe 
trial that he was entitled to prefer a claim against 
the appellant company upon the footing that the 
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original policy No. 19085 had been renewed by 
Exhibit. C. Exhibit C was in this form: 


‘THE UNIVERSAL FIRE AND GENERAL INSURANCE 
COMPANY, LIMITED. 


(Indo-Burma Underwriters, Limited, Agents at Rangoon.) . 


RENEWAL Recerpr No. 2648. 

Received from’ Messrs. Shin Htai of Mandalay, 28th 
Street, Mandalay, 13th day of June 1931 the sum of rupees 
one hundred and twelve and annas eight only, being the 
renewal premium and stamp duty under policy No. 19085 
covering stock F.F. known as Holding No. 1, Bl. No. 591 
situate at 28th Street, Mandalay. Renewed for 12 months 
from 9th June 1931 to 9th June 1932 for rupees fifteen thousand 
. only. 

Premium at 2 Rs. 112-8. 


For the Indo-Burma Underwriters, Limited, 


Sd. (name illegible), 


Managing Director, 


Agents,” 


According to the plaintiff’s testimony this docu- 
ment was handed to him some time after Exhibit 
B had been received. But it is now common 
ground that Exhibit C is a clumsy forgery. 
From the evidence of Mr. Alibhoy Mahomed, the 
managing director of the Indo-Burma Underwriters, 
‘Limited, it appears that 


“this policy was never renewed by us as agent of the defendant 
company. The policy No. 19085 was never renewed by the 
renewal receipt No. 2648 or by any other receipt at any time 
by us. My company as agent of the defendant company issued 
the renewal receipt No. 2648 on the 5th of April 1930 in respect 
of policy No. 19013 in favour of Maung Aung and Ma Mai 
of Mandalay for rupees five thousand only. My company as 
agent of the defendant company did not receive the renewal 
premium as shown in the receipt No. 2648 produced by the 
plaintiff.” 
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How it can reasonably be contended in these circum- 
stances that ‘Exhibit C effected a renewal of policy 
No. 19085 passes my understanding. It is common 
ground that this piece of paper is a tissue of lies. 
Almost every word in the body of it which is not 
printed is an apparent forgery. It is obvious from 
a perusal of the document that nearly all the typed 
words and figures have been written over other 
words that have been more or less erased. It is not 
a document that the appellant company issued or that 
the Indo-Burma Underwriters,’ Limited, issued or that 
the managing director of that company signed. It 
was brought into being through the wicked act of 
Chein War. In so far, therefore, as it is contended 
that the company by issuing this renewal form effected 
a renewal of policy No. 19085, the answer is that 
it is common ground that Exhibit C was not 
issued by the appellant company. Further, it is 
established by the evidence that the renewal of a 
policy must be effected during its currency, and as 
this document according to the plaintiff's own evidence 
was not delivered to him until after the 9th of June 
1931 neither Chein War nor the Indo-Burma Under- 
writers, Limited, had then authority to effect a renewal 
of the policy. And it is clear from the terms of his 
agency that Chein War had no authority either 
during the currency of a policy or after it had lapsed 
to effect a renewal of it on behalf of the appellant 
company. Mr. Alibhoy-Mahomed, who had employed ° 
Chein War as a sub-agent of the Indo-Burma Under- 
writers, Limited, for canvassing purposes, stated that 
Chein War 


“was authorized by us to collect premiums as a deposit and 
send it to us. He was not authorized to renew a policy on 
behalf of the defendant company. The risk did not even 
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comimence until and unless the. proposal was accepted and 
the cover issued by us.” 


In ‘the course of Mr. Alibhoy Mahomed’s evidence 
a document Exhibit A (4) purporting to set out the 
_terms of Chein War's agency, was put in evidence. 
In this document inter alia it is stated 


“ Selestion of Risks.—-As . verbally mentioned we would again 
~impress upon you the necessity of exercising’ the utmost care 
in the selection of risks, and not to accept where you cannot 
guarantee the integrity of the proposers. All proposals enter- 
tained by you must be subject to our confirmation ;” and 
again 

“ Payments of Premiums.—You are authorized to collect the 
premiums, but the same shall be remitted to us immediately 
together with the proposals.” ; 


It is obvious, both from the terms of Exhibit A (4) 
and the evidence of Mr, Alibhoy Mahomed, that 
Chein War had no authority to effect a renewal of 
a policy on behalf of the appellant company, and 
that in so far as he purported to do so he was not 
acting within the scope of his employment. The 
view that I entertain upon this subject not. only 
follows from the evidence in the present case, but 
is in e€onsonance with well settled authority. [Acey 
and another v. Fernie (1) ; London and Lancashire 
Life Assurance. Company v. Jean Fleming (2); George 
Whitechurch, Limited v. Cavanagh (3) ; and Ruben and 
another v. Great Fingall Consolidated and others (4).] 
On the other hand if it is contended that the 
plaintiff was insured with the appellant company by 
reason of Exhibit B, the answer is that the appellant 
company did not approve any proposal form in 
connection with Exhibit B, and did not execute 





(1) (1840) 7 M. & W, 151. (3) (1902) A.C. 117. 
(2) (1897) A.C. 499. (41 (1906) A.C. 439, 
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any cover note or any policy in respect of the 
insurance therein referred to. Indeed, it is now 
common ground, and the learned District Judge has 
inevitably held, that Chein War had no authority 
from the appellant company either to effect a new 
policy or to renew an old policy. The substantial 
ground, as I understand his judgment, upon which 
the learned District Judge passed a decree in favour 
of the plaintiff was that as Chein War was a sub-agent 
of the appellant company and a premium of Rs. 112-8 
had been paid by the plaintiff to Chein War it was 
not open to the appellant company thereafter to 
contend that an insurance had not. been effected by 
the plaintiff with the appellants. With all respect 
there appear to me in the circumstances disclosed in. 
the evidence to be many objections to the acceptance - 
of such a view, but I will not burden my judgment 
with more than one or two of them. Neither ‘the 
appellant company nor the Indo-Burma Underwriters, 
Limited, ever received a proposal form in connection 
with Exhibit B, nor did either company receive any 
portion of the Rs. 112-8 which it is alleged was 
handed as a premium by the plaintiff to Chein War. 
What happened was this. Chein War conceived 
a fraudulent design of cheating the appellant company 
by adopting a very simple ruse. Having obtained 
from an assured a premium in respect of a. lapsed 
policy he appropriated the money without mentioning 
the transaction to his principal. Of course, if by 
the end of the year no loss had accrued in all 
probability the fraud would not be discovered, and’ in 
that way he would be able to cheat both the assured and 
the company. But I fail to see how, in consonance 
with principle or authority, conduct such as that - 
of Chein War in the present case could be held 
to preclude the appellant company from contending 
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that the plaintiff was not insured with them. Again, 
merely because an agent elects to take advantage of 
his position to cheat his principal it does not follow 
that every act of such an agent binds his principal. 
-In order that the act of an agent should be treated 
as the act of his principal the agent must have acted 
within the scope of his authority or the principal 
must have so conducted himself that he is not at 
liberty to repudiate the act of the agent. As I have 
stated Chein War was never authorized either by 
the Indo-Burrna Underwriters, Limited, or by the 
appellant company to effect a new policy or the 
renewal of an old one. A fortiori, the appellant 
“company are not bound in the present case where 
' the transaction of the sub-agent which it is alleged 
‘binds the appellant company took place after both 
the ._Indo-Burma Underwriters, Limited, and Chein 
- War had ceased ‘to be agents in Burma of the 
appellant company for any purpose whatever. . 
For these and other sufficient reasons, in my 
opinion, the appeal must be allowed, the decree of 
the District Court set aside, and the suit dismissed 
with costs in both Courts. 
; The respondent, who was the plaintiff in the 
‘trial Court, will pay the appropriate court-fees. 


~ Das, J.—I agree. 
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CIVIL REVISION. 


Before Mr. Justice Mya Bu and Mr Justice Dunkley. 


O.R.M.M.S.P.S.V. CHETTYAR FIRM 
a 
K.P.P. NARAYANAN CHETTYAR.* 


Execution— Money decree—Transfcr of decree for exectuion—Executing Courts: 
power to order instalments—Civil Procedure Code (Act. V of 1908), 
s, 42, Order 20, rule 13 (23. 


A Court to which a money decree is sent for execution has no power 
either under s. 42 or Order 20, rule 11 (2) of the Civil Procedure Code to- 
order payment of the decree by instalments, ° Jurisdiction in this behalf 
can only be exercised by the Court which passed the decree. 


Gajadhar Parasad v. M. J. Parasad, 1U.R. 4 Pat. 440;. Gandharap- 
Singh v. S. Singh, 1.L.R. 12 All. 571—referred to, 


Bose for the applicant. 
Bhattacharya for the respondent. 


Mya Bu and DUNKLEY, JJ.—This application must. 
be allowed. . 

The applicant, who had obtained a money decree: 
against the respondent in this Court on the Original: 
Side, had the decree transferred to the District Court 
of Insein for execution and subsequently applied;to 
the District Court for attachment and sale of certain 
immoveable properties situate within .its jurisdiction. — 
Thereupon the respondent judgment-debtor filed an: 
objection to the execution of the decree, praying for 
an order allowing him to pay the decretal amount. 
by instalments. The District Court granted the 
prayer, and it is against the order granting this prayer 
that this application has been filed. . 

Inasmuch as the order is one made in the exercise: 
of the powers under Order 20, rule 11 (2), of the Code. 


* Civil Revision No. 332 of 1933 from the: order of the District Court of 
Insein in Civil Execution Case No. 29 of 1933. . 
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of Civil Procedure, we are of opinion that the order 
is one made by the District Court without jurisdiction, 
because these powers are exercisable by the Court 
which passed the decree, and not by the Court to 
which the decree is transferred. for execution. . The 
learned advocate for the respondent contends that 
under s. 42 of the Code the Court executing. a decree 
sent to it has the same powers’ in executing such 
decree as if it had been passed by itself ; but, in our 
opinion, this section. .does not. empower the Court 
_to which a decree is sent for execution to pass an 
order which has the effect of amending, altering or 
varying the decree itself. An order for payment of 
a decree by instalments, which is made after the decree 
has been passed, undoubtedly has the effect. of 
altering or varying the terms of the original decree, 
and consequently it is not within the competence of 
the transferee Court to make such on order; see 
Gandharap Singh v. Sheodarshan Singh (1) and 


Gajadhar Parasad v. Firm Manulal Jagarnath-. 


Parasad (2). 

For these reasons we set aside the order under 
consideration and direct.that the case be sent back 
to the District Court of Insein to proceed with the 
‘application for execution according to law. The 
-respondent isto pay the applicant’s costs of this 
application, advocate’s fee two gold mohurs. 


(1) (1890) L.L.R. 12 All. 571. (2) (1925) LL.R. 4 Pat. 440, 


23. 
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INCOME-TAX REFERENCE. 


Before Sir Arthur Page, Kt, Chief Justice, Mr. Justice Das and 
Myr, Justice Sen.” 


IN RE THE COMMISSIONER OF INCOME-TAX, 
BURMA . 
vw 
C.P.L.L. FIRM.* 


Income-tax Act (XI of 1922}, ss. 66(2!, 66 (3)—Question of law—Assessee's 
omission to require Commissioner to refer question of law to High Court.: 
under s. 66(2)—High Court's power to order Comniissioner to state a case 
under s. 66 ( (3) —Specific Relief Act (I of 1877), s. 45. : ; 

The Court has no jurisdiction, on an application by an assegsee- may 

s, 66 (3) of the Income-tax Act, to order the Commissioner of Income-tax to 

state a case and refer any question of law for consideration by the High Court 

which the assessee has not duly required the Commissioner to refer under 

8, 66 (2). 

. AKAC.T.V. Chettyar Firm v. Commissioner of Income-iax, 1.L.R. 6 Ran. 


492 ; Commissioner of Income-tax v. P.K.N.P.R. Chettyar Firm, 1.L.R. 8 Ran. 


209; E.M. Chettyar Firm v. Commissioner of Income-tax, I.L.R. 8 Kan. 435; 

In the matter. of Ishar Das,21T.C. 12; In the matter of Lalla Mal Mills, 
1.LT.C. 266; In the matter of Makham Lal, 1-1.T.C. 416; P. Mudaliar 
v. Commissioner of Income-tax, 21.T.C. 514; In the matter of Radhey Lal, 
LL.R. 52 All. 991 ; Subbiah Ayyar v. Commissioner of Income-tax, 1.L.R. 53 Mad. 
510 ; Thrikamji v, Commissioner of Income-tax, 1 1,T.C. 406—referred to. 

Commissioner of Income-tax v. Maharajadhiraja of Darbhanga, 60 1.A 146; 
Caledonian Railway Company v. Banks, 1 Tax Cases 487 ; North Staffordshire 
Railway Company v. Edge, (1920) A.C, 254; Trustees Corporation, Leer 
v, Commissioner of Income-tax, I.L.R. 54 Boi. 437—applied. 

_Comunissioner of Income-tax, Bombay v. National Mutual Life deiochttien 
of Austr alasia, 1.L.R 55 Bom, 637 ; Kajorimal v. Commissioner of Income-tax, 
3 LT.C. 451; Shiva Prasad v. Canmnfidionar of Income-tax, 3 1.T.C. 406—" 
dissented from. : : 

_ An assessee desirous of obfaining the opinion of the Court on a point of 
Jaw cannot apply under s, 45 of the Specific Relief Aci, but must proceed 
under s, 66 (2) of the Income-tax Act. 


Sin Seng Thin v. Commissioner of I ucome-tax, 2 LT.C, 39—referred to, 


A, Eggar (Government Advocate) for the Crown, 
The Commissioner of hep tax has rightly refused 








* Civil Reference No. 21 oF 1933, 
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to state a case on the.ground that the application in 
ee behalt was made after the time prescribed by 

. 66(2)%of the Income-tax Act. A point which has 
ai been raised within the time limited cannot be 
raised at all. Subbiah Ayyar v. Commissioner of 
Income-tax, Madras (1). Act XVIII of 1933 has 
amended s. 66 whereby a reference to the High 
Court is competent in cases where the application 
to state a case is rejected on the ground that it is 
time-barred. This shows that there was no such 
remedy previous to the amendment. 

S. 66 (3) is no wider than s. 66(2). If the Commis- 
sioner of Income-tax refuses to state a case under 
s. 66(2), the High Court has no power to require 
the Commissioner to state a case on any question of 
law other than the one refused to be referred, on 
the ground that such new question of law arises on 
the facts of the case. A.K.A.C.T.V. Chettyar Firm v. 
The Commissioner of Income-tax (2); In the matter 
of Radhey Lal Balmukand (3); Thiruvengada: v. 
The Commissioner of Income-tax, Madr as (4). 

As pointed out by. the Privy Council in Trustees 
Corporation (India), Limited v. The Commissioner of 
Income-tax, Bombay (5), before any question under 
$. 66 is entertained by the High Court it must see 
that all the preliminary requirements of the section 
are strictly complied with. If the terms of s. 66(2) 
are not fulfilled the assessee has no locus standi to 
proceed under s. 66 (3). In sucha case it cannot be 
maintained that the Court possesses a general power 
of mandamus to require the Commissioner to state 
acase. V.E.A. Chettyar Firm v.. Commissioner .of 





(t) LL:R.53Mad.510,- (3) LLL.R, 52 All, 991, 
(2) LL.R. 6 Ran. 492, (4) 2 LTC. 514. 
(5; LL.R. 54 Bom, 437, 455. 
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Income-tax. (1); Subbiah Ayyar v. Commissioner of 
Income-tax, Madras (2). 


Clark for the assessees. All that s. 66(2) requires 
the Commissioner to do is to draw up a statement of. 
the case and .refer it with his own opinion to the 
High Court. He may or may not state the questions: 
of law that arise, and the reason for this probably is. 
that the questions of law may not be properly 
framed. The.Court has power to reframe the 
questions or send them back for further information. 
Shiva Prasad Gupta v. The Commissioner of [ncome- 
tax, United Provinces (3); The Commissioner of 
Income-tax, Bombay v. The National Mutual Life 
Association of Australasia, Limited (4). 

The Trustees Corporation case (5) need not present. 
any difficulty. The provisions of the Act have. 


‘been complied with. The assessees required certain 


questions of law to be stated. After the expiration 
of the time-limit prescribed, but before the actual 
hearing of the application, they raised certain further 
questions which were patent on the record. Where 
any question of law arises in the course of assess- 
ment proceedings the Commissioner is under an 
obligation to refer it to the High Court. The decision 
in Alcock, Ashdown & Co., Ltd. v. Chief Revenue 
Authority, Bombay (6), is still good law, the only 
difference being that s. 66 of the present Act is 
more comprehensive than the old s. 51. 


[PaGE, C.J.. Is the power-of the Court any widei 
than that given by s. 66(3)? S. 51 of the Act oi 
1918 said nothing about the power of the Court tc 
order a revenue authority to state a case.] 


(1) LL.R.7 Ran, 581, (4) LL.R. 55 Bom. 637, 
(2) LL.R. 53 Mady£ (5) LL.R. 54 Bom. 437. 
(3) 3 LT.C. 406. (6) LL.R. 47 Bom. 742... 
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The first part of s. 51 is reproduced in s, 66(Z) ; 


the second part is elaborated ins. 66 (2). S. 66 (3) is 
an addition and has no relation to s. 66(1). Where 
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on a case stated the Court finds that there is some ae ne 


other point of law involved it can order the Commis- 
sioner to state the new case under its general power 
of mandamus, or may itself formulate such question 
and decide it. Commissioner of Income-tua, Bihar 
and Orissa v. Maharajadhirvaja of Darbhanga (1). 
The High Court, in such circumstances may be 
said to act on its own motion, and obviously no 
fime-limit can be applicable to such a case. 


Pane, os will 1} not the result of so holding be 
to flood the Court with all sorts of frivolous appli- 
cations ?] 


Courts. generally look with disfavour cn any fetters 
imposed on them preventing them from examining 
administrative acis. Frivolous applications may always 
be discouraged by costs. 

All that the decision in Subbiah - Ayyar’s case 
purported to lay. down was that the assessee by his 
conduct may have precluded’ himself from raising 
certain questions of law. But that does not affect 
the High Court's power of mandamus in a Suitable 
case. In In the matter of Ishar Das Dharam Chand 
(2) and rigs Se v. Commissioner of Income- 
tax, Madras (3), the Courts took a narrow view of 
s. 66 (3). But see Sheik Abdul v. Commissioner of 
Income-tax, Madras (4). 


A. Eggar in reply. The petition for mandamus 
in the present case is made under s. 66 (3) of the 





(1) LLL.R. 12 Pat. 305, 335. (3) 2 LT.C, 514. 
(2) 2 1.T.C. 12. (4) 2 1.T.C, 155. 


v. 
C.P.L.L. 
Firm. 
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1934  Income-tax Act, and not under s. 45 of the Specific 
Inretur Relief Act. The question whether the High Court: 
gues; basa general power of mandamus Gates Ss. 66 is 
oe not in issue, 

v, S. 50 of the Specific Relief Act bars the High 

has Court from issuing any writs of mandamus except as 

provided by s. 45. The “prerogative” writ is now 
no more than the statutory writ ; and in income-tax 
_ matters s. 66 prescribes the procedure for the issue 
of a mandamus. 

The decision in Alcock, Ashdown & Co. laid down 
nothing to the contrary; the main point involved in 
that case was how far the bar to jurisdiction in 
revenue matters operated in such cases. | . 

Even if s. 45 is applicable the petitioners have 
a specific and adequate legal remedy in s. 66 of the 
Income-tax Act. E.M. Chettyar Firm v. Commis 


sioner of Income-tax (1). 


[PacE, C.J. Curiously enough s. 66(Z) does no 
purport to affect s. 45 of the Specific Relief Act 
can it therefore be argued that the Crown is entitle: 
to ask for a mandamus in a similar case ?| 


The point has not yet been considered, and : 
nat free from difficulty. But sub-ss. (2) and (3) ai 
interlinked with each other, and the latter is intende 
to be a check on the former. If the Commissioner : 
Income-tax fails in his duty under s. 66 (2) tt 
Court will order him to carry it out under s. 66(¢ 
In the light of this explanation the decision 
The Commissioner of Income-tax, Bihar and Oris 
v. Maharajadhiraja of Darbhanga becomes cle: 
‘The High Court decides only questions of law rais: 
by the Commissioner in his statement of the case. 


(1) LL.R, 8 Ran. 435, 438, 
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Pace} C.J.—Pursuant to an order of the High 
Court ynder s. 66(3) of the Income-tax Act, dated 
the 27th of. July 1933, the Commissioner of Income- 
tax has propounded the following questions for 
determination by the Court: 


ie (1) ‘Where the Commissioner of Income-tax has refused to 
state a case under's. 66(2), has the Court jurisdiction, under 
_s. 66 (3), to require the Commissioner to state a case in respect of 
a further question of law which appears to the. Court to have 
arisen in the course of the assessment ? ” 


(2) Whether, in making an assessment under s. 34, the 
Income-tax.Officer is entitled to assess sources of income in respect 
of which an assessment has already been made?” : 


The answer to the first question depends upon 
the true construction of s..66(3) of the Income-tax 
Act. S. 66(2) and (3) run as follows: 


(2) Within sixty days of the date on which he is served with 
notice of an order under s. 31 crs. 32 or of the making of a 
decision by a Board ‘of Referees under s. 33A the assessee ‘in 
respect of whom the order or decision was passed may, by appli- 
cation accompanied by a fee of one hundred rupees or such lesser 
sum as may be prescribed, require the Commissioner to refer to 
the High Court any question of law arising out of such order or 
decision, and the Commissioner shall, within sixty days of the 
receipt of such application, draw up a statement of the case and 
refer it with his own opinion thereon to the High Court: 

Provided that, if, in exercise of his power of revision under 
s. 33, the Commissioner decides the question, the assessee may 
’ withdraw his application, and if he does so, the fee paid shall be 
refunded. 

(3) If, on any applicative being made under sub-s. (2), 
the Commissioner refuses to state the case on the ground that 
no question of law arises, the assessee may, within six months 
from the date on which he is served with notice of the refusal, 
apply to the High Court, and the High Court, if it is not 
satisfied of the correctness of the Commissioner’s decision, may 
require the Commissioner to state the case and to refer it, 
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and, on receipt of any such requisition, the Commisfloner shall * 
state and refer the case accordingly.” 


The material facts necessary for the purpose of © 
disposing of the present. case are set out in the 
order of the Commissioner of the 5th of December 
1932: . 


“ The assessees’ 1929-30 assessment was first made under 
s. 23 (3) on an inceme of Rs. 19,889 cf which Rs. 18,889 was 
income from business. In the ccurse of the next year’s assess- 
ment the Income-tax Officer found that the inccme from 
certain investments of the assessees had nct been shown in 
the accounts produced. He therefore reopened the 1929-30 
assessment under s. 34. In the notice issued under that 
secticn, he stated that he proposed to assess the inccme from ° 
business and investments which had pariially escaped assess- 
ment. The Income-tax Officer also called for headquarters 
accounts, As these were not produced, he made the reassessment | 
under s. 23 (4), and determined the -assessees’ income to. ‘be 
Rs. 31,000, of which Rs. 30,000 was the income from business. 
On appeal, the assessment was upheld.” , 


The assessees, under s. 66 (2), duly applied to. 
the Commissioner, requiring him to refer to the 
High Court three questions of law which the asses- 
sees contended arose out of the order of the Assistant 
Commissioner. The Commissioner, for reasons upon 
which it is not necessary to enter, refused to state 
a case in respect of these three. questions, and at 
the hearing of the subsequent. application for a 
mandamus under s. 66 (3) the assessees did not 
press for an order of the Court requiring the Com- 
missioner to state a case in respect of any of these 
questions. It appears that the assessees had also 
applied to the Commissioner in an application, 
which admittedly was presénted outside the time- 
limit prescribed under s. 66 (2), requiring him to 
refer to the High Court two further questions of law 
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which ‘he assessees alleged arose out of the order of 
the Asfistant Commissioner : 

“ (1) On a true construction of s. 34 of the Act and in the 
circumstances whether the assessment under s. 23. (4) is valid ? 

(2) Whether the: Income-tax Officer was justified in law 
in holding to the contrary when the burden of proof required 
by the assessee has been sufficiently rebutted 2” 

It is. unnecessary to discuss either the form or 
_ the substance of these questions, because the Com- 
missioner refused—and, in my opinion, rightly 
‘refused—to state a case or to refer either of these 
questions for determination by the High Court, upon 
the ground that the application requiring ue to 
_ refer these questions was out of time. 

' The assessees then applied to the High . Court 
under s. 66 (3) for an order requiring the Commis- 
sioner to state a case and refer these two questions 
for the determination of the High Court. At the 
hearing of the application for the mandamus it was 
conceded that the assessees were. not entitled to 
apply for an order requiring the Commissioner ‘to 


refer either of these two questions, because admittedly 


the application in that behalf had been presented to 
the Commissioner out of time. 
It is to te observed that in future different 
considerations will arise in this connection, having 
_regard to the provisions of Act XVIII of 1933, 
s. 28 (d) and (e). On behalf of the assessees, how- 
_ ever, it was contended that the Court had power 
‘under s, 66 (3) or s. 66 (1) to order the Commis- 
sioner to state a case and refer any question of law 
which the Court was of opinion arose out of the 
order of the Assistant Commissioner or Commissioner 
under s, 66 (2), notwithstanding that such question 
of law was not duly raised before either the Assistant 
Commissioner or Commissioner and was one which, 
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having regard to the fact that the provions of 
s. 66 (2) had not been complied with, the avsessees 
were not entitled to require the Commissioner to _ 
refer. : a : 
Upon this question there is a conflict of opinion 
in the High Courts in India. The Rangoon High 
Court in A.K.A.C.T.V. Chettyar Firm v. The Com- 
missioner of Income-Tax (1) and Commissioner’ of 
Income-tax v. P.K.N.P.R. Chetiyar Firm (2),- the 
Madras High Court in P. Thiruvengada Mudaliar v. 
The Commissioner of Income-tax, Madras (3) and. 
S. A. Subbiah Ayyar v. The Commissioner of 
Income-tax, Madras (4), the Lahore High, Court in In 
the matter of Ishar Das Dharam Chand (5), and the 
Allahabad High Court in In the matter of Lalla 
Mal Hardeo Das Cotton Spinning Mills (6), In the 
matter of Makham Lal Ram Sarup (7) and In the 
matter of Radhey Lal Balmukand (8),—[see also per 
Dawson Miller C.J. in Thrikamji Jiwan Das v. 
Commissioner of Income-tax, Bihar and Orissa (9)|— 
have held that.the Court has no such power. On 
the other hand a Bench of the Allahabad High 
Court composed of the same two Judges (Mukerji 
and Niamat Ullah JjJ.), in Shiva Prasad Gupta v. 
The Commissioner of Income-tax, United Provinces (10) 
and also in Messrs. Kajorimal Kalyanmal v. The 
Commissioner of Income-tax (11) has taken the con- 
trary view. The decision of the Allahabad High 
Court in Shiva Prasad Gupta v. .The Commissioner 
of Income-tax, United Provinces (10) and Messrs. 
Kajorimal Kalyanmal v. The Commissioner of 


(1) (1928) LL.R. 6 Ran, 492. (6) 1 LTC: 266, 

(2) (1930) LL.R. 8 Ran. 209, at p. 213. (7) 1 LT.C. 416. 

(3) 2 1.T.C, 514, (8) (1930) LL.R. 52 All. 991, 
(4) (1930) ILL.R. 53 Mad. 510. (9) 1 LT.C. 406. 

'5) 2 LTC, 12, (10) 3 1.T.C. 406. 


(11) 3,T.C. 451, 
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by thé Bombay High Court in The Commissioner of 1m ve Tue 


Income-tax, Bombay v. The National Mutual Life 
Association of Australasia, Limited (2). 

I am clearly of opinion that the Court has no 
jurisdiction, on an application by an assessee under 
s. 66 (3), to order the Commissioner of Income-tax 
to state a case andrefer any question of law for 
consideration by the High Court which the assessee 
has not duly required the Commissioner to refer 
under s. 66 (2). In E.M. Chettyar Firm v. The 
Commissioner of Income-tax (3) I had occasion to 
observe that ; 


“the object and effect of ss. 66 and 66A of the Income-tax Act, 
1922, was to provide special machinery whereby the Commis- 
sioner or the assessee should be enabled to cbtain the opinion 
of the High Court upon any question of law arising in the 
course of assessment. The jurisdiction with which the High 
- Court is invested under the Income-tax Act, 1922, however, is 
of an exceptional nature, and I apprehend that the intention of 
the Legislature in enacting ss. 66 and 66A was to provide that 
the only procedure available for obtaining a reference by way 
of case stated should be that prescribed uncer those secticns.” 


“Under s. 51 of the earlier Income-tax Act (VII 
- of 1918), an assessee desirous of obtaining the opinion 
of the Court upon a question of law which arose in 
the course of an assessment upon him must needs, 
pursuant to s. 51 (1) of that Act, file an application 
under s. 45 of the Specific Relief Act. [Alcock, 
Ashdown & Co.,. Lid., v. Chief Revenue Authority, 
Bombay (4).] But since the enactment of the 
Income-tax Act of 1922 in: my opinion he is no 
longer entitled to have recourse to s. 45 of the 


_—_— 


(1) 3 L.T.C. 451. (3; (1930; ILL.R. 8 Ran. 435, at p, 439. 
(2) (1931) LL.R. 55 Bom, 637, (4) (1922) 50 IA. 227. 
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Ue 
Specific Relief Act, but must proceed under ¢f 66 (2) 
of the Act of 1922, which now includes also “orders 
of the Commissioner under s. 33 [see Act XVIII of 
1933, s. 28 (a), (6) and (c)]. 

_ For the purpose of disposing of the present case . 
it is unnecessary to determine whether it is open to 
the Crown to apply to the Court in a proper case 
for an order in the nature of a mandamus requiring 
the Commissioner to state a case and refer a ques- 
tion of law under s. 66 (1) of the Act, but I am 
clearly of the opinion that the assessee has no such ~ 
right, and cannot file an application for that purpose 


under s. 45 of the Specific Relief Act or otherwise, 


ct 


because a “ specific and adequate legal remedy ” in 


that behalf is available to the assessee under s. 66° 


(2) and (3) of the Income-iax Act: Sin Seng Hin 
v. Commissioner of Income-tax, Burma (1). The 
opinion expressed by Mukerji and Niamat Ullah Jj. 
in Shiva Prasad Gupta v. The Commissioner of 
Income-tax, United Provinces (2) and in Afessrs. 
Kajorimal Kalyanmal y. The Commissioner of Income- 
tax, United Provinces (3) that on an application for 
a mandamus under s, 66 (3) it is “for the High 
Court to find out what is the point of law that arises” 
and requires decision,” with all respect to. those 
learned Judges, appears to me to be wholly untenable. 
I apprehend that the scheme of s. 66 ‘is. that in 
a case stated, either under s. 66 (1) or s. 66 (2), 
the Commissioner shall set out sufficient facts to raise 
the specific question of law which in his own view 
arises under s. 66 (1), or in the view of the assessee 
arises under s. 66(2). In either case the Commissioner 
must state in the case what his own opinion is on 


(1) 2 LTC, 39, (2) 3 LT.C. 406. 
(3) 3 LTC. 451, : 
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‘the question, of law in respect of which the case is 1934 


stated.“ If the Commissioner refuses to state a case In ve THE 
when *duly required to do so unders. 66 (2) it is coms. 
open to the assessee to apply to the Court under INZoMe TAs 
s. 66 (3) for an order requiring the Commissioner v 


to state a case and refer the question of law to a ae 
which his application refers. But, in my opinion, pace, cy. 
under s. 66 (3) the Court at the hearing of an 
application by the assessee under s. 66(3) has seisin 
only of such questions of law as have duly been 
raised by or before the Commissioner, and upon 
which the Commissioner has expressed his opinion. 
The ambit of s. 66(3) is not wider than that of 
s., 66 (2). It was not, and could not have. been, 
’ intended, I think, that the Court, on an application 
by an assessee under s. 66 (3) should be bound, 
or at liberty, to formulate the questions of.law that 
arise; as Mukerji and Niamat Ullah JJ. decided in 
the cases to which reference has been made. The 
result of acceding to such a contention would be 
that any assessee who is dissatisfied with the assess- 
ment that has been made upon him would be able 
to require the Commissioner to refer to the High 
Court any alleged question of law, however absurd, 
under s. 66 (2), onthe chance that the Court itself, 
at the hearing of the application for a mandamus 
under s. 66(3) might be able to unearth some point 
of law. which had not been raised before the 
Commissioner, and upon which the Commissioner 
had never had an opportunity of expressing his 
opinion. That, I apprehend, could not have been 
the object, and is not the effect, of s. 66 (3) of the. 
Act; and the view that I have.expressed as to the 
true construction of s. 66 would seem to find 
support in the following observations of Lord 
*Macmillan when delivering the judgment of the Board. . 
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in Commissioner of Income-tax, Bihar and Orissa vy. . 
Maharajadhiraja of Darbhanga (1): % 

“The Commissioner unfortunately omitted to formulate any 
question of law arising out of this transaction. The duty of 
the High Court under s. 66, sub-s. 5 is to ‘ decide-the questions 
of law raised’ by the case referred to them by the Commis- 
sioner, and it is for the Commissioner to state formally the 
questions which arise. Here the High Court itself formulated 
the question to be decided . . . Their Lordships deprecate 
this departure from regular procedure, but in the circumstances 
have not thought it prcper to decline to express their view on 
the question thus informally presented.” 


I would add that, although the provisions of the 
corresponding section of the English Income-tax 
Act (8 and 9 Geo. 5, Ch. 40, s. 149) are different 
from those contained in s. 66 of the Indian Income- 
tax Act, and the construction. of s. 66 must depend 
upon a consideration of the language in which that 
section is couched, it may not be inapposite to refer 
in this. connection to the judgments in Caledonian 
Railway Company vy. Banks (2) and North Stafford- 
shire Ruilway Company v. Edge (3), which were 
decided respectively by the Court of Exchequer in 
Scotland and the High Court in England. 

It is necessary, I think, to draw attention once 
more to the following observations of | Lord 
Blanesburgh, when delivering the opinion of the 
Privy Council in Trustees Corporation (India), Limited 
v. Commissioner of Income-tax, Bombay Presidency (4) : 

“Their Lordships are fully alive to the circumstances in which 
the High Court was.constrained to direct that these further 
questions should be referred to it for consideration, and the 


result in the present case of the order then made merely serves 
to confirm the view of the Board that the High Court will, in 


(1) (1932) 60 ILA. 146, at p. 160. (3) (1920) A.C, 254. 
(2) 1 Tax Cases 487, at p. 498. (4) (1930) ILL.R. 54 Bom. 437, 
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future cases, be well advised to require, before they seek to 1934 
entertain any question under gs. 66 of the Indian Income-tax In ye Tae 
Act, that the preliminary requirements of the section are Commis- 
strictly complied with. The stringency of these requirements TNCORUETAN) 
is clearly deliberate. It is the intention of the enactment that Burma 
the High Court is not to be flooded with such applications. CPLL. 
The object is salutary and in their Lordships’ judgment the FIRM. 


High Court will be well advised, before they entertain any 





Paeg, C.J. 
question under the section, always to see that the ee 
statutory conditions have been fully observed.” 
For the above reasons I would answer the first 
question in the negative, and, in the circumstances, 
the Court declines to give an answer to the second 
question. 
The Commissioner is allowed his costs, ten gold 
mohurs. _~ 
Das, -].—-I agree. 
SEN, JI agree, 
COURT-FEES ACT REFERENCE. 
Before Mr. Justice Leach. 
MAUNG NYI MAUNG anp OTHERS 1934 
a af aie 
Mar, 28. 


THE MANDALAY MUNICIPAL COMMITTEE.* 


Court-fees—High Court Judge’s jurisdiction to determine court-fees—Valuation 
of relicf claimed—Valuation for jurisdiction—Court's jurisdiction to 
entertain suit—Injunction suit, valualion—Trial by Higher Couit—Court- 
Jee on appeal to High Court—Court-fees Act (VII of 1870', ss. 5, 7(4), hens 
Suits Valuation Act (VII of 1887), s. 8. 

S. 5 of the Court-fees Act does nct confer on the Judge of the High 

* Court appointed under the section jurisdiction to decide questions as to the 

sufficiency of court-fees in subordinate Courts. It only confers on him 
jurisdiction to decide questions relating to court-fees in the High Court, 

eee 


ee ee arising out of Civil First Appeal No. 163 of 1933 of this 
our 
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Under s. 7 (¢ of the Act in a suit for an injunction the plaintiff must 
value the relief sought. The amount at which he values his relief is left.. 
entirely to his discreticn. : : ; 

Faizullait vy. M. Khan, 31 Bom. L.R. 841 ; Sunderabai v. Collector of 
Belgaum. 1L.R. 43 Bom. 376; Ummar v. Ummar, LL.R. 9 Ran. 165— 
referred ta, 

The provisions of s. 8 of the Suits Valuation Act. do not mean that if 
the suit is valeed at acertain amount for purposes of jurisdiction it must 
be valued at the same amount for court-fees ; but the valuation for court- 
fees determines the value for jurisdiction. 

Govindahin v. Hanmaya, LL.R. 45 Bom. 567 ; Sun devichat v. Collector of 
Belgaum, LU.R. 43 Bom. 376—referred to, 

It is the duty of the trial Court to satisfy itself as to the valuation of 
the relief sorght before assuming jurisdiction in the case. Where the 
plaintiff’ has valued the relief and has paid the court-fees thereon he cannot 
be compelled to pay a court-fee based on the higher valuation for jurisdiction. 
If the relief is valued at an amount which gives a lower Court jurisdiction 
the proper course is to return the plaint to be filed in the lower Court. 

Bachhan v. Municipal Board of Mirzapur, 1.L,.R. 48 All. 442 ; Chhatarpali 
v. Kalap Dei, L.L.R. 54 All. 232 5 Kanhaiya v. Jagrani, 1.L.R. 46 All, 419 ;..- 
Manni Lal v. Radhe Gopalji, 1.L.R. 47 All. 501—dissented fron, om 

The plaintiff fled a suit for an injunction in the Court of the Assistant. - 
District Judge, Mandalay, valuing the suit ‘at Rs. 10,000 for purposes: of 
jurisdiction but not valuing the relief sought. The Assistant District Judge 
tried the case and dismissed the suit. The plaintiff appealed to the High 
Court and there valued his relief sal Rs. 130, paying the court-fee on that: 
amount. 

Held, that the Assistant District Judge ought not to have tried the case,. 
but this defect was cured by s. 11 of the Court-fees Act. 

Held further, that as the plaintiff in his memorandum of appeal had 
valued his relief, and had paid the appropriate fee in accordance with his 
valuation, he could not be compelled to pay a further court-fee notwith~ 
standing that his valuation for jurisdiction stood at a higher figure. 


Sanyal for the appellant. 
A. Eggar (Government Advocate) for the Crown. 


Leach, J.—This case. comes before me on a 
reference by the Taxing Master with regard’ to the 
court-fee to be paid by the appellants. In Civil 
Regular Suit No. 14 of 1933 of the Assistant District 
Court of Mandalay the appellants sued for an injunc- 
tion restraining the Mandalay Municipal Committee 
from selling the right of occupancy of certain meat 
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talls in the Ywahaing Bazaar, Mandalay, in violation 
f rights | claimed by the appellants. The suit was 
alued for the purposes of jurisdiction, but there was 
.© valuation of the relief sought, as required. by s. 7 
iv) of the Court-fees Act, 1870, the valuation clause 
reing in the following terms : 


“That the suit is valued at Rs. 10,000 for the purpose of 
urisdiction, and a court-fee of Rs. 10 is paid, the suit being 
me for perpetual injunction.” 


No. question: was raised in the Assistant District 
Sourt as to the sufficiency of the court-fee paid, 
ind the case proceeded to trial. The Assistant 
District Judge dismissed the suit, and the appellants 
have appealed to this Court. As in the case of 
the plaint, the memorandum of appeal bears a stamp 
of the value of Rs. 10. When the memorandum 
was first filed it contained a valuation for jurisdiction, 
bat no valuation of the relief sought. This omission 
having been pointed out to the appellants, they 
declared the value of the relief sought to be Rs. 130, 
the amount covered by the court-fee of Rs. 10 
already paid. The Deputy Registrar of the Appellate 
Side of this Court,.whose duty it is to check the 
correctness of court-fees paid by appellants, took 
the view that the appellants should be called upon 
to pay in respect of their memorandum of appeal 
a court-fee based on their valuation for jurisdiction, 
which value they declared to be Rs. 10,000, and 
that they should also be required to make up the 
deficiency, calculated on this basis, in the court-fee 
paid on- the plaint. The Deputy Registrar placed 
the matter before the Taxing Master, who - has 
referred it to me as the Judge appointed under 
s. 5 of the Court-fees Act to deal with questions 
ee which are of general importance. 
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It is quite clear that s. 5 of the Court-fees 


Mauve Nvi Act gives me no jurisdiction to decide questioris 


[AUNG 


U. 
THE 
MANDALAY 
Municipal 
ComMITTEE. 


LEACH, J. 


with regard to the sufficiency of court-fees paid in. 
subordinate Courts. I have jurisdiction only to deal 
with questiotis relating to court-fees in the High 
Court. In this case I am- merely concerned with 
the court-fee on the memorandum of appeal.. This 
the learned Government Advocate admitted at the: 
outset of his. argument. The question of the 
sufficiency of the court-fee paid in the Assistant 
District Court can only be dealt with under the 
provisions of s. 12 (ii) of the Court-fees Act by 
the Court hearing the appeal. | 
In deciding what fee is payable on the memo- 
randum of appeal regard must be had to the 
provisions of s. 7 (iv) of the Court-fees Act ‘and 
s. 8 of the Suits Valuation Act, 1887. S. 7 (iv) 
of the Court-fees Act provides that in the case 
of a suit for an injunction a court-fee must be 
paid according to the amount at which “ the relief 
sought” is valued in the plaint or memorandum 
of appeal. It is specifically provided that in such 
a suit the plaintiff shall state the amount at which 
he values the relief -sought. When the suit out of 
which the present appeal arises was filed the 
Assistant District Judge should. have returned. the 
plaint to the appellants to value the injunction, 
which was.the relief the appellants were’ seeking. 
They could have valued it at whatever figure they 
thought fit. The valuation of the relief sought in 
a suit for an injunction is left entirely to the 
discretion of the plaintiff or the appellant as the 
case may be and the Court is not entitled to 
question the correctness of the amount so declared : 
Sunderabai v. The Collector of Belgaum (1), Faizullah 





(1) (1919) LL.R. 43 Bom, 376. 
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Khan v. Mauladad Khan (1) and C.K. Ummar v. 
C.K. ,Ali Ummar (2). 

S. 8 of the Suits Valuation Act, 1887, provides 
that where in suits other than those referred 
to in the Court-fees Act, s. 7, paragraphs v, vi 
_ and ix and paragraph x, clause (d), court-fees are 
payable ad valorem under the Court-fees Act, 
the value as determinable for the computation 
of court-fees and the value for purposes of juris- 
diction shaJl be the same.. This does not mean 
that if the suit is valued for purposes of jurisdiction 
the suit must be valued at the same amount for 
‘court-fees, but the valuation for court-fees determines 
the value for jurisdiction - Sunderabai v. The Collector 
of Belgaum (3). As was pointed out in Govindabin 
Krishna Sathe v. Hanmaya- Lingaya Fulmali (4) it 
“is “hot necessary for a plaintiff in a suit falling 
under s. 7, paragraph (iv), of the Court-fees Act 
to fix any value for the purposes of jurisdiction, as 
under s. 8 of the Suits Valuation Act the value 
determinable for the computation - of court-fees 
governs thé value for the purposes of jurisdiction. 
In the case of a suit for an injunction the trial 
Court should insist on a valuation of the relief 
sought, and that valuation will then determine the 
question of the Court’s jurisdiction. The Assistant 
District Judge did not in this case return the plaint 
to the appellants to value the relief sought for the 
purpose of the Court-feés Act, and as a result 
they obtained an adjudication from a Court which, 
on. the valuation now declared, had no jurisdiction 


to try it. The defect in jurisdiction is, however, 


cured by s. 11 of the Suits Valuation Act. 


(1) 31 Bom, L.R. 841. (3) (1919) LL.R. 43 Bom. 376, 
(2) (1931) LL.R. 9 Ran. 165. (4) (1921) LL.R, 45 Bom, 567. 
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It is contended on behalf of the Crown that the 
appellants should be compelled to pay a court-fee 
on the memorandum of appeal in accordance with 
their valuation for purposes of jurisdiction, and in 
support of this contention reliance is placed on 
four decisions of the Allahabad High Court, namely, 
Kanhaiya Ojha vy. Jagrani Kunwar (1), Manni Lal 
v. Radhe Gopalji (2), Bachhan v. The Municipal 
Board of Mireapur (3) and Chhatarpali v. Kalap 
Dei (4). 

In Kanhaiya Ojha v. Jagrani Kunwar (1) the: 
plaintiffs, as presumptive reversioners to an estate in 
the possession of a Hindu widow, brought a suit 
against the widow claiming, first, a, declaration of 
their right to sue and, secondly, an injunction to 
restrain the defendant. from wasting the property. 
The suit was valued for the purpose of jurisdiction 
at Rs. 3,038-7, but a court-fee of only Rs. 10-12 
was paid, being Rs, 10 for the declaration and 
annas 12 for the injunction, which was valued at 
Rs. 10. On the valuation of the relief sought, the 
plaint should have been filed in a lower Court. 
The Court in which it was in fact filed accepted 
the plaint on the basis of the valuation for juris- 
diction and, as in the case before me, tried the suit. 
The trial Court found against the plaintiffs, who 
appealed to the first appellate Court, paying the 
same stamp-fee on the memorandum. of appeal as 
they did on the plaint in the trial Court. Having 
lost in the first appellate Court they appealed to 
the Allahabad High Court, and the case came 
before Piggott J. as Taxing Judge. The learned 
Judge agreed that the plaintiffs were at liberty to 


(1) (1924) LL.R. 46 All. 419. (3) (1926) LL.R. 48 All. 412. 
(2) (1925) LL.R, 47 All. 501. (4) (1932) LL.R. 54 All. 232. 
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value the injunction at. whatever figure they liked, 
but held that as they had elected to place a high 
value oh the suit for the purpose. of obtaining an 
adjudication from a Court of a superior grade they 
were bound to pay court-fees accordingly. Thereupon 
he ordered the plaintiffs to pay a court-fee on the 
memorandum of appeal in accordance with the 
valuation for the purpose of jurisdiction. He also 
directed them to make good the deficiency in both 
the lower Courts, but the judgment does not disclose 
on- what authority. With all respect I am unable 


to..accept this decision as embodying a correct view . 


of the law. The plaintifis had in fact valued the 


relief sought by them and had paid court-fees in 


‘accordance . with that valuation. THat. was all the 
“Court- fees Act required them to do. It is true 
_that the value of the relief sought did not.-accord 
with the value placed on the suit for the purposes 
of jurisdiction, but that to my mind does not 
provide a valid reason for ordering the plaintiffs 
to” pay a court-fee based on the valuation for 
jurisdiction, even though the case had been tried 
Ain- a Court of superior grade. 

The case of Manni. Lal v. Radhe Gopalfi: bah 
“was also decided by Piggott J., sitting as Taxing 
_Judge. The suit was one for a declaration and 
consequential relief by way of an injunction. The 
suit was valued for purposes of jurisdiction at 
Rs. 26,500, that being the.value of the property 
involved, but court-fees were paid as follows :— 
For. the declaration Rs. 10; for the injunction 
(which was valued at Rs, 1,000) Rs. 75, and for 
‘the recovery of certain moveable property and cash 
_ Rs. 37-8. Piggott J. held that the court-fee should 
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fer ‘jurisdiction. His reasons for doing so were 


that he did not consider :that ‘the Court should 
unsettle law laid down. by a ‘bench of two Judges - 
more than ten years previously in Jageshra v. Durga 
Prasad Singh (1) and ‘that where a litigant sets a 
high value on -the relief by way of declaration and 
a merely nominal value on the relief ‘by way of 
injunction it is doing him +-no injustice to hold 
that the relief sought on which the court-fee must 
be levied is ‘‘the sum total of the two. reliefs,” 
Again with all respect I am unable to share the- 
views of the learned Judge. ‘Mf the correctness. 


-of:a decision -is open to question the meré: fact. that 


it hasbeen acted upon for more than ten years 


does not in my opinion provide a sufficient reason 
for refusing: to. have it reconsidered. In a suit for 
a declaration coupled with a prayer for conse- 
quential relief the -Court-fees Act requires the 
litigant to pay a courtfee of Rs. 10 on the 
declaration asked ‘for and an ad valorem fee on the 
value of the consequential relief sought, as declared 
by -the litigant. The Court-fees Act does not 
require a valuation of ‘the declaration and the Court 
is not entitled -to place-a valuation on it.. ‘To do 
so-and to require -the litigant to pay an ad‘ valorem 
court-fee thereon is to my mind doing -him a 


serious injustice. 


‘The ‘decision -of ‘the ‘Allahabad “High < Court. in 


‘Backhan v. The *Municipal :Board of Mirzapur (2) 


and “Chhatarpali-v. Kalap Dei’(3) are in-accordance 
with «the earlier -cases, and it is unnecessary -to 
discuss them -in - detail. ames. 





ee 


(1) (1914) LER, 36,All, 500. (2) (1925) LL.R, 48 All. 42. 
43) (4932): 1.L.RyS4:All, 232. 


Vou: XI] RANGOON SERIES. 


While it is the duty of the Court to see that 
the public revenue-is safeguarded, “it-is equally the 
duty of :the Court to see that.a litigant is not 
required to pay in court-fees more than the law 
requires him to pay. The Court-feés Act is in 
the nature of a taxing statute, and must be construed 
strictly. In a case like the one before me the 
‘Court-fees Act requires the litigant to value the 
Telief sought and to pay a court-fee on the value 
declared by ‘him, and nothing more. The appellants 
have valued the relief sought, namely the injunction, 
at’ Rs. 130.and have paid the court-fee on that 
amount. Therefore I have no power to require 
them to pay any further court-fee. The fact that 
the appellants as the result of the omission to 
comply with the provisions of the Court-fees Act 
with regard to the valuation of the relief sought 
succeeded in getting their case tried by the Assistant 


District Court, whereas in fact it: should have been . 


‘tried by aa lower Court, has no bearing whatever 
on the question before .me. 


For the ‘easons - given I hold that the supe. 


fee. already pots 
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CRIMINAL REVISION. 
Before Sir Arihur Page, Kt., Chief Justice, and Mr. Justice Das. 


1954 KING-EMPEROR 
Mar, 5. v. 
NGA OHN SHWE.* 

Whipping—Detention in Borstal School—Separate convictions under ss. 326 and 
324 of the Indian Penal Code in same trial—Sentence of detention for offence 
under $s, 326—Sentence of whipping for offence under s. 324—Legality of 
senutences—Prevention of Crime (Young Offenders) Act (1II of 1930}, s. 25 (1). 
—Whipping (Burina Amendment) Act (VIII of 1927), s. 3. 


The accused, aged over 16, was convicted under s. 326 of the Indian Penal 
Code for causing grievous hurt to one person and under s, 324-for causing © 
simple hurt to another person. For the first offence the magistrate directed. 
him to be sent to the Borstal School and for the second offence he ordered that 
the accused should receive 20 lashes. 


Held, that the separate punishments for the separate offences were legak 
and just. ; 


A, Eggar (Government Advocate) for the Crown. 
The accused has been sentenced to 20 lashes of 
whipping in addition to being detained in a Borstal 
institution for two years. The policy of the law, as 
explained by the Statement of Objects and Reasons 
appended to the Burma Prevention of Crime (Young 
Offenders) Act, 1930, was. not to inflict a sentence of 
whipping on accused persons ordered to be detained 
in Borstal Schools, the reason being “that such a 
punishment is likely to give rise to a feeling of 
resentment and a frame of mind not the best in 
which to start upon a period of reformative training.” 
This is probably the reason why the Local Govern- 
ment have remitted the sentence of whipping in this 
case. It may also be mentioned that there is no 
machinery in a training school for administering 


whipping. 





*Criminal Revision No. 78A of 1934 from the order of the First Class 
Township Magistrate of Yenangyaung in Criminal Trial No. 130 of 1933. 
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[PacE, rays But are the sentences passed in the 
present case under two different enactments illegal ?] 


For the first offence under s. 326 of the Penal 
Code the accused has been tried and sentenced 
under s. 25 (1) of the Burma Act of 1930; and for 
the second offence sentenced to 20 lashes under s. 4 
of the Whipping Act, as’ amended by Burma Act 
VIII of 1927 which added s. 324 of the Code to the 
list of. offences punishable with whipping. The 


tes 


sentence of 20 lashes is “in lieu’’ of the sentence to 


which he is liable under the Penal Code, and in this. 


‘view the sentence is quite legal. 


Pace, C.J.—The accused, Ohn Shwe, has been 
convicted by the Township Magistrate of Yenangyaung, 
of two offences, (1) under s. 326, and (2) under 


s. 324 of the Indian Penal Code. For the first 


offence, which was causing grievous hurt to one Mya 
Din, the Court directed.thaf’ Ohn Shwe should be 
sent for two years’ to the Borstal Training School at 
‘Thayetmyo; for the second offence, that is causing 
simple hurt to Maung Kaung, the Court ordered 
that Ohn Shwe should receive 20 lashes. Ohn Shwe 
appealed. to the Sessions Court of Magwe, but his 
appeal was surnmarily dismissed. The question that 
arises is whether. the Court had jurisdiction to 
sentence the accused to be sent to the Borstal School, 
and also to be whipped. 

That a sentence of whipping was just and proper 


in the circumstances cannot be doubted. It appears — 


that Ohn:- Shwe, who at all material times was over 
16 years of age, and another young man one after- 
noon met Maung Kaung and Mya Din on the road 
near their village. The accused, without any warning, 
struck Maung Kaung a blow with a dah on his left 
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shoulder, itifficting a wotind } : with orig and: ¥ inch. 
wide. Mva Din then asked’ Olin Shwe why he had. 
struck Maung Kaung, upon which Ohn Shwe struck 
Mya Din with his dak on the left arm, fracturing the 
bone and inflicting a wound 2# inches long and. ¢ 
inch wide. The injury was so sefious that it has. 
become impossible for Mya Din to use his arm. for 
six months. 

Ohn Shwe was sent to the Borstal School under 
s. 25 of the Prevention of Crime (Young Offenders) 
Act (IIT of 1930), which runs as follows : 


“25. (1) In any trial against any person between 16 and 19 
where a sentence of imprisonment would ordinarily be passed, the’ 
Court may, instead of passing such sentence, direct that such 
person shall be sent to a Borstal School for a period of not less 
than two years and not extending beyond the age of 21.” 


Ohn Shwe was ordered to be whipped under 
s. 4 of the Whipping Act (IV of 1909), as amended 
by s. 3 of the Whipping. (Burma Amendment) Act 
(VIII of 1927). Under s. 3 of Act VIII of 1927, ~ 


“In addition to the persons punishable under s. 4 of the- 
Whipping Act, 1909, with whipping in lieu cf, or in addition to, 
any other punishment to which they may be liable under the 
Indian Penal Code, any person shall be so punishable who 
commits any offence under s. 324, 325, 326, 329, 331, 333, 365, 366, 

366A, 367, 368, 369, 372, 392 or 393 of the said Code.” 


Now, the punishment meted out to Ohn Shwe 
was that he should be sent to the Borstal School 
instead of being sentenced- to’ a‘ term of imprisonment 
for the offence that he had committed. undét 
s. 324; and-in- respect: of the separate offence under 
s. 326 he was sentéticed’ to: be whipped. Ohi Shwe 
Was setitenced t6- bé whipped: in’ lieu: of the ittprigor: 
mént and: fine to’ which He was' liable’ urider s. 396 
of the’ Indian Penal Code.. THE ordér for hig 
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ietention at’ thé Borstal’ School! under s. 25° (1) of 
Act’ HI: of! 1930 was: a: separate pttishment for a 
separate? offénce’ in liew' of the punishment to’ which 
le was liable utider s. 324 of the Pénal- Code: I 
can fiid'no provision of law which makes the infliction 
of these: separate’ punishments for separate offences 
illegal. In’ my opinion the sentences passed upon 
Ohn Shwe were legal, just’ and ‘sensible. 

‘It was conceded by the learned Government 
Advocate that in this: case the sentence of whipping 
was not illegal, and, in my opinion, there is no 
ground either in law or in fact which would justify 
this Court in altering or revising it. 


The Local Government, however, without: making : 
an application to the Court for the purpose of 


obtaining a judicial decision as to whether the 
sentence of whipping that had been passed: upon 
Ohn Shwe was legal or wiltra vires, remitted the 
sentence of 20 lashes that had been awarded. 

If the reason’: which induced the Local Govern- 
ment to exercise the power of clemency with which 
it is invested under s. 401 of the Criminal Procedure 
Code was that, having regard to the provisions of 
Act III of 1930 the sentence of whipping was illegal, I 
venture to think, if I may respectfully say so, that 
the better course would have been for the Local 
Government to have refrained from taking action until 
the question had been decided judicially by the 
Court. 

The learned Government Advocate, however, while 


stating that, in his opinion, the sentence of. 


whipping passed upon Ohn Shwe was not illegal, 
observed that it might be thought that “such a 
punishment is likely to give rise to a feeling of 
‘resentment and a frame of mind not the best in 
which to start upon a period of reformative training 
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in an institution.” I confess that I do not share the 
misgivings of those who-may take this view, and I 
am the less disposed to adopt it when it is borne in 
mind that cuts on the hand not exceeding 15 in 
number may be inflicted upon inmates of a Borstal 
School as a disciplinary punishment during the 
period of their detention. To my mind a period of 
detention in a Borstal School may undoubtedly be 
valuable in cases where the accused from his 
antecedents or his present surroundings is in danger 
of acquiring a criminal habit, such as thieving; but 
I doubt very much whether such detention is likely 
to prove equally efficacious“fn cases where the 
accused, as in the case of Ohn Shwe, gives. way to 
violence, or where, as in Shwe Bein’s case, in which 
judgment is about to be delivered,* the: accused. 
adolescent has failed to keep under control his 
natural passions. 

Be that as it may, and whatever may have been 
the ground upon which the Local Government 
remitted the sentence of whipping on Ohn Shwe in 
the events that have happened, a young rascal has 
escaped a whipping which he richly deserved. 

I am of opinion that there is no ground for 
revision in this case, 


Das, J.—I agree. 


* (1934) LL.R, 12 Ran. 349—Ed. 
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CRIMINAL REVISION. 


Before Sir Arthur Page, Kt., Chief Justice, and Mr. Justice Das. 


KING-EMPEROR 
v. 
SHWE BEIN.* 


Whipping—Accused aged 18—Sentence of detention in Borstal School and 
whipping—Burma Prevention of Crime (Young Offenders) Act {III of 1930), 
s. 25 (1). 
The offender, about 18 years of age, was convicted of an offence under 
's. 366A of the Indian Penal Code and was sentenced to be detained in the 
Borsial School for two years and also to receive 20 lashes. 
Held, that under s. 25 (1) of Burma Act III of 1930 the sentence of whipping 
was illegal. 


A. Eggar (Government Advocate) for the Crown. 
The accused was tried under s. 25(1) of the Burma 
Prevention of Crime (Young Offenders) Act, 1930, 
for an offence under s. 366A and sentenced to 


detention in a Borstal School in addition to a sentence’ 


of whipping. The Local Government have remitted 
the sentence of whipping here also, probably prompted 
by the same reasons as in Criminal Revision 78A of 
1934. 


- [PacE, C.].. The sentence being under s. 25 (1) 
of the Burma Act of 1930, is it illegal to add a 
sentence of whipping to it?] _ 


_S.4 of the Whipping Act provides that the sentence 
of whipping is to be “in lieu of” or “ in addition 
to” any other punishment to which an accused person 
may be liable under the Indian Penal Code. Now 
a sentence of detention in a training school is not 
a punishment provided for by the Penal Code-and 
therefore the sentence of whipping would be illegal. 





~ .* Criminal Revision No. 79A of 1934 from the order of the Special Power 
Subdivisional Magistrate of Kyaukpyu in Criminal Trial No. 63 of 1933. 
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Pace, C.J.—In this case the accused, who at the 
time when he committed the offéiice was over 
18 years of age, was convicted by the Subdivisional 
Magistrate of Kyaukpyu, of an offence under s. 366A — 
of the Indian Penal Code, and’ was sentenced to be 
detained in the Borstal School at Thayetmyo for two 
years, and also to receive 20 lashes. 

It appears that while Ma Ma Lon, a little girl 
15 yeats of age, was getting water at the village. well 
one afternoon the accused came up, threatened 
Ma Ma Lon with a dah, and dragged her away. 
towards his house across the paddy fields. When 
her friends came up she cried out to them not. to 
follow her as she would be injured. The accused. 
then took her into his house and during that night 
had sexual intercourse with her against her consent. 

The accused appealed against his conviction, but . 
the learned Sessions Judge dismissed ‘the appeal. 
The conduct of Shwe Bein was about as disgraceful 
as it could possibly be, and in my opinion for such. 
an offence as that of which Shwe Bein was convicted 
a sentence of whipping was the most appropriate 
punishment that could be awarded to him. 

In this case, however, for one offence the accused 
was sentenced both to detention at the Borstal School 
and also to receive 20 lashes. Under s. 25 (1) of 
Act III of 1930, 


“Tn any trial against any person between 16 and 19 where 
a‘sentencé of imprisonment would ordinarily be passed, the Court 
may, instead of passing such sentence,: direct that stich person 
shall be sent to a Borstal School for a-period of not less than two: 
years and ‘not extending beyond the age of 21.” 


and bys, 3. of Act. VIII of 1927, 

‘In addition to the persons punishable under s. 4 of the 
Whipping. Act, 1909, with whipping: in lier of,.or-in addition to, 
any other. purlishifient to. whiéh. they may: be liable under. thé 
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Indian Penal Code, any person shall be so punishable who commits 
any offence under si 324; 325; 326, 329; 331, 333, 365, 366, 366A, 
367, 368, 369, 372, 392 or 393 of the said Code.” 


Now, it is to be observed that in the present 
case the accused was sentenced to whipping in 
addition to a punishment to which he was liable, 
not under the Indian Penal Code but under s. 25 (1) 
of Act III of 1930. In my opinion such a sentence 
.is illegal. The Local Government, exercising the 


power of clemency prescribed under s. 401 of the 


Criminal Procedure Code, has remitted the sentence 
of whipping, and by reason of the order for Shwe 
Bein’s detention at the Borstal School that has been 
passed upon him the accused Shwe Bein has escaped 
a well deserved whipping. I think it advisable to 
add that in a case such as the one under consider- 
ation, where the accused has given way to his 
passions, detention in a Borstal institution is normally 
not likely to prove either so efficacious or so salutary 
a punishment as a whipping, which in such cases 
operates as a wholesome and striking reminder that 
young men must behave themselves properly in their 
relations with women and girls, and must learn to 
control their natural instincts. This object is much 
thore likely to be achieved, if I understand human 
nature, by a whipping than by a period of reflection 
anid detention in a Borstal institution. 

As the sentence of whipping has been remitted 
it is Not necessary to pass any order in revision. 


Das; J.T agrée. 
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Pace, C.J.—In this case the accused, who at the 
time when he committed the offetice was over 
18 years of age, was convicted by the Subdivisional 
Magistrate of Kyaukpyu, of an offence under s. 366A 
of the Indian Penal Code, and was sentenced to be 
detained in the Borstal School at Thayetmyo for two 
years, and also, to receive 20 lashes. } 

It appears that while Ma Ma Lon, a little girl 
15 years of age, was getting water at the village well 
one afternoon the accused came up, threatened 
Ma Ma Lon with a dah, and dragged her away. 
towards his house across the paddy fields. When 
her friends came up she cried out to them not to 
follow her as she would be injured. The accused 
then took her into his house and during that night 
had sexual intercourse with her against her consent. 

The accused appealed against his conviction, but. 
the learned Sessions Judge dismissed the appeal. 
The conduct of Shwe Bein was about as disgraceful 
as it could possibly be, and in my opinion for such. 
an offence as that of which Shwe Bein was convicted 
a sentence of whipping was the most appropriate 
punishment that could be awarded to him. 

In this case, however, for one offence: the accused 
was sentenced both to detention at the Borstal School 
and also to receive 20 lashes. Under s. 25(1) of. 
Act III of 1930, cals 


“In any trial against any person between 16 and 19 where 
a-sentencé of imprisonment would ordinarily be passed, the Court 
may, instead of passing such sentence,. direct that such person 
shall -be sent to a Borstal School for a period of not less than-two: 
years and ‘not extending beyond the age of 21.” 


and by’s: 3- of Act. VIII of: 1927, 

““In'addition to the perschs punishable under s. 4’ of the 
Whipping. Act,.1909; with whipping: in lien of,.or-in addition to, 
any other purfishtiient to. whi¢h. they: may: be liable under. thé 
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Indian Penal Code, any person shall be so punishable who commits 
any offence under si 324; 325; 326, 329, 331, 333, 365, 366, 366A, 
367, 368, 369, 372, 392 or 393 of the said Code.” 


Now, it is to be observed that in the present 
case the accused was sentenced to whipping in 
addition to a punishment to which he was liable, 
not under the Indian Penal Code but under s. 25 (1) 
of Act III of 1930. In my opinion such a sentence 
is illegal. The Local Government, exercising the 
power of clemency prescribed under s. 401 of the 
Criminal Procedure ‘Code, has remitted the sentence 
of whipping, and by reason of the order for Shwe 
Bein’s detention at the Borstal School that has been 


passed upon him the accused Shwe Bein has escaped 


a well deserved whipping. I think it advisable to 
add that in a case such as the one under consider- 
ation, where the accused has given way to his 
passions, detention in a Borstal institution is normally 
not likely to prove either so efficacious or so salutary 
a punishment as a whipping, which in such cases 
operates as a wholesome and striking reminder that 
young men must behave themselves properly in their 
relations with women and girls, and must learn to 
control their natural instincts. This object is much 
more likely to be achieved, if I understand human 
nature, by a whipping than by a period of reflection 
‘atid detention in a Borstal institution. 

As the sentence of whipping has been remitted 
it is Not nécessary to pass any order in revision. 


Das; - J.T agrée. 
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APPELLATE CIVIL. 


Before Mr, Justice Mya Bu and Mr. Justice Dunkley. 


AH FWAIK 
v. 


RECEIVER, DISTRICT COURT OF INSEIN.*— 


Appeal—Assistant District Court’s order—Provincial Insolvency Act (V of 1920), 
s. 75 {1)—Burma Courts Act (Burma Acts XI of 1922 and IV of 1932), s.3 ° 
(2)—Judicial Department Notification No. 37, dated 15th February 1933. 


An appeal from an order of an Assistant District Court, passed in the 
exercise of its insolvency jurisdiction, lies to the District Court and not to the . 
High Court, 


Maung Aye for the appellant. 


Bhattacharyya for the respondent. 


DUNKLEY, J.—This is an appeal from an order, 
dated the 18th May, 1933, of the Assistant District - 
Court of Insein, passed under the provisions of 
s. 53 of the Provincial Insolvency Act, in Insolvency 
Case No. 10 of 1933. On behalf of the respondent 
a preliminary objection has been taken that an appeal 
from an order of an Assistant District Court, passed 
in the exercise of its insolvency jurisdiction, lies to 
the District Court and not to the High Court, and 
we are of opinion that this contention must prevail. 

The insolvency jurisdiction of Assistant District 
Courts was conferred by Judicial Department Notifi- 
cation No. 37, dated the 15th February, 1933, of the 
Local Government, which gave every Assistant. 
District Court jurisdiction to hear and determine any 
class of cases of a value not exceeding fifteen . 


* Civil Misc, Appeal No. 77 of 1933 from the order.of the D%Strict Court of 
Insein in Insolvency Case No. 10 of 1933. - 
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thousand rupees, the Notification being issued under 
s. 3, sub-s. (1), of the Provincjal Insolvency Act. 
The proviso to s. 3, sub-s. (1), of that Act empowers 
the Local Government to invest any Court subor- 
dinate to a District Court with jurisdiction in any 
class of: cases, and consequently the Notification in 
itself presumes the subordination of the Assistant 
District Court to the District Court. | 

Moreover, Assistant District Courts were estab- 
lished by Burma Act IV of 1932, which amends 
the Burma Courts Act of 1922, and s. 2 of that Act, 
which substitutes sub-s. (1) of s. 3 of the Burma 
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Courts Act, 1922, lays down that there shall be four’ 


grades of Civil Courts in Burma, namely : 
. (a) the District Court ; 

(b). the Assistant District Court ; 

(c) the Subdivisional Court ; and 

(d) the Township Court. 
Sub-s. (2) of s. 3 of the Burma Courts Act says that 
every Court mentioned in the list in sub-s. (1) shall 
be of a lower grade than the Court mentioned 
immediately above it and shall be subordinate to 
the Courts above it in the said list. Consequently 
it is plain from these provisions that the Assistant 
District Court is subordinate to the District Court. 

The provisions of s. 75, sub-s. (1), of the 
Provincial Insolvency Act provide that the debtor, 
any creditor, the receiver or any other person 
aggrieved by a decision come to or an order 
made in the exercise of insolvency jurisdiction by 
a Court subordinate to a District Court may appeal 
to the District Court, and the order of the District 
Court upon such appeal shall be final; and then 
follow: provisions for revision by the High Court 
and for a second appeal from the decision of the 
District Court to the High Court in certain cases. 
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Consequently, the Assistant -District Court -being 
subordinate to the District Court, it follows that the 
first appeal from an order of .an Assistant District 
Court, passed in its insolvency jurisdiction, lies -to 
the District Court and not to this :Court. 

The Provincial Insolvency Act is another -‘‘.enact- 
ment for the time being in force,” and therefore 
its provisions form an exception to the ordinary rule, 
laid down in s. 9 (1), clause (d), of the Burma 
Courts Act, that appeals from decrees or orders of 
Assistant District Courts shall lie to the High Court. 

The memorandum of appeal in this case will -be 
returned to the learned counsel for the appellant, to 
be filed in the District Court, to which the appeal 
properly lies. There will be no order as to the 
costs of the proceedings in this Court, and the costs 
of the appeal will follow the final result thereof in 
the District Court. . | 


Mya Bu, J.—I agree. 
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APPELLATE CIVIL. 


Before Sir. Avibive. aA; Kb, Chief Justice, and Mr. Justice Shaw. 


IN ©, GALLIARA 
v, 


we 
A.M.M. MURUGAPPA CHETTY.* 


Appeal to His Majesty in Council—Order of the High Court dismissing petilion 
for insoluency— Final order "Value of subject-matter of appeal Loss or 
detriment to applicant-—Civil Procedure Code (Act V of 1908), s. 110. 


The petitioner applied to the District Court of Mandalay for the adjudica- 
tion of the respondent. The respondent by way of demurrer raised a plea 
that the petition did not disclose an available act of insolvency, but the 
District Court entertained the petition, On appeal the High Court dismissed 
the petition. The petitioner applied for leave to appeal to His Majesty in 
Council under s. 110 of the Civil Procedure Code, 


Held, (1) that the order of the High Court was a final order passed on . 


appeal within clause 37 of the Letters Patent and ss. 109 and 110 of the 
Code. 


Abdul Rahman v. D. K. Cassim & Sons, LLR 11 Ran, 58—applied. 
(2) that under s, 110 it is the extent to which the decree or order has 


operated.tothe prejudice ofthe applicant that determines whether the decree 


or order is. subject . to appeal or not, and whatever may be the. value of the 
property in respect of which a claim or question is involved in the appeal 
no: appeal lies under s..110-unless: the value .of the loss or detriment which 
the applicant has. suffered by the passing of the decree or.order, and from 
which he seeks to be relieved by His Majesty in Council, is Rs. 10,000 or 
upwards. 

Gudivada v. Mahalakshmamma, :34.C,W.N. 235 ; Jogesh Chandra: Roy v. 
‘Emdad Meah, 59 1A. 29; Mukhlal Singh v. Kishuni Singh, 35 C.W.N. 33; 
Subramania Ayyar v. Sellamal, L.L.R. 39 Mad. 843—/followed, 

Daigleish v. Chowdhry, 1.L.R. 33 Cal, 1286 ; Afuhammad Ashgar v. Abida 
Begum, LL.R. 54-All. 858—-dissented from. 

- (3) that the petitioner had failed to show any loss or detriment to 
himself or any other alleged creditor of the respondent by reason of the 
High Court’s order. Neither the value of the petitioning-creditors’ debts 
nor the value of the respondent’s estate as.a.whole was a criterion. 

(4) that in the circumstances it would be oppressive and unjust to refer 

to. the District Court under Order 45, rule 5, of the Civil Procedure. Code 
the question of the value of the subject-matter of the appeal. : 

(5) Semble ; thatthe. application was not made bona fide and was only 

filed for the purpose of injuring.the business of the respondent who apparently 

was solvent and able to pay all his-debts, 
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MacDonnell for the applicants. There was an 
application to adjudicate the S.A.R.M. Chettyar Firm, 
Mandalay, insolvent ; but before any decision was 
arrived at by the tia Court, the High Court on an 
appeal preferred by the present respondents dismissed. 
the petition as not being sustainable in law, and 
refused to allow any amendment thereof. Such an 
order is a “final order” for the purposes of appeal 
to His Majesty in Council, because it finally disposes 
of the case, and the petitioners have no further 
remedy in the matter. 

The Provincial Insolvency Act does not affect in 
any way a right of appeal to the Judicial Committee 
that may otherwise exist. Chairapai Singh v. Kharag 
Singh (1). If the present application can be brought 
within s. 110 of the Civil Procedure Code leave to 
appeal automatically should be granted. On their 
own showing the assets of the respondents exceed 
Rs, 10,000 (amounting, in fact, to Rs. 80 lakhs), and 
if the respondents are adjudicated insolvent this sum. 
will be available for distribution amongst the general 
body of creditors. The pecuniary test is thus 
satisfied. But even if there is any doubt as to the 
valuation the Court has power, under Order 45, rule 
5, to refer the question to the Court of first instance. 


[PacE, C.J. How can the respondents be asked. 
to give evidence as to value, where the appellants. 
are not in a position to adduce. evidence as to. the: 
value of the subject-matter ?] 


The Court has always power to summon anyone: 
to appear before it, and give evidence. 


Clark (with him Kyaw Myint) for the respondents, 
The present application is an abuse of the process. 


(1) LL.R, 40 Cal, 685. 
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of the Court, engineered by some powerful enemy of 
the respondents. In such cases the Courts possess 
an inhesent power to refuse leave to appeal. Where 
fraud is apparent or where the proceedings in 
bankruptcy are instituted with a malicious motive the 
Court has always refused to proceed with the petition. 
In re A Debtor (1) ; King v. Henderson (2) ; Ex parte 
Griffin. In re Adams (3); In re Davies. Ex parte 
King (4). 

The order of the High Court merely refused 
leave to the applicants to amend their petition. Such 
an order is an interlocutory order. Moreover, the 
appeal was dismissed because the present applicants 
conceded that the petition as it stood was not 
sustainable, and must be dismissed unless the Court 
chose to allow amendment to the petition. The only 
operative part of the judgment is the order refusing 
leave to amend, and such an order is not a “ final 
order.” » 


[PacE, C.J. Is not the rejection of a plaint or a 
petition a “final order” ? Abdul Rahman v. D. K. 
Cassim & Sons (5) explains what a “ final order ” is.] 


The present case is distinguishable in that the 
present applicants consented to have the petition 
dismissed. Hence there was no order on appeal. 
The only order was refusal of leave to amend, and 
that order cannot be said to have been made on 
appeal. ; 

Clause 37 of the Letters Patent shows that 
interlocutory orders’ are not appealable as of right. 
The petitioners, moreover, have not invoked the 


(1) (1928) 1 Ch. 19) _ (3) 12 Ch.D.. 480. 
{2 (1893) A.C. 720. (4) 3 Ch.D, 461 
(5) LL.R.-11 Ran, 58, 
28 
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aid of either clause 37 or s. 109 (c) of the Civil 
Procedure Code, but have confined themselves to 
s, 110. Chatrapat Singh v. Kharag Singh is distin- 
guishable because that was a case where s. 109 (c) 
was applied. : 

The main question, therefore, is whether the 
amount involved is more than Rs. 10,000. The test 
in all such cases is what is the amount of: the 


. financial loss suffered by the applicants by reason of 


the order complained of. M. E. Moolla. & Sons, Lid. 
v. Leon Shain Sway (1) ; Rustomji Mehta v. Hasham 
Ismayal (2); Radha Kunwar v. Reoti Singh (3).— 

The loss is what the applicants would stand to 
lose by way of dividends if the respondents had not 
been adjudicated insolvents. The value put upon 
their petition hy the applicants does not determine 
the amount of the subject-matter for purposes of 
appeal to His Majesty in Council. The actual loss 
in the present case is not ascertainable. An orde: 
under Order 45, rule 5, would be most inequitable 
because that would be tantamount to an order requiring 
the respondents to file a schedule of their. property 
Courts exercise a discretion in matters of this sort. 

An application for adjudication is not a suit, I 
resembles a suit for. restitution of conjugal rights ir 
that both affect the status of the parties. No appea 
as of right obtains in such cases. Mowla Newaz v 
Sajidunnissa Bibi (4). - In Manilal vy. Bambai (5 
leave was refused even though the property affectec 
was worth more than Rs. 10,000 because the vahu 
of the easement affecting that property, as ascertainec 
by the amount of damages awarded, was less thay 
Rs. 10,000. 

(1) LLR. 4 Ran, 92, (3) 43. LA, 187. 


(2) 1LL.R. 49 Bom, 149, (4) LL.R, 18 Cal. 378. 
(5) 23 Bom, L.R. 374. 
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' MacDonnell in reply. No opportunity was given 
0 the applicants either to adduce evidence as to the 
value of the subject-matter or to cross-examine the 
respondents thereon, because the proceedings were 
gut an end to by the High Court before that stage 
was reached. The order of the appellate Court 
affected not only the petitioners but also a large 
body of creditors. The requirements of s. 110 will 
be complied with if the decree or order complained 
of involves directly or indirectly some claim or 
question to or respecting property worth more than 
Rs. 10,000. It is not the dividend’ that may 
ultimately be payable that determines the value of 
the subject-matter ; but the assets of the respondents 
and the amount of their liability towards the 
creditors. On their own admission the assets of the 
réspondents far exceed Rs.-10,000. raat 
- See Biraj Mohini Dasi v. Chintumoni Dasi (1) ; 
Ananda Chandra Bose v. L. P. D. Broughton (2) ; 
Andrew Macfarlane v. Francois Leclaire and Jean 
Leclaire (3) ; Dalgleish v. Damodar Narain Chowdhry 
(4); Maung Bya v. Maung Kyi Nyo (5). 


PaGE, C.J.—These are two consolidated applica- 
tions for leave to appeal to His Majesty in Council. 
The decree or order from which it is sought to 
appeal reversed an order of the District Court of 
Mandalay passed in the exercise of insolvency juris- 
diction. From orders passed by the High Court in 
insolvency. a further appeal lies to His Majesty in 
Council if the conditions prescribed in that behalf 
under the Civil Procedure Code (V of 1908) are 
fulflled. [Maung Ba Thaw v. Ma Pin (6).) 

| (1) 10 C.W.N, 568, (4) LL.R, 33 Cal, 1286, 


(2)-9 Ben, L.R. 423. (5) 11 L.B.R, 152; 
(3) 15 E.R. 462, (6) 38 C.W.N. 449, 
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The determination of the present application 
involves the consideration of the meaning and effect 
of s. 110 of the Code which runs as follows : 


“Ss. 110.—In each of the cases mentioned’in clauses (a) 
and (b) of s. 109, the amount or value of the subject-matter 


‘of the suitin the Court of first instance must be ten thousand 


rupees or upwards, and the amount or value of the subject- 
matter in dispute on appeal to His Majesty in Council must 
be the same sum or upwards, 

or the decree or final order must involve, directly or 
indirectly, some claim or question to or respecting property 
of like amount or value, 

and where the decree or final order appealed from affirms 
the decision of the Court immediately below the Court passing 
such decree or final order, the appeal must involve some 


substantial question of law.” 


Now, the order of the District Court was passed 
on an application by the respondent presented by 
way of demurrer, in which it was inter alia alleged 
that a petition filed by the applicants for the adjudi- 
cation of the respondent and three other persons 
did not disclose an available act of insolvency on 
which the petition could be based. The aco 
District Judge held that 


“ Bor the reasons which I have given I am not preparec 
to hold on the allegations as made in the petition. of the 
petitioning-creditcrs that there is no available act cf insolvency 
disclosed against the 4th respondent-debtor . . . This’ case 
will new proceed against the 4th respondent-debtcr alone.” 


The order passed by the District Court plainly 
was not a final decree or order, but on appeal the 
High Court held that no available act of insolvency 
by the alleged debtors was disclosed in the petitior 
for adjudication, and dismissed the petition witt 
costs. 
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Now, the effect of the order of the High Court 
s made was that no fresh petition for the adjudi- 
‘ation of the respondent could be presented within 
hree months after the occurrence of the acts of 
nsolvency alleged in the petition that had been 
lismissed, and the appellate order, therefore, finally 
lisposed of the rights of the parties so far as the 
sresent petition was concerned, and after the 
ippellate order had been passed the proceeding in 
the course of which the petition was presented was 
no longer a “ live’’ proceeding in which the rights 
Sf the parties remained to be determined. For these 
reasons, in my opinion, the order of the High Court 
from which it is sought to appeal to His Majesty 
in Council was a final order passed on appeal 
within clause 37 of the Letters Patent, and ss. 10¥ 
and 110 of the Civil Procedure Code. [Bozson v. 
Altrincham Urban District Council (1) ; Ramchand 
eee vy. Goverdhan Das Vishandas Ratanchand 
(2); U Nyo.v. Ma Pwa Thin (3); Abdul Rahinan 
sf D. K. Cassim & Sons (4).] 

Now, the present application is presented solely, 
and [ take it advisedly, under s. 110 of: the Code, 
and not s. 109(c) of the Code [Moti Chand v. 
Ganga Prasad Singh (5)]. 1 say advisedly because 
after. a perusal of the petition it becomes manifest 
that this is not a case which the Court ought to 
certify as “a fit one for appeal to His Majesty in 
Council,” the applicants seeking to resuscitate as 
faulty and ill-drawn a_ petition as ever I saw. The 
applicants based their claim to a certificate granting 
leave to appeal to His Majesty in Council on the 
second. paragraph. of s. 110 of the Code, contending 


(t) (1903) 1 K.B. 547. (3) (1932) LLL:R. 10 Ran. 335. 
(2) (1920) 47 ILA. 124, (4) (1933) LL.R. 11 Ran. 58. 
(5) (1902) ILL.R, 24 All, at p. 178, 
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that the order from which they seek to appeal 
‘must involve directly or indirectly a claim or. 
question to or respecting property of the value of 
Rs. 10,000 or upwards. ” 

Now, the second paragraph of s. 110 is not 
happily worded, and numerous, and in some cases. 
divergent, opinions have been expressed by the 
High Courts in India as to its true’ interpretation. 
It appears to me that for the purpose in hand. and 
speaking generally the authorities on the construction 
of this section can be ranged under two categories :, 

(1) cases in which it has been held that the finaf 
decree or order is appealable if the value of the 
property to which the claim. or question relates 
and the rights in which are affected by the decision 
on such claim or question is Rs. 10,000 or upwards, 
whether or not loss or detriment of the value of 
Rs. 10,000 has accrued te the applicant as a result 
ef the decree or order that has been passed, 
[Ananda Chandra Bose v. L.P.D. Broughton (1); 
Musst.. Aliman v. Musst. Hasiba (2); Lala Bhugwat 
Sahay v. Rai Pashupati Nath (3); Dalgleish v. 
Damodar Narain Chowdhry (4); Shri Kishan 
Lal vy. Kashmiro (5); Muhammad Ashgar v. Abida 
Begum (6).] 

(2) cases in which the Courts have ruled that 
under s. 110 it is the extent to which the decree 
or order has operated to the prejudice of the appli- 
cant that determines whether the decree or order 
is subject to appeal or not, and whatever may be 
the value of the property in respect of which < 
claim or question is involved in the appeal ne 
appeal lies under s. 110 unless the value of thé 


(1) 9 Beng. L.R. 423. (4) (1906) I.L.R. 33 Cal. 1286, 
(2) 1 Cal, W.N, LXXXXIII. (5) (1943) I.L.R. 35 All, 445, 
(3) 10 C,W.N. 564. (6) (1932). LL.R. 54 All, 858. 
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loss or detriment which the applicant has suffered 
by the passing of the decree or order, and from 
which he seeks to be relieved by His Majesty in 
Council, is Rs. 10,000 or upwards. [DeSilva v. DeSilva 
(1); Subramania Ayyar v. Sellamal (2); Gosain 
Bhaunath Gir v. Bihari Lal (3); Radha Kunwar 
v. Reoti Singh (4); Monilal v. Bambai (5); Maung 
Bya v. Maung Kyi Nyo (6); Raoji Bhikaji v. 
Laxmibai (7); Nariman Rustomji Mehta v. Hasham 
Ismayal (8); M.E. Moolla & Sons v. Leon Shain 
Sway (9); Gudivada Mangamma v. Maddi Maha- 
"lakshmamma (10); see also Macfarlane v. Leclaire 
(11).] 

The Judicial Committee of the Privy Council 
has recently approved the ratio decidendi of Subra- 
“mania Ayyar y. Sellamal (2); and has decided 
that the view taken by the second line of authorities 
as to the meaning and effect of s. 110 is correct. 
[Gudivada Mangamma v. Maddi Mahalakshmamma 
(10); Mukhlal Singh v. Kishuni Singh (12); Jogesh 
Chandra Roy v. Emdad Meah (13).] oe 

It is, I think, highly satisfactory, if I may say 
so, that the Judicial Committee should have deter- 
mined the matter in this sense, because it appears 
to me that if the view held in the first line of 
cases had been affirmed the object for which s. 110 
was enacted would in many cases be stultified. In 
proceedings . for partition or the dissolution of a 
partnership, or for an order of adjudication in 
insolvency the applicant’s interest might be exiguous, 


’ (1) 6 Beng. L.R. 403. (7) (1920) LL.R. 44 Bom. 105. 
(2) (1915) LL.R. 39 Mad. 843. (8) (1925) LL.R. 49 Bom. 149. 
(3) 4 Pat. L.J. 415. (9) (1926) LL.R. 4 Ran, 92. 
(4) (1916) 43 I.A. 187.. (10) 34 C.W.N. 235. 

(5) 23.Bom. L.R. 374, (11) 15 Moore P.C.C, 181, 
(6) 11 L.B.R. 152. (12) 35 C,W.N. 33, 


(13) (1931) 59 1A. 29, 
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and yet, if the property as a whole that is affected 
by the decree or order was worth Rs. 10,000, an 
appeal would lie as of right in cases whtre the 
appellate order reversed the order of the trial Court, 
and the Board of the Judicial Committee would be 
flooded with appeals in cases in which the appellant’s 
interest in the appeal might be trifling. As Lord 
Dunedin pointed out in Udoychand Pannalal v. 


’ P.E. Guadar & Co. (1) at page 211 


“It must always be kept in view that no real mischief can 
arise from’ not allowing a very wide construction of the 
section, because such cases, if worthy of being tried by a 
higher tribunal, can always be dealt with under sub- -s. (c) of 
s. 109.” 

In the present case, however, as I have stated, 
the applicants have not prayed in aid s. 109(c), 
and, in my opinion, having regard both to the 
form and the substance of the petition the applicants 
ought not to be granted leave to appeal unless 
they can bring the order under consideration strictly 
within the terms of s. 110 of the Code. j 

Now, applying the law thus enunciated to the 
present application, I am firmly of opinion that/ a 
certificate granting leave to appeal to His Majesty in 
Council must be refused. What loss or detriment /have 
the applicants or any other alleged creditors of the 
respondent suffered by reason of the decree or 
order of the High Court dismissing this petition ? 
The value of the petitioning-creditors’ debts ig not in 
controversy at this stage of the proceedings, and is 
not the criterion to be applied, nor is the yalue of 
the respondents’ estate as a whole. The’ question 
that falls for determination, in my opinion; is have 
the applicants been able to satisfy the Court that 
they or any of them have suffered loss or detriment 


(1) (1925) 52 L.A. 207. 
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of the value of Rs. 10,000 by reason of the decree 
or order from which they seek to obtain leave to 
appeal*? In my opinion they have not. 

_ In the course of the proceedings in the District 
Court it was alleged that the respondent possesses 
property worth 60 lakhs, and the learned advocate 
for the applicants at the hearing of the appeal stated 
that his clients were prepared to concede for the 
- purpose of the present application that the respon- 
dent was worth 60 lakhs; and the learned advocate 
proceeded to asseverate that the applicants expected, 
if an adjudication order was passed against the 
respondent, that the creditors would receive 16 annas 
in the rupee. In such circumstances how can the 
applicants pretend, or reasonably contend, that their 
interests have been in any way prejudiced by the 
dismissal of the petition, or that thereby they are 
worse off to the extent of Rs. 10,000 or of a single 
rupee? What detriment or loss have they suffered 
as a result of the order under consideration? They 
have proved none, and I apprehend on their own 
admission that they have suffered none. Moreover, 
if this petition had not been dismissed im limine 
it would appear highly probable, upon the facts 
disclosed therein that it would have been dismissed 
on the merits. 2 

, Nevertheless Mr. MacDonnell on behalf of the 
applicants urged the Court to refer the question of 
the value of the subject-matter of the appeal to 
the District Court under Order 45, rule 5. I asked 
' the learned advocate whether his clients would be 
in a position to help the Court in deciding this 
question. He replied that the applicants had no 
information as to the assets and liabilities of the 
respondent, that being a matter peculiarly within 
the cognizance of the respondent. The result, 
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therefore, of making such an order would be that to 
afford the petitioners an opportunity of appealing 
to His Majesty in Council a person in -whose 
favour a petitionin insolvency had been dismissed 
would in effect be compelled to file a schedule 
of his assets and liabilities, which in the course 
of insolvency he would only be bound to do if 
and after he had been adjudicated insolvent. 
I decline to make such an order. An order in 
that sense would not only be oppressive, but in 
the circumstances would be nugatory for it would 
not effect the purpose for which it was passed, 
namely, to determine whether by reason of the 
appellate order the applicants had suffered loss or 
detriment amounting to Rs. 10,000 or upwards. It 
is to be observed that both in Bombay-Burmah 
Trading Corporation v Dorabji C. Shroff (1) and 
in Chatrapot Singh Dugar v  Kharag Singh 
Lachmiram (2) the Court certified that the case 
was a fit one for appeal to His Majesty in Council 
under s. 109 (c); but for the reasons that I have 
stated, even if the applicants had applied for leave 
to appeal upon that ground, in the circumstances 
of the present case it would have been refused. 
Further, it appears from the affidavit of the 
respondent of the 12th March 1934, that since 
the dismissal of the petition by the High Court 
the first and second applicants and other alleged 
creditors of the S.A.R.M. Firm of Mandalay have . 
instituted suits against the respondent in the Civil 
Courts at Mandalay for the recovery of - debts 
alleged to be due to them from the S.A.R.M. 
Firm; and if it is the fact, as the applicants 
admit and anticipate, that the respondent can pay 
16 annas in the rupee to his creditors and is 
(1) (1903) LL.R, 27 Bom. 415. (2) (1913) LL.B. 40 Cal. 685. 
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worth 60 lakhs, the applicants have lost nothing 
by the dismissal of their petition for the adjudi- 
catior of the respondent; for the respondent apart 
from insolvency is in a position to pay in full any 
debts that may be due and owing from the 
respondent to the applicants. For these reasons, 
I am not satisfied that the order under consideration 
“‘miust involve, directly or indirectly, some claim or 
question to or respecting property’’ of the amount 
or value of Rs. 10,000 or upwards, or that the 
applicants have been able to prove that the order 
in question falls within the ambit of s. 110 of 
the Code. | 

The application for a certificate granting leave to 
appeal to His Majesty in Council, therefore, must be 
‘dismissed. It would not be right, I think, for the 
Court to part with the case without drawing attention 
to the grave suspicion that the Court entertains 
as to the bona fides of these proceedings. It 
appears that the respondent is a banker and money- 
lender with an extensive business in India, Burma, 
Ceylon, the Malay States and Indo-China. No one 
can doubt that the launching of an insolvency 
petition against a person carrying on such a 
business will damage his credit, and may do him 
irreparable harm. From unrebutied statements in 
the respondent’s affidavit to which reference has 
been made it appears that as the result of the 
publication in the public press of notices of the 
petition in insolvency against him a run was started 
on the respondent’s bank, and the respondent 
‘stated that 


“During the pendency cf the petiticn the effect on my business 
. was disastrous. During that period I paid out more than 10 
‘lakhs of rupees, and my difficulties. were considerably. increased 
when the hnperial Bank of India informed me by a letter dated 
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6th December 1933, a copy cf which is. annexed hereto and . 
marked ‘A’ that they had reluctantly been compelled to stop 
my account. In carrying on a large money-lending and banking 
business such as mine it is absolutely essential that I should be in 
a position to obtain, as and when required, ample facilities from 
the Banks.” 


It cannot be doubted, I think, that if the present 
application was granted, and this petition in in&ol- 
vency was allowed to hang like the sword of 
Damocles over the respondent’s head pending the 


‘determination of an appeal to His Majesty in 


Council the business of the respondent might well 
be ruined. 

I am, of course, aware, and I desire to em- 
phasize, that if a person is entitled to exercise a 
legal right normally he is not to be restrained 
from doing that which the law allows merely 
because he is actuated by an indirect or malicious 
motive. As Lord Watson observed in King v- 
Henderson (1) 


“Motive cannot in itself constitute fraud, although it may 
incite the person who entertains it to adopt proceedings, which, if 
successful, would necessarily lead to a frauculent result ; and it is 
not the motive but the course of procedure which leads to. that 
result, which the law regards as constituting fraud.” 


At the same time if insolvency proceedings are 
initiated or prosecuted not bona fide but with a 
view to extortion or fraud, or oppression every 
judge, I take it, would agree with James L.]J. 
[Ex parte Griffin. In re Adams (2)] that it would 
“be a shocking thing for any Court of Justice in 
a civilized country to be made the instrument of 
such proceedings.” 


(1) (1898) A.C, 720, at p. 732, {2) 12 Ch.D. 480, at p, 482. 





VoL. XII] = RANGOON SERIES. 


To my mind +he facts disclosed in the petition 
itself give rise to suspicion as to the bona fides of 
‘the applicants, and my suspicion is deepened when 
I find the applicants determined to prosecute these 
proceedings, if possible, up to the Privy Council 
for the purpose of rehabilitating a petition admit- 
tedly so faulty and irregular as the one under 
consideration in the present case. It may or may 
not be (I do not pause to consider) that some 
powerful: enemy of the respondent has put forward 
the applicants to launch or prosecute these proceed- 
ings, for the purpose of ruining the respondent, 
or that the applicants as creditors of the S.A.R.M. 
Firm anticipated that if the respondent was impleaded 
as a respondent in the present petition he 
would liquidate the debts of the S.A.R.M. Firm 
whether he was a partner of the firm or not. 
The record speaks for itself, but at this stage of 
the proceedings I do not think that it would be 
reasonable or right that the Court should express 
‘a decided opinion upon the question whether or 
not the present proceedings constitute an abuse of 
the process of the Court. The petition has not 
yet been heard on the merits, and I am _ not 
disposed upon the materials before the Court to 
decide the question one way or the other. And 
I am the more inclined to take this course, 
because, in my opinion, for the reasons that I 
have stated ihe applicants have failed to prove 
that the order under consideration is within s. 110: 
of the Code. , 

The certificate is refused, and the application 
oye with costs, advocates fee 10 gold mohurs. 
a day. 


SHaw, J.—I agree. 
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. * 
FULL BENCH (CIVIL). 


Before Sir Arthur Page, Kt., Chief Justice, Mr. Justice Mya Bu, Mr. Justice Sen, 
Mr, Justice Ba U, and Mr, Justice Duitkley, 


V.E.R.M.N.C.T. CHETTYAR 
v. 
A.R.A.R.R.M. CHETTYAR FIRM.* 


“Suit for land”*—Letters Patent, clause 10—Mortgage by deposit of title-deeds 
in Rangoon—Property situate outside jurisdiction—Suit to enforce mort- 
gage—Jurisdiction of Chancery Court to act in personam—Foreclosure or 
sale suitin England—Mortgage in India—Immovable property—Transfer 
of Property.Acts (IV of 1882 and XX of 1929), s. 58—General Clauses Act (X 
of 1897), s, 2 (25)—-Burma Act I of 1898, s, 2 (29)—Civil Procedure Code (Act 
V of 1908), O. 34. 

Whatever may be the object'that a plaintiff hasin view when he files a suit, 
and whatever may be the nature of other questions that fall tobe determined 
in the suit, if and in so far as the suit having regard to the issues raised is one 
in which the decree will affect directly the proprietary or possessory title to land 
or other immovable property fro fanufo the suit is a “suit for land” within 
clause 10 of the Letters Patent, and cannot be tried or determined by a -Court 
outside the territorial jurisdiction of which the land or immovable property 
is situate. wee 

Gokuldas v. Chagaulal, 1.L.R. 54 Cal. 655—followed. or. 

A. Nadar v. Commissioners for the Port of Rangoon, 1.L.R.9 Ran,13; Ah 
Shark v. BeeLum Ting Co., C.R. 496 of 1926, H.C, Ran. ; Bhaiyat v. Lim Chong 
Kha, C.R. 164 of 1933, H.C. Ran.—approred, 

Bank of Chettinad v, Ma Scin, CR. 414 of 1931, H.C. Ran. ; Chetiyar Firit 
of R.M.P.v. R.M.N. Chettyar Firm, C.R, 522 of 1931; H.C Ran. Premjee 
Ramjec v. M.M,S.M.S, Firm, C.R. 13 of 1933, H.C. Ran.—overriled, 

Bibee Jaun v, Hadee, Ind. Jur, I. 40; East Indian Railway Co. v. Bengal 
Coal Co,, L.L.R. 1 Cal. 95; Harendra Lal v. Haridasi, 1.L.R. 41 Cal,972 ; India 
Spinning & Weaving Co, v, Climax Industrial Syndicate, LL.R.50 Bom, 1; 
Land Mortgage Bank v. Ahmed, 1.L.R,19 Cal. 361 ; Leslie, In the matter of, 
9 Ben. L.R. 171 ; Michael v, Amcena Bibi, L.L.R. 9 Cal. 733; Nalum v. Krishe 
nasawimy, LL.R. 27 Mad, 157 ; Paresh Nath v. Chattopadhya, 1.L.R.29 Cal. 1; 
Pranlal v. Gocuidas, 27 Bom, L.R. 570; Frovas Chandra v. Mukerji, 1.L.R, 56 
Cal. 979; Ratanchaud vy, Dutt, 1.L.R. 58 Cal 882 ; Satyabrata Sen v. Gopal Das 
Co., 49 C.L.J. 235 ; Sreemutty Lalmoney v. Shaw, Ind. Jur. 1, 319 ; Sreeiath Roy 
v. Ghose, LL.R. 5 Cal. 82—explaincd and approved. 

Hatimbhai v. Franiroz, LL.R.51 Bom, 516—dissented from. 

The nature and extent of the jurisdiction iz personam exercised by the Court 
of Chancery in England considered, 7 : 





* Civil Regular Suit No, 385 of 1933 of this Court. 
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Ex parte Pollard, Mont. & Ch. 250 ; Cranstown (Lord) v. Johnston, 3 Ves. 
Jun. 170; Lord Portarlingion v. Soulby, 3 Mylne & Keen 104 ; Penn v. Lord 
Baltimore, 1 Ves. Sen. 444; Companhia De Mocambique v. British South Africa 
Co., (1894) 2 Q.B. 358—referred to, 

In England a suit to enforce a mortgage by foreclosure or sale would be 
regarded not only as substantially a suitfor land, but also asa suit which 
touches the realty, and directly affects the title to and disposition of the land, 

In re Hoytes, (1940) 2 Ch, 333; (1911) 1 Ch. 179—referred to, 

In India a mortgage is immovable property. 

; Bank of Upper India v, Skinner, LL.R. 51 All. 495 ; Elumalai v. Mudaliar, 
TER. 44 Mad. 965 ; Hara Lall v. Nitambini Debi, 1.L.R. 29 Cal. 315; Paresh 
Nath v. Chattopadhya, 1.L.R..29 Cal. 1; Sakhiuddin v. Sarkar, 22 C,W.N. 645— 


referrce to, 

The Court when it passes a preliminary decree or a final decree ina mort- 
gage suit in favour of the mortgagee does not lay any obligation upon the 
mortgagor to do or refrain from doing anything. Itmerely gives the mortgagor 
and any ather party entitled in that. behalf an option, which he may or may not 
elect to exercise, io redeem-the property inthe manner therein prescribed. 
‘The Courfin such a case cannot be said to actin personam. ~- 

The deferiant created a mortgage in favour of the plaintiff by depositing in 
‘Rangoon the Title-deeds of immovable property situate in Myaungmya District 
as security for a loan_advanced to himin Rangoon. The plaintiff filed a suit 
in the High Court upon thé mortgage. es 

Held, that the High Court had no jurisdiction to entertain the plaintiff’s 
suit to enforce the mortgage by sale of the mortgaged property. 


As the question whether a suit in the High 
Court to enforce a mortgage of property situate out-, 
side its local limits is a “ suit for land” within 
clause 10 of the Letters Patent raises a matter of general 
importance, and the decisions of the Court on the 
question were not uniform, the learned Chief Justice 
ordered that the suit should be tried by five Judges. 


Basu for the plaintiff. The mortgaged property 
is outside Rangoon, and the defendant resides outside 
the jurisdiction, but the transaction took place in 
Rangoon. Therefore the whole cause of action arose 
in Rangoon, and this Court has jurisdiction. 

In a mortgage suit the title tc the land 
mortgaged is not in issue. The mortgagor cannot 
deny the mortgagee’s title in such a suit. A mort- 
gage suit is primarily brought for repayment of the loan 
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taken by the mortgagor, the Jand being merely, 
treated as security. The term “ suit for land” refers 
to cases where the title to or possension of land is 
primarily in issue. 


The earlier cases do not afford much assistance. 
In Bagram v, Moses (1) the Court held that -whilst 
it had no jurisdiction over property situate outside 
Calcutta, yet where a party was personally subj 
to the jurisdiction it had power to declare. whefther 
or not such party held the land subject to a 








In Ramdhone Shaw v. Nobumoney Dossee (2) the 
Court ertertained a suit for specific perforynance 
of a contract for sale entered into in Icutta 


of property situate outside Calcutta, Bl&quiere 
v. Doss (3) was a suit for foreclosure iyi respect 
of land situate in Calcutta, and the ;tex loci rei 
site was applied. See also Bikee Jaun v. Meerza 
Mahommad (4). 
In Prasannamayi v. Kadambini (5) the Court 
had to construe for the ‘first time words similar ‘to 
those contained in clause 10 of the Letters Patent ; and 
‘this case was followed i) Chintaman v. M adhavra (6) ; 
Jagadamba v. Padwat (7) ;.In the matter of the 
Petition of Leslie (8) ; Yenkoba v. Rambhaji (9). 
Suits “relating + ” land need not necessarily be suits 
“for? rand. Rajmohun- vy. East Indian Railway 
eo. (10) ; Hadjee Ismail v. Hadjee Mahomed (11); 
Juggodumba v. Puddomoney 12) ; East Indian Rail- © 
way Co.. v. The Bengal Coal 5. (13); Kellie v. 
RE eee ts Lenny ean ed De Aue Aare 


(1) 1 Hyde’s Rep. 284, (7) 6 Ben. L.R. 686, 
(2) 1 Bourke Rep, 218, (8, 9 Ben. L.R 171. 
(3) 1 Bourke Rep. 319. (9) 9 Bom. H.C.R. 12. 
(4) 1 Ind. Jur. N.S. 40, (10) 10 Ben. L.R. 241. 
(5) 3 Ben. L.R. 85. (11) 13 Ben, L.R. 91. 
(6) 6 Bom. H.C.R, 29. * (12; 15 Ben. L.R. 318. 


(13) LL.R. 1 Cal. 95. 
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Fraser (1); Juggernauth v. Brijnath (2) ; Jairam 
v. dimaram (3); Sreenath Roy v. Cally Doss (4). 

. The decision in His Highness Maharaj Holkar v. 
Dadabhai (5) supports the plaintiff. In Land Mort- 
gage Bank v. Sudurudeen ‘6) and Kanti Chunder v. 
Kissory Mohun (7) it was taken as settled law, 
in spite of the conflicting decisions, that a suit for 
foreclosure om sale was a suit for land. See also 
Seshagiri Rau vy. Rama Rau (8). 

In Sorabji v. Rattonji (9) the Court cumadered 
the meaning of the term “suit for land” as under- 
stood by the Court of Chancery in England at the 
time when the Letters Patent were framed. In 
Balaram v. Ramchandra (10) it was suggested that 
leave to sue given under the Letters Patent might 
cure the want of jurisdiction in regard to lands 
situate outside the Court's jurisdiction. 


373 
1934 


V.E.R.M. 
N.C.T. 
CHETTYAR 


Vv. 
A.RA.R.R.M. 
CHETTYAR 
FIRM. 


[Pace, C.J. Why should the English doctrine — 


that equity acts i# personam be introduced in its 
entirety into India? In the event it may happen that 
a personal decree granted against a defendant-mort- 
gagor is only a paper decree; and Courts are not 
prepared to pass infructuous decrees. ] 


This aspect of the question need not present any 
difficulty. A decree granted by one Court in 
British India is executable by any other Court in 
British India to which it is transferred. This equity 
doctrine was applied in Nistarini Dassi v. Nunde 
_ Lall.(11) and Benode Behari v. Nistarini (12) where 
fraud was alleged against an administrator who was 





(1) LL.R. 2 Cal. 445. (7) LL.R. 19 Cal. 361n. 
(2) LL.R. 4 Cal. 322. (8). IL.L.R. 19 Mad. 448, 
(3) 1L.L.R. 4 Bom. 482. (9) LL.R. 22 Bom. 701. 
(4) LL.R. 5 Cal, 82. (10} IL.L.R. 22 Bom. 922. 
(5) LL.R. 15 Bom. 353 (11) LL R, 26 Cal. 891. 


(6) i 19 Cal. 358. (12) LL.R. 33 Cal. 180, 
9 
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resident within the Court’s jurisdiction. The Courts — 
also ‘assume ~jurisdiction in such cases where the 
cause of action arises within its limits. Srinivasa v. ~ 
Venkata Varada (1) ; on appeal to the Privy 
Council (2) ; but see Hara Lall-v. Nitambini (3).- 

The term “ suit for land” was further considered 
in the following cases: Lakshmikantham v. Krishna- - 
sawmy (4) ; Vaghoji v. Camaji (5) ¢ Abdul Karim | 
v. Badrudeen (6) ;. Hunsraj Morarjee v.. Runchordas - 
(7); Ebrahim v. Provas Chander (8) ; Sundara Bai v. 
Tirumal Rao (9) ; Lodna Colliery Co. v. .Bipin Bihari 
Bose (10) ;-Zulekabai v. Ebrahim (11); The Official 
Assignee v. T.C. Ramaswamy (12); Harendra Lal v. 
Haridasi (13). This last judgment exerted a con- 
siderable influence on the later decisions. Sudamdih 
Coal Co., Ltd. v. Empire Coal Co., Ltd. (14); Ratan- 
chand v. Gobind Lall (15). ai 

In Nagendra Nath v. Eraligool (16) a vendor's 
suit for specific performance of a contract to sell 
immovable property was held not to be a suit for 
land. The primary object in such a suit is the 
recovery of the purchase money. Title to land is 
not directly in issue. A purchaser's suit for specific 
performance will stand on a different footing. 

At the other extreme is the case of. Yeshvadabai 
v. Janardhan (17) where it was held that a. suit to 
recover maintenance charged on land was a suit for 
land. But Fawcett J. who decided this case took a 


(1) ILL.R. 29 Mad, 239, 
(2) LL.R. 34 Mad. 257. 
(3) LL.R. 29 Cal. 315. 


(4) LL.R. 27 Mad. 157, 
(5) LIAR. 29 Bom. 249. 


(6) LL.R, 28 Mad. 216. 
(7) 7 Bom, L.R. 319. 
(8) LL.R. 36 Cal, 59, 


(9) LL.R, 33 Mad. 131, 


(10) LL.R. 39 Cal. 739. 
(11) LL.R. 37 Bom.. 494. 
(12) 23 Mad. L.J. 726. 
(13) LL.R. 41 Cal. 972, 
(14) LL,R. 42 Cal. 942. 
(15) LL.R. 48 Cal. 882, 
(16) LL.R. 49 Cal. 670. 


(17) 25 Bom, L.R, 1172, 
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ifferent view in Raja Kotakal v. The Malabar Tiniber 
'o., Lid. (1), though he attempted to distinguish his 
ormer ruling from the latter. 

K. -Venkatrao v. Khimji (2) is directly in point 
nd supports the plaintiff. The Full Bench decision 
n The India Spinning & Weaving Co., Lid. v. 
‘imax Industrial Syndicate (3) which took a con- 
tary view was overruled in Hatimbhai Hassanally v. 
*ramrog Eduljee (4), and this is the most important 
lecision on the point. As pointed out in this last 
ase the primary element in a mortgage suit is the 
lebt, the security for the debt being only a secondary 
‘consideration. The mortgagee is primarily interested 
n getting his money back. 


[Pace, C.J. But what is the effect of the decree 
yassed in the suit 7] 


Firstly, the decree directs the defendant to pay 
he amount due within a stated period ; and it is 
mly on default of such payment that the property is 
10 be sold. 


[Pacg, C.J. The decree may affect the disposi- 
ion of property which is situate outside British India, 
and to grant such a decree would be to run counter 
to the recognized principles of international law. 
What is meant in Hatimbhai’s case by saying that 
the Court when passing a decree in a mortgage suit 
is acting in personam? see Gokuldas v. Chaganlal 


().) 


- In the case of an ordinary money decree one of the 
modes of execution is by attachment of immovable 


(1) LL.R. 48 Bom. 625, (3) LL.R, 50 Bom. 1, 
(2) 26 Bom. L.R. 535. - (4) LL.R. 51 Bom. 516. 
(5) ILL.R. 54 Cal, 655, 
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property belonging to the judgment debtor. The 
only difference between such a decree and. a 
mortgage decree is that no attachment is fiecessary 
in the latter case. Therefore in both these cases the. 
Court may primarily be regarded as acting upon the: 
conscience of the defendant. , ; 


[PacE, C.J. This clearly was not how the doctrine 
was understood by the Court of Chancery in England. 
All that the Court of Chancery did was to compel. 
the defendant, if he happened to be within the 
jurisdiction, to do something in default of which he 
was punished for contempt. Are the Courts in India 
acting ina like manner when granting decrees in 
mortgage suits ?] 


No. But all that is necessary for the exercise of 
the Court’s jurisdiction in personam is that the defen- 
dant must be within the territorial limits of the Court 
where the suit is filed, or that he can properly and 
effectively be served with process. It should also be 


‘borne in mind that our Letters Patent are drawn ir 


very wide terms. 
The Full Bench decision of the Bombay Higt 
Court was followed in P.M.A. Velliappa Chettyar v. Sahe 
Govinda Dass (1). But the Calcutta High Court prefer 
red tofollow its own decisions. Galstaun v.. Dianc 
Sarkies (2) ; Provas Chandra v. Ashutosh (3) 
Satyabrata Sen v. Gopal Das (4). In C.L. Kiernande 
v. Benimadhab (5) and S. Ray v. Shree Shree Thakuran 
(6) it was held that a suit may be maintained wit! 
the leave of the Court if part of the property i 
situate within its jurisdiction. : 


(1) LL.R. 52 Mad. 809. (4) 49 Cal. LJ. 235. 
(2) LL.R. 56 Cal. 224 (5) LL.R. 58 Cal. 598. 
(3) LL.R, 56 Cal, 979, (6) LLL.R. 60 Cal. 54. 
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The Rangoon High Court has expressed conflicting —_1934 
vs. In A. Swami Iyah v. The Commissioners for veRm. 
Ports of Rangoon (1) Cunliffe J. applied the test oNCr. 
| down in Gokuldas v. Chaganlal. Das and Shaw die 8 eae 
followed the Bombay decision in Hatimbhai’s case; Cuerrysr— 
: Otter and Leach JJ. took a different view. sigs 
It would be useful to refer to the English case- 
7 on this point when the Letters Patent were 
med, and to trace its development. 
In Toller v. Carteret (2) the Court of Chancery 
ercised jurisdiction. over land situate elsewhere 
cause cequitas. agit in personam, and the defendant 
is within its jurisdiction. Pen v. Lord Baltimore 
) ; Cranstown (Lord) v. Johnston (4). The Court 
Chancery also: took care to see that the decrees that 
passed were not mere briuta fitlmina. Norris v. 
hambres (5). In Paget v. Ede (6) the Court 
ranted a foreclosure decree in respect of lands 
tuate outside its jurisdiction. The principle was 
yat the Court acted upon the conscience of the 
efendant who was within its jurisdiction compelling 
iim to perform the contract he had entered into. 
Villiam Ewing v. Orr Ewing (7); In re Hawthorne. 
sraham v. Massey (8) ; Mercantile Investment etc. Co. 
1. River Plate Trust etc. Co. (9); The British South 
Africa Co. v. The Companhia De Mocambique (10). 
The ‘question generally raised was whether the 
defendant could be properly served. Bawtree v. The 
Great North-West Central Railway Co. (11) ; Duder v. 
Amsterdamsch Trustees Kantoor (12). In Deschamps v. 


(7) 9 App. Cas. 34, 
(8) 23 Ch. D. 743, 
(9) (1892: 2 Ch. 303. 
(10) (1893) A.C. 602, 
(11) 14 T.L.R. 448, 
(12) (1902) 2 Ch. 132. 


(1) LL.R. 9 Ran. 13. 
(2). 23 E.R..9i6. 

(3) 27 E.R. 1132. 

{4) 3 Ves. Jun. 170. 
45) 45 E.R. 1004. : 
(6) 18 Eq. Cas. 118, 
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1934 Miller (1) Parker J. explained the equity jurisdiction 


—_—_— 


VERM. Clearly. See also British South Africa Co. v. De 

oo Beers Consolidated Mines (2) ;In re Smith. Eawrence 

arakre, V- Kitson (3) ; Dicey’s Conflict of Laws; Westlake’s: 
cs leg Private International Law. ve 

A mortgage by deposit of title-deeds was a 

novelty introduced for the benefit of the commercial 

community ; and it would be anomalous to say that 

while a mortgage can be validly created, in certain 

specified towns, of property situate outside their 

limits, yet the mortgagee cannot sue to enforce the 

mortgage in the towns where it was created. r 

The jurisdiction of the High Court under clause 

10 ofthe Letters Patent is much wider than that of the 

Court of Chancery in England, because this Court is 

- empowered to try suits if the causes of action wholly 

or partly arise within its jurisdiction, whereas the 

Chancery Court could act only in persona. In the 

present case the whole cause of action arose in 

Rangoon. 


Sastry for the.defendant. S. 58 of the Transfer 
of Property Act defines a mortgage to be the transfe1 
of an interest in specific immovable property ; anc 
a mortgage by deposit of title-deeds is nothing more 
than one of the species of mortgages enumerated ir 
s. 96. The deposit of title-deeds has the effect o 
transferring an interest in specific immovable property 
and a mortgagee’s interest has always been held t 
be an interest in land. The Imperial Bank of Indic 
v. U Rai Gyaw Thu & Co. (4) ; Paresh Nath vw 
Nabagopal (5) ; Sakhiauddin v. Sonaullah (6) 
Elumalai v. Balakrishna (7) ; Bank of Upper India 





(t) (1908) 1 Ch, 856. (4) LL.R. 1 Ran. 637, 648. 
(2) (1910) 2 Ch. 510. (5) LLR. 29 Cal. 1. 
(3) (1916) 2 Ch. 206. (6) 22 C.W.N. 641. 


(7) L.L.R. 44 Mad. 965. 
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Lid. v. Fanny Skinner (1). The English law does - 


not differ from the Indian law in this respect. In re 
Hoyles*(2) ; Taylor v. London County Banking Co. 
(3); Walsh v. The Queen (4). 

In a mortgage suit the land which has been 
mortgaged is directly and substantially involved. 
- Although the English Courts slowly extended their 
jurisdiction in personam beyond what was laid down 
in Norris v, Chambres yet the dictum laid down by 
the Lord Chancellor has never been departed from. 
‘That is to say, the Court ought not to pass a decree 
affecting property which in the place where the 
property is situate would be treated as a mere 
brutum fulmen. 

The effect of a mortgage decree is to put the 
title of the mortgagor and the mortgagee in the open 


market, and the purchaser obtains whatever title: 


thereby passes. 


Basu in reply. The effect of a mortgage decree 
is not to vest. in the plaintiff any right in the land. 
The mortgage suit is primarily based on the contract 
for the loan. In a suit for the specific performance 
of a contract or for the enforcement of a trust, though 
the decree may affect immovable property, the 
primary claim in the case is not for the land. 

/“ Suit for Jand” in the Letters Patent must have 
a special. meaning because the term is used in con- 
tradistinction to “other immovable property ’’ imme- 
diately following. 


PaGE, C.J.—The question that arises for determi- 
nation in this case is whether a mortgagee’s suit for 
sale is a suit for land within clause 10 of the Letters 
~ Patent. 


(1) LL.R. 51 All. 494, (3) (1901) 2 Ch. 231, 254, 
(2) (4911) 1 Ch. 179, ; (4) (1894) A.C, 144, 148. 
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Clause 10 runs as follows : 


“ And we do further ordain that the High Court of Judica- 
tt eae ate ture at Rangoon in the exercisé of its 
ese mea *S ordinary civil jurisdiction shall be empowered 
to receive, try and determine suits of every 
description if, in the case of suits for land or other immov- 
able property such land or property shall be situated, or in all 
other cases if the. cause of action shall have arisen, either 
wholly, or, in case the leave of the Court shall have been first 
obtained, in part, within the local limits of the ordinary original 
civil jurisdiction of the said High Court, or if the defendant at 
the time of the commencement of the suit shall dwell, or carry . 
on business, or personally work for gain within such limits; 
except that the said High Court shall not have such original 
jurisdiction in cases falling within the jurisdiction of the 
Rangoon Small Cause Court.” | 


The material facts are simple and not in dispute. 
On the 19th December 1931 the «defendant 
A.R.A.R.R.M. Chettyar Firm, the name under which 
Arunachalam Chettyar who resides in the Ramnad 
District of the Madras Presidency carries on business, 
executed a promissory note for Rs. 2,700 and interest 
in favour of the plaintiff for money lent, and as 
further security for the loan created a mortgage by 
deposit of title-deeds in respect of certain land 
situate in the Myaungmya District outside the limits 
of the ordinary original civil jurisdiction of the High 
Court at Rangoon. The sole issue between the 


parties is whether this Court has. jurisdiction under 


clause 10 of the Letters Patent to entertain a suit in 
which the plaintiff seeks to enforce the said mortgage 


-by sale of the mortgaged land. 


Now, in connection with the construction of 
clause 10 of the Letters Patent, which is substantially 
in the same terms as the corresponding clauses ir 
the Letters Patent of the High Courts at Calcutta 
Bombay, and Madras, other questions arise: apar 
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from the. question which it is necessary to decide in 
the present suit, but I resist the temptation to enter 
upon.a discussion of these further questions, because 
-it is a wholesome rule of judicial practice that a 
Court ought to decide only such questions as are 
necessary for the due determination of the suit 
before it ; and for the purpose in hand it is common 
ground that the whole of the land subject to the 
mortgage in suit is situate outside the local limits of 
the ordinary original civil jurisdiction of the Court, 
and that the defendant at the commencement of the 
suit was residing in the Madras Presidency, and was 
not dwelling or carrying on business or personally 
working for gain within such limits. 

The two issues, therefore, that fall for determi- 
nation are (i) what is the meaning of the expression 
“suits for land’ in clause 10 of the Letters Patent, 
and (ii) does a mortgagee’s suit for sale fall within 
the ambit of the term “ suits for land” in the sense 
in which it is used in clause 10 of the’ Letters 
Patent? _ 

Sir Charles’ Wood, in his despatch of the 14th 
May 1862, observed , 


“As it is very desirable that every suit should be instituted 
in the Court of the district in which the property forming the 
subject of .dispute is situated, or in which the cause of action 
has its origin, or in which the defendant resides or carries on 
business ; the jurisdiction hitherto exercised by the Supreme 
Coutt (on the ground of constructive inhabitancy or otherwise) 
‘over ‘persons and property beyond .the local limits of the 
Presidency: Town, but within the limits cf the Presidency or 
Division subject to the authority of the High Court has not 
been vested in the High Court. The concluding provision of 
clause 11 provides that the exercise of the ordinary original 
civil jurisdiction of ‘the Court shall be confined to the local 
limits of the Presidency Town, with power, however, to the 


Court, under clause 13, to call for and try any suit instituted. 
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in any Court subject to its superintendence, when, for reasons. 
to be recorded, it shall think proper to do so ;” 


and 


‘the effect of clause 12 will be to confine the ordinary original 
civil jurisdiction of the High Court within narrower limits than 
the civil jurisdiction exercised by the Supreme Ccurt. By 
clause 13, however, the High Court is empowered to call for 
and to try, as a Court of first instance, any snit which the 
law requires to be instituted before some other tribunal. By the 
exercise cf the power thus conferred on it, the High Court 
will be enabled to obviate all reasonable ground of complaint, 
when it shall deem that any hardship or injustice is likely to 
result from the comptflsory institution in a Zillah Court cf a 
suit which, but for the change in the system, might have been 
instituted in the Supreme Court.” 


If a Judge may be permitted to express an opinion 
on such a subject I would venture to suggest that 
experience has shown that in Burma, and I believe 
also in Bombay, Calcutta, and Madras, it would now 
be convenient and desirable to invest the High — 
Courts with concyrrent original jurisdiction with the 
District Courts of the Province respectively to hear 
and determine “ suits for land” in respect of land 
or immovable property situate outside the limits of 
its ordinary but within the limits of its extraordinary 
original civil jurisdiction ; although, in my opinion, it 
would be inexpedient, and might “ subject immove- 
able property to the most distressing conflicts arising. 
from opposite titles’ ‘see Story’s Conflict of Laws, 
s. 555) if the jurisdiction of the- High Court was 
further extended to land or other immovable property 
situate outside the limits of the Province in which 
it is established. My 

Now, this is not the first case in which I have 
found it necessary to consider the meaning of the 
words “suits for land” in the Letters Patent. In 
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Gokuldas v. Chuganlal and others (1) [see also Provas 
Chandra Sinha v. Ashutosh Mukerji (2)] the matter 
was “discussed at the Bar in great detail, and the 
exhaustive and skilful analysis by learned counsel of 
all the available authorities on the subject in the 
"present case has confirmed me in the view which I 
then expressed, and to which I still adhere, as to 
’ the construction that the expression “ suits for land ” 
~ as used in the Letters Patent ought to receive. In 
Gokuldas’ case 1 endeavoured to enunciate the doctrine 
in consonance with which a Court of law ought to 
refrain ex comitate from entertaining a suit that “ relates 
to an estate in land or fo a right annexed to such an 
estate’ situate outside the territorial limits of its 
jurisdiction (Vattel B 2, Ch. 8, s. 103); and to explain 
‘the grounds upon which the doctrine is based, and 
the sources from which it derives its sanction. It is 
unnecessary in the present case to repeat the views 
which I ventured to express in Gokuldas’ case as to the 
genesis of this doctrine and its applicability in 
connection with the construction that I am disposed 
to place upon clause 10 of the Letters Patent ; but 
it is not inapposite, I think, to emphasize once 
more the importance of maintaining and applying 
the doctrine when the Court is construing the words 
“suits for lag or other immovable property” 
in clause 10 of the Letters Patent, because, among 
‘other reasons, “ the inconveniences of an opposite 
course would be innumerable, and would subject 
immoveable property to the most distressing conflicts 
arising from opposing titles, and compel every. nation 
to administer almost all other laws except its own, 
in the ordinary administration of justice.” (Story’s 
Conflict of Laws, s. 555.) 


(1) (1927) LL.R. 54 Cal. 655. (2) (1929) ILL.R. 56 Cal. 979, 
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In my opinion the term “suits for land or other 
immovable property” in clause 10 of the Letters 
Patent means “ suits.in which, having regard to the 
issues raised in the pleadings the decree or order 
will affect directly the proprietary or possessory title 
to land or other immovable property ” [Gokuldas 
v. Chaganlal and others (1)]. 

In A. Swami Iyah Nadar v. The Commissioners for 
the Port of Rangoon (2) Cunliffe J. and in M@. E. 
Bhaiyat v. Lim Chong Kha and eight others (3) Leach J. 
accepted as correct the above definition of the term 
“suits for land,’ and in the second case Leach J., 
after an examination of the authorities and construing 
the term “suits for land or other immovable property ”’ 
in the above sense,. held that a suit filed in the 
High Court at Rangoon by a mortgagee of lands 
situate at Mandalay outside the local limits of the 
ordinary original civil jurisdiction of the Court was _ 
a “suit for land’ within clause 10 of the Letters 
Patent, and the learned Judge dismissed the suit 
upon the ground that the High Court -had no’ 
jurisdiction to entertain it [see also the decision of 
Otter J. to the same effect in Ah Shark v. Messrs. 
Bee Lum Ting & Co. (4)]. In The Bank of Chettinad, 
Lid. v. Ma Sein and others (5), however, Das J. 
held that such a suit was not a suit for land, and 
following a decision of a Special Bench of the 
Bombay High Court in Hatimbhai Hassanally v. 
Framroz Eduljee Dinshaw (6) observed that in his 
opinion ‘the primary element in a mortgage is the 
debt and not the security ;” and that he did net 
think that a suit to enforce a mortgage is a_ suit 
for land.” In The Cheltyar Firm of R.M.P. v. 


(1) (1927) ILL.R. 54 Cal, 635, (4) C.R, 496 of 1926. 
(2) (1931) LL.R. 9 Ran, 13, (5) C.R. 414 of 1931. 
(3) CR, 164 of 1933. (6) (1927) LL.R, 51.Bom, 516. 
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R.M.N. Chettyar Firm and others (1), Shaw J. in 
a similar case arrived at the same conclusion that 
Das *J. had reached in The Bank of Chettinad, Lid. 
'.v. Ma Sein and others (2),and in Messrs. Premjee 
Ramjee v. M.M.S.M.S. Chettyar. (3) the same 
- learned Judge again held that a suit to enforce a 
mortgage of lands situate outside the jurisdiction 
-was not a “suit for land.” 

It becomes necessary, therefore, to consider 
whether in our opinion Hatimbhai’s case was rightly 
decided ; and I am the more disposed to do so, as 
the judgments in Hatimbhai’s case and in Gokuldas’ 


case were passed within a short time of each other, . 


and in Gokuldas’ case I had not the advantage of 
perusing the judgments passed by the Special Bench 
‘of the Bombay High Court. 

Now, the leading judgment of the majority of 
the Judges who decided Hatimbhai’s case was 
delivered by ‘Marten C.J. In that case a mortgage 
of land in Poona was created by the deposit of 
the title-deeds with the plaintiff in Bombay, 
and it was held (Fawcett and Mirza JJ. dissenting) 
‘that a suit filed in the High Court at Bombay 
toenforce the mortgage by sale of the land was 
not-a ‘suit for land” within clause 12 of the 
Letters Patent of the Bombay High Court, which 
corresponds with clause 10 of the Letters Patent 
of the Rangoon High Court. The judgment of 
Marten C.J., as I read it, was based upon two 
main grounds ; 

(1) that a“ suit for land ” means a suit ‘‘ which substantially 
involved the recovery of iand or its equivalent,’ and that as 
“the primary or substantial object of a mortgage suit is the 
payment cf the debt a mortgage suit was nct a ‘suit for 
Jand’ within clause 12 of the Leiters Patent ;” 


(1) C.R. 522 of 1931. (2) C.R, 13 of 1933, 
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(2) that in granting relief in mortgage suits the Court 
acts in personam, and as the Courts both in India and in 
England have always passed decrees in fersonain in proper 
cases, at any rate where the defendant resides within the 
jurisdiction, a mortgage suit even if the land subject to the 
mortgage is situate outside the jurisdiction, cannot be a © suit 
for land” within the Letters Patent, and as such a_ suit 
which the Court is not competent to try and determine under 
clause 12 of the Letters Patent. 


Marten C.J., no doubt, was inclined to go further 
and to take the extreme view that ‘suits for land 
are ‘‘suits.to recover or obtain land,’ but in my 


_ Opinion such a construction of the Letters Patent 


is plainly too narrow, and would. not be in consonance 


with the principles of international law which, I 


apprehend, are to be applied in construing the 
term ‘“ suits for land.” Skinner v. East India 
Co. (1). British South Africa Co. v. Companhia 
De Mocambique (2) ;. Vaghoji Kuverji v. Camaji 
Bomanji (3); Sudamdih Coal Co,, Ltd. vy. Empire 
Coal Co., Lid. (4). : ai 
Now,. in connection with the first ground upon 
which Marten C.J. based his judgment I. am _ of 
course aware that in a number of cases it has been 
laid down that a suit is a suit for land if the 
“ primary’ or “substantial” or “ main” question to 
be determined in the suit is “the right to the 
land.” But with all respect it seems to me_ that 
that is not the criterion to be applied; and that 
whatever may be the object that the plaintiff had 
in view when he filed the suit, and whatever may 
be the nature of other questions that fall to be 
determined in the suit, if and in so far as the 
suit having regard to the issues: raised is one in 


(1) 6 State Trial 710. (3) (1904 LL.R, 29 Bom. 249, 
(2) (1892) Q.B. 358 ; (1893) A.C. 602, (4) (1915) 1L.R. 42 Cal. 942. 
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which the decree will affect directly the proprietary 
or possessory title to land or other immovable 
property pro tanto the suit is “a suit for land ” 
within clause 10 of the Letters Patent, and cannot 
be tried or determined by a Court outside the 
territorial jurisdiction of which-the land or immovable 
property is situate. What difference does it, or 
with all due deference can it, make to the 
jurisdiction of the Court that the “substantial” or 
“primary ” object of the plaintiff, or the ‘‘ substantial. ”’ 
or “main ” issue in the suit does not relate to land, if 
in the circumstances of the case the decree sought, if 
made, will directly affect the title to land? In my 
opinion none at all ; and to my mind it is manifest that 
the Court to that extent has no jurisdiction to hear the 
suit, however competent it may be to try the other 
issues that are raised by the pleadings. In other 
words, as I apprehend the. matter, the question 


‘whether a suit is a “ suit for land”. or not depends 


not upon the motive ‘or the purpose of the plaintiff. 


‘but upon the nature and effect of the decree. 

Again, the second line of reasoning, following 
Hatimbhai’s case, to. which the learned advocate for 
the plaintiff had recours® for the purpose of estab- 
lishing that a mortgage suit for sale is not a “ suit 
for land” appears to me with .all respect to be 
inherently and clearly fallacious. 

The argument ran. on the following lines ; it 
could not have been intended that the High Courts 
in India should possess less ample jurisdiction in 
equity than the Supreme Courts in India possessed; 
and the: Supreme Courts admittedly possessed the 
same jurisdiction in personam as that exercised by 
the Court of Chancery in England, But the juris 
diction of the High Courts in India in ‘this respect 
must be explicitly or implicitly contained in the 
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Letters Patent by which the Courts were created. 
It followed, therefore, that,.any suit in which the 
Court of Chancery would pass a decree in personam 
could not be regarded as a “suit for land” within 
clause 10 of the Letters Patent. But, in my 
opinion, the fallacy that lurks within this reasoning 
is that the Court of Chancery in cases where it was — 
feasible to enforce its decree against a defendant or his 
property within the jurisdiction, to the consternation 
and wrath of the Courts of Common Law, did not 
hesitate to pass a decree which it deemed expedient for 
the purpose of doing equity between the parties to the 
suit, irrespective of whether the decree that was passed 
affected directly or indirectly the title to land situate 
outside the jurisdiction. . 


‘ The Courts of this country, in the exercise of their jurisdic- 
tion over contracts made here, or in administering. equities - 
between parties residing here, act upon their own rules, and are — 
not influenced by any consideration of what the effect of such’ 
contracts might be in the country where the lands are situate, or 
of the manner in which the Courts of such countries might deal 
with such equities.” 


[per Cottenham L.C, in Ewx parte Pollard (1)]. 


** Tt was not much litigated that the Courts. of Equity here 
have an equal right to interfere with regard to judgments or 
mortgages upon lands in a foreign country as upon lands here. 
Bills are often filed upon mortgages in the West Indies. The 
only distinction is, that this Court cannot act upon the land 
directly, but acts upon the conscience of the person living here. 
Archer v. Preston, Lord Arglasse v. Muschaip, Lord Kildare v. 
Eustace (2). Those cases clearly shew, that with regard to any 
contract made or equity between persons in this country respect- 
ing lands in a foreign country, particularly in the British Domi- 
nions, this Court will hold the same jurisdiction as if they were 
situated in England. [Jackson v. Petrie. (3), White v..Hall (4).] 





(1) Mont, & Ch., p. 250. _ (3) 10 Ves, 164. 
(2) 1 Eq. Abr, 133 ; 1 Vern. 75, 135, 419, (4) 12 Ves. 321, 
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ord Hardwicke lays down the same doctrine, 3 Atk. 589. 
*herefore without affecting the jurisdiction of the Courts there, or 
uestioning the regularity of the proceedings as in a Court of law, 
r saying that this sale would have been set aside either in law or 
quity there. . . . 1 will lay down therule as bread as this : 
his Court will not permit him to avail himself of the law of any 
ther country to do what would be gross injustice.” 


per Arden M.R. in Cranstown (Lord) v. Johnston 
ij]. | 

“ In truth nothing can be more unfounded than.the doubts of 
he jurisdiction. That is grounded like all other jurisdiction of 
he Court of Chancery not upon any pretension to the exercise of 
udicial and administrative rights abroad, but on the circumstance 
of the person of the‘party on whom this order is made being within 
che power of the Court. Ifthe Court can command him to bring 
aome goods from abroad, or to assign chattel interests, or to convey: 
zeal property locally situate abroad ; if for instance, as in Penn v. 
Lord Baltimore (2), it can decree the performance of an agree- 
ment tcuching the boundary of a province in North America, or, 
as in the case of Toller v. Carteret (3) can foreclose a mortgage 
in the Isle of Sark, one of the Channel islands ; in precisely the 
like manner it can restrain the party being within the limits of its 
jurisdiction from doing anything abroad, whether the thing 


forbidden be a conveyance or other act in fais, or the sat lear 3 


or prosecution of an action in a foreign Court.” 


[per Brougham L.C. in Lord Portarlington v. Soulby. 


(4)).. | 

But even in the spacious days of the second half of the 
18th century the Court of Chancery felt constrained to 
put some limit upon the extent. of its jurisdiction in 
personam. In Penn v. Lord Baltimore (2) Lord 
Hardwicke observed that 


“As to the Court’s not inforcing. the execution of their judg- 
ment ; if they could not at all, I agree, it would be in vain to make 


a decree ; and the Court cannot inforce their own decree in rem 





. U1). 3..Ves. Jun. 170. . : - ++ (3)-(1705) 2 Vern, 494, 
(2) ae, 1 Ves. Sen. 444, £.(4) 3 Mylne & Keen 104, 
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in the: present case ; but that is not an objection against making 
a decree in the cause ; for the strict primary decree in this Court 
as a Court cf Equity is in personam (4th Inst. 213; 1, Ves. Sen, 
204, 447), long before it was settled whether this Court could 
issue (process) to put (a party) into possession in a suit of lands in 
England.” 


But his Lordship, 


“ having directed that the _ plaintiffs and «lefendant shoul¢ 
quietly hold acccrding to the articles, altered that ; for it woul¢ 
be improper to have a decree in this Court for quiet enjoyment oi 
lands in America.” 


(see also Gokuldas v. Chaganlal supra, and cases 


there cited). ae 
Asa staunch adherent of the Common Law I finc 
comfort and cogency in the following observations of! 


‘Lord Esher M.R. in the Mocambique case (1),_ 


“whether a dispute arising cn a contract with regarc 
to property or other right in land ought ever to have beer 
entertained, if the land was abroad, has been doubted anc 
questioned. But Lord Hardwicke did entertain such a dispuie in 
Penn v. Lord Baltimore (1 Ves. Sen. 444) disclaiming, however, the 
full jurisdiction to cireet that the plaintiff should quietly hold. He 
founded the jurisdiction which he did exercise upon the ground o 
a contract or an’ equity between the parties. I confess that thi: 
decision, which has been acted upon by other great judges ir 
equity, seems to me. to. be open to the strong objection, that thi 
Court is doing indirectly what it dare not do directly. It seem: 
to me that the decision breaks the comity of national consent 
because such a contract deals with rights resulting from thi 
ownership of land. The one contracting party contracts to yielc 
rights, and the other party contracts to accept rights, resulting, 
from the ownership of land. And, by the consent of all nations 
as I understand the matter, a dispute as to such rights is amon; 
nations to be treated as a local action to be tried only in thi 
forum rei sita:.” 

In these circumstances, and having regard to the 
nature and extent of the jurisdiction in. personam tha 





(1) (1892) 2 Q.B. 358 at p. 404. 
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he Court of Chancery exercised, while I am not 
wrepared to hold that the High Courts in India do not 
vossess jtirisdiction in equity to pass decrees in perso- 
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ersonam in a manner that is inconsistent with the 
erms of the Letters Patent, and that the extent of the 
Sourt’s jurisdiction in that behalf is not and cannot be 
the criterion by reference to which the term “ suits for 
and” in the Letters Patent is to be explained or 


lefined ; ; 
I respectfully agree with Macleod C.J. in declining 


‘to follow the specious argument that because in certain classes of 
suits, though they are suits for land, a Court of Equity in England 
will grant relief in personam, therefore such suits cease to be suits 
ior land so as to exclude them from the meaning of that expression 
in clause 12 of the Charter.” 


[see The India Spinning & Weaving Co., Lid. v. 
Climax Industrial Syndicate (1).] For these reasons, 
with all due deference, I cannot persuade myself 
that the construction put upon the term “ suits for 
land ” by the majority of the Judges in Hatimbhai's 
case was correct, and I am not prepared to accept 
it. 

Now, if the construction. that I place upon clause 
10 of the Letters Patent is correct, namely, that a 
suit pro tanto is a “suit for land” if having regard 
to the issues raised in the pleadings the decree 
in the suit will affect directly the proprietary or 
possessory title to land or other immovable property, 
and it. matters not a whit, as it seems to me, 
whether other issues are raised in the suit or 
whether some other issue raises the “ main” or 
“substantial ’’ question in the suit, the Court need 


‘1) (1925) L.L.R. 50 Bom. 1 at p, 26. 
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not embark upon a consideration of the questiori 
whether “the primary or substantial object of a 
mortgage suit is the payment of the debt.” But 
so much weight was attached to this question in 
Hatimbhai’s case that it may be well to consider 
the object and effect of such a suit. 

To this end the first question to be determined 

is whether a mortgage is immovable property ? So 
far as English law is concerned in this connection 
I shall content myself with referring to the case 
of In re Hoyles (1). In the course of his judg. 
ment Swinfen Eady J. cited the following passage 
from Story on the Conflict of Laws (Ch. 10, s. 447 
6th ed., p. 606) 
“What are to be deemed immcvables? Here, as we. hav 
already seen, not only lands and hcuses, but servitudés' anc 
easements, and other charges on lands, as mortgages and rents 
and trust estates, are deemed to be, inthe sense of law, immov 
ables, and governed by the Jew rei sitaz. These may be deemer 
universally to partake of the nature of immovables, or (as th 
commen law phrase is) to savor of the realty.” 

The learned Judge then referred with approva 

to s. 160 of Westlake’s Private International Law 
5th ed., p. 222, namely, 
‘“ When security is given on immovables for a debt whic 
is also personally due, the Jew situs of the immovables decide 
whether the debt is to be considered an immovable, that is, as a 
alienation of so much of the value of the immovables on whic 
it is'secured, or as a mere debt with collateral security.” 

Upon this footing his Lordship held in th: 
case that the bequest of a mortgage on‘ land i 
Canada for the benefit of a charity fell within tk 
ambit of the Mortmain Act, 1736; 

“Land is immovable; the rule mobilia sequuntur persona 
has no application to interests in land; and dispositions of lan 


(1) (1910) 2 Ch. 333; (1911) E Ch. 179. 
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although held by -way of mortgage, are for the purpose of 
excluding this rule as much interests in land as where the landfis 
held for, life or years.” . 


On’ appeal Swinfen Eady J.’s decision was upheld, 
and Cozens-Hardy M.R. observed, 


“1 think a mortgage debt secured by land is to be regarded, 
not as a movable, but as an immovable. The authority of text 
writers is strongly in favour of this view. Story, s. 447, expressly 
includes ‘charges on lands, as mortgages,’ as in the sense of the 
law immovables and governed’ by the lew rei site ; and Dicey 
states that ‘immovable property includes all rights over things 
which cannot be moved, whatever be the nature of such rights 
or interests’ (Dicey, 2nd ed, p. 76; see also p. 496). Thus a 
Scotch heritable bond has always: been treated by cur law as 
immovable, although there is a personal obligation to pay: 
Jerningham v. Herbert (1); In re Fitegerald (2). But apart 
from autherity I should have arrived at the same conclusion 
from considering the nature and extent of the rights of a mortgagee 
cf freehold land. If he sues on the covenant to pay he must 
reconvey the land on payment. If he has parted with the land, 
otherwise than in exercise. of a -power of sale, he would be 
restrained from suing on the covenant: Lockhart v- Hardy (3) ; 
Palmer v. Hendrie (4), Kinnaird v. Trollope (5). The result is 
that a mortgagee cannot assign the mortgage debt effectually 
without also transferring the security upon the land.” 


-And Farwell L.J. added: 


“Tf, therefore, we are called upon to decide whether a 
mortgage on land in England is movable or immovable I have no 
hesitation in following Story J. and in deciding that it is immovable. 
It is true that a mortgage is as between mortgagor and mortgagee 
regarded as personal estate for many purpcses ; see Casborne v. 
Scarfe (6) and Fairclough v. Marshall (7); but the fact that it 
is so for certain purposes in questions between our fellow subjects 





(1) 4 Russ. 388. (4) (1859) 27 Berv. 349 ; (18c0) 28 
Beav. 341, 

{2) (1904) 1 Ch. 573, 588. (5) (1888) 39 Ch.D. 636, 

(3) (1846) 9 Beav. 349. (6) (1737) 1 Atk. 603. 


(7) (1878) 4 Ex.D. 37. 
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here has no bearing on. the question whether such @ mortgage’ 
should be regarded as movable or not in questions of international 
law. The mortgage undoubtedly affects the land directly 5.” 

[see also Walsh v. Reg (1)}. 

It cannot, I think, be doubted that in England 
for the purpose in hand a suit to enforce a mortgage 
by foreclosure or sale would be regarded not only 
as “ substantially’ a suit for land, but also as. a 
suit which “ touches the. realty,” and directly affects: 
the title to and disposition of the land. Indeed, 
in England for purposes of limitation a suit for 
foreclosure is now regarded as a _ proceeding to 
recover land [Heath v. Pugh (2); Harlock vu 


- Ashberry (3)|}; and in this connection I am unable 


to draw ariy distinction between a mortgage suit 
for foreclosure and a mortgage suit for sale. In 
either case the motive which prompts the mortgagee 
to file the suit, no doubt, is the desire to be 
repaid bis debt, but the object and effeet of the 
decree that is sought in each case is that an order 
shall be- passed providing fer the transfer of the 
title to the property from the mortgagor to another 
person, unless within the period fixed in that behalf 
the parties concerned exercise their option to 
redeem. . 

In India also, it is manifest that a mortgage is 
immovable property, because in s. 58 of the Trarisfer 
of Property Act (IV of 1882 as amended) a mortgage 
is defined as: 


“A mortgage is: the transfer’ of an. imterest ix specific 


immoveable property for the purpose of securing thé paymienit of 


money advanced or to be advanced by way of loan, an existing 
or future debt, or the performance of an engagement which may 
give rise to a pecuniary liability.” 


(1) (1894) A.C, 144. (2) 6 Q.B.D. 364, 7 A.C, 235, 
. (3): 4 C.D, 339, 


Vou. #1] - RANGOON SERIES. 


and in the General Giauises Act [X of 1897, 5. 2 
(25); Burma Act I of 1898, s, 2 I ‘‘ immoveable 
property ”’ is thus defined ; 


out of land, and things attached to the earth, or permanently 
fastened to anything attached to the earth.” 


Having regard to these statutory provisions I 
confess, with all due deference, that I should have 
thought that the contention that a suit to enforce 
a mortgage by sale of the land was not a “ suit 
for land” was obviously unsustainable. [Paresk 
Nath Singha v. Nabogopal Chattopadhya (1); Hara 
Eall Banerjee v. Nitambini Debi (2); Sakhiuddin 
Saha and others v. Sonaullah Sarkar und others 
(3); Elumalai Chetty and another v..P. Balakrishna 
Mudaliar (4); Bank of Upper Imdia, Limited v. 
Fanny Skinner and others (5).]| For the reasons 
that I have stated I am not prepared to accept 
the view that the “primary” object of a mortgage 
suit in India is to obtain recovery of the debt; 
but even if that were the case I am of opinion 
that for the purpose in hand the question as to. 
what was the “primary” object that the plaintiff 


had in mind when he filed the suit would be. 


immaterial. 

I am also clearly of opinion, with all respect, 
that the notion that in passing either a preliminary 
or a final decree in a mortgage suit the Court 

“acts in personam.” is altogether too fanciful for 
acceptance. What mandate is issued by the Court 
to the mortgagor in a mortgage suit for sale? 
None at all. 


(1) (1901) ILL.R. 29 Cal.4. (3) 22 C.W.N. 645. 
(2). (1901). LL:R,. 29 Cal. 315. (4). (1921). LL.R, 44 Mad..965, 
_ (5) 1928) LE.R. 51 Alk 494. 
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Under Order XXXIV of the Civil Procedure. 
Code™ in a mortgage suit for sale if the plaintiff 
succeeds the Court shall pass a preliminary ‘decree 
(1) declaring the amount due to the plaintiff for 
principal and interest six months from the date of 
the decree and for costs, and (2) directing that 


if the defendant within the said period pays into ‘Court 
the said amount the plaintiff shall deliver up to the defendant or 
to such person as he appoints all documents in his possession or 
power relating to the mortgaged property, and shall, if so required 
by the defendant, retransfer to him, free from the mortgage and 
from all incumbrances created by the plaintiff or any person 
claiming under him, or, where the plaintiff claims by derived, 
title, by those under whom he claims, .and shall also if necessary 
put the defendant in pessession of the property, but that if 
such payment is not made within the said period the mortgaged. 
property or a sufficient part thereof .be sold and the proceeds 
of the sale (after defraying thereout the expenses of the sale) 
be paid into Court and applied in payment of what is due to 
the plaintiff as. aforesaid together with subsequent interest on 
the said amount at the rate cf six per cent per annum from. 
the last dav of the said period up to, the actual date of 
realization by the plaintiff and subsequent costs, and that the 
balance (if any) ‘be paid to the defendant or other persons 
entitled to receive the same.” 


and where payment has not duly been made, 
“the Court shall, on application made by the plaintiff in this 
behalf, pass a final decree directing that the mortgaged properly, 
or a sufficient part thereof be sold.” 

The Court when it passes a preliminary decree or 
a final decree in a mortgage suit in favour of the 
mortgagee does not lay any obligation upon the 
mortgagor to do or to refrain from doing ‘anything. 
It merely gives the mortgagor and any other party 
entitled in that behalf an option, which he may or 
may not elect to exercise, to redeem the property in 
the manner therein prescribed. 


* As amended by the Rule Committee of the High Court.—Ed. 
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Neither the preliminary nor the final decree in 
such a suit can be executed by attachment of the 
mert¥agor’s ,;erson or his property generally. As 
Fawcett J. pointed out in Hatimbhai’s case (1) ; 


“under Order XXXIV, rule 4, sub-rule (1), the Court is required 
to pass a decree that in default cf the defendant paying the 
sum fixed the mortgaged prcperty or a sufficient part thereof 
be sold, and under rule 5, sub-rule (2), if the amount is not 
eventually paid, the Court has to pass a fiual decree that the 
mortgagecl property or a sufficient part thereof be sold. ‘The 
action of the Court is one by which the mortgagee has the 
sale carried out, not by any relief operating merely cn the 
conscience of the defendant-mortgagor, but by the machinery 
that the Civil Procedure Code provides for the execution of 
decrees for sale of land. Another important point to bear in 
mind is that under the Code it‘is the sale which transfers the 
title to the land.” 


It is only when the proceeds of the sale of the 
mortgaged property ate insufficient to liquidate the 
amount due to the plaintiff that the Court is entitled 
to pass a personal decree for the balance (if any) 
‘against. the mortgagor. . 

How in such circumstances it can reasonably be 
contended that the Court acts “in personam in a 
mortgage suit,” or ‘‘that the relief in a mortgage 
suit on the-original side is really obtained by means 
of the personal obedience of the defendant” I feel 
bound to say passes my comprehension. 

The truth is, as I understand the legal position, 
that the object and effect of a mortgage suit for sale 
is to obfain a decree ordering that the property 
subject to the mortgage be sold unless the mortgagor 
- or those entitled to do so duly exercise their option 
of redemption in the manner and within the time 





(1) (1927) 51 Bom. 516 at p, 612. 
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prescribed. The operative and essential. ingredient 
in the decree passed in a mortgage suit for sale is 
the order for sale, and if an order - for sale ore fore- 
closure as the case may be is not sought by the 
plaintiff the suit is not a mortgage suit. For these 
reasons I have no doubt and I hold that a mortgage 
suit for sale is a “suit for land” within clause 10 of 
the Letters Patent, and I respectfully agree with 
Macleod C.J. that the plaintiff 


“cannot when asking for relief against the property claim that 


the suit is not a suit for land because he is also asking cr may 
be entitled to ask for an crder which can be enfcvced person- 
ally against the defendant.” 


[India Spinning & Weaving Co. Lid. v. Climax 
Industrial Syndicate (i).] 

The following observations of Lord Moulton, when 
delivering the opinion of the Board of the Judicial 
Committee in Harendra Lal Roy Chowdury v. 
Haridasi Debi (2) are, I think, apposite, - 


“No portion of the property mortgaged is situate in Calcutta. 
The deed, therefore, could not be registered there, nor had_ 
the Court of ordinary original jurisdiction of Fort William 
in Bengal any jurisdiction to entertain the suit on the mort- 
gage bond, and its decree is of no validity.’ 


The view which I entertain on this subject 
appears to me to be in consonance with principle, 
and to be supported by abundant and weighty 
authority. Bibee Jaun v. Meerza Mahommad Hadee 
(3) ; Sreemuity Lalmoney Dossee v. Juddoonath Shaw 
(4) ; In the matter of the Petition of S. J. Leslie (5); 
The East Indian Railway Co. v. The Bengal Coal 


(1) (1925) ILL.R. 50 Bom. 1 at p. 26. (3) Ind. Jur. I. 40. 
(2) (1914) LL.R. 41 Cal. 972 at p. 988. (4) Ind. Jur. I 319, 
(5) 9 Ben. L.R. 171. | 
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Co. (1); Sreenath Roy v. Cally Dass Ghose (2); 
Michael v. Ameena Bibi and others (3); Land 
- Morttage Bank v. Sudderudeen Ahmed (4); Paresh 
Nath Singha v. Nabogopal Chattopadhya (5\; Nalum 
Lakshimikanthai and others v. Krishnasawmy Muda- 
liar and others (6); Harendra Lal Roy Chowdhury 
v. Haridasi Debi (7); Ratanchand Dharamchand v. 
Gobind Lall Dutt (8); Pranlal Tribhuwandas v. 
Goculdas Damodar (9); The India Spinning & 
Weaving Co., Ltd..v. Climax Industrial Syndicate (10) ; 
Satyabrata Sen v. Gopal Das Aurora and Co. (11) ; 
Provas Chandra Sinha v. Ashutosh Mukherji (12). 
_ For these reasons, in our opinion, the suit in so 
far-as the plaintiff claims a mortgage decree is one 
which the Court has no jurisdiction to entertain. 
_ ° In view of our decision upon the issue of juris- 
‘diction the plaintiff states that he abandons any claim 
that he may possess under the mortgage in suit, and 
prays that a decree may be passed in his favour for 
the amount due under the promissory note in suit. 
The defendant has already formally abandoned any 
defence to the claim on the promissory note that has 
been raised in his written statement. In these 
circumstances a personal decree will be passed in 
favour of the plaintiff for the amount due under 
the promissory note, viz, Rs 2,751-13-9, and interest 
thereon at the rate set out in the promissory note 
from the date-when the suit was filed until judg- 
ment, and from the date of judgment further interest 
at 9 per cent per annum until. payment or satisfac- 
tion of the decree. The plaintiff is entitled to the 


(1) (1875) I.L.R.1 Cal. 95. (7) (1914) LL.R, 41 Cal. 972. 
(2) (1879) 1.L.R. 5 Cal, 82. (8) (1930) T.L.R. 58 Cal. 882. 
(3) (1883) ILL.R. 9 Cal. 733. (9) 27 B.L.Rep. 570. 

(4) (1892) I.L.R. 19 Cal, 361. (10) (1925) I.L.R, 50 Bom. 1. 
{5) (1901) LL.R. 29 Cal. 1. (11) 49 C.LJ. 235. 


{6) (1903) I.L.R. 27 Mad. 157. (12) (1929) LL.R. 56 Cal. 979. 
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general costs of the suit on the uncontested scale, 
The defendant is entitled to costs on the issue.as 
to jurisdiction which we fix at 20 gold mohuts, 


Mya Bu, J.—I agree. 
Sen, J.—I agree. 


Ba U, J.—I agree. 


DUNKLEY, J.—I have had the advantage of reading 
the judgment of my Lord the Chief Justice, with 
which I am in entire agreement. 

This is a suit on a mortgage by deposit of title- 
deeds, in which the mortgagee prays for a decree 
for sale of the mortgaged properties, and the learned 
counsel for the plaintiff has attempted to distinguish — 
a mortgage by deposit of title-deeds from other 
forms of morigage, but this contention is plainly 
untenable in view of the provisions of s. 58, clauses 
(a) and (f), and s. 96 of the Transfer of Property 
Act. [See The Imperial Bank of India v. U Rai 
Gyaw Thun & Co., Ltd. (1).] The incidents of, 
and the rights of the parties under, a mortgage by 
deposit of title-deeds are exactly the same as those 
of a simple mortgage, 

There are numerous decisions of the Calcutta, 
Bombay, and Madras High Courts interpreting the 
meaning of the term “suit for land,” but it is 
unnecessary for me to refer to these decisions in detail. 
Suffice it to say that, generally speaking, the term 
has been given two interpretations, viz., (1) a suit to 
establish title to, or to recover possession of, land 
[see Vaghoji Kuverji v. Camaji Bomanji (2)], and 
(2) more widely, a suit in which, having regard to 

(1) (1923) LL.R. 1 Rain. 637 at p. 648. ——(2,,(1904) LL.B. 29 Bom, 249. 
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ie issues raised in the pleadings, the decree or order _—1934 
ill affect directly the proprietary or possessory title vERM. 
» land. dr other immovable property [see Gokuldas v. custrran 
haganlal and others (1)|. The second view has ,peyeru. 
een consistently held by the High Courts of Calcutta Cuentvar 
ad Madras. The first view has been held, but by 
Oo means consistently, by the High Court of Bombay. 
: was first propounded in 1890 in the case of His | 
lighness Shrimant Maharaj Yashvantrav Holkar v. 
ladabhai Cursetji Ashburner (2), where it was laid 
own that if a suit was of a kind in which the 
inglish Courts of Equity would act in personam 
1en the suit wasenot a suit for land. It is clear 
aat in coming to this decision the learned Judges 
vere animated by the very natural desire to preserve 
nimpaired to the High Court the equity jurisdiction 
which its predecessor, the Supreme Court, had -exer- 
ised in the Gity of Bombay, and that'in consequence 
hey held that the High Court must have jurisdiction - 
ver any matter in which a Court of Equity would 
ct in personam. But actually they assumed in 
Jolkar’s case a far wider jurisdiction than that ever 
‘laimed by the English Courts of Equity, for the 
lefendant in that case was not resident within the 
ocal limits of the ordinary civil jurisdiction of the 
High Court. In my opinion, with all due respect, 
he Bombay High Court erred in defining “a suit 
‘or land”’ as a suit in which a Court of Equity would 
jecline to act in personam, for it is clear from the 
reported decisions that the only bounds which the 
yld Equity Courts set on their jurisdiction were two, 
viz., (1) that the defendant must be within jurisdic- 
tion, and (2) that the decree of the Court should be 
capable of being enforced by action against the 


DUNKLEY, }. 


(1) (1927) ILL.R. 54 Cal. 655, (2) (1890) ILL.R. 14 Bom, 353, 
oR 
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defendant personally. They did not consider whether 
the question of title to, or possession of, the land 
concerned came to be decided: in the action, anc 
were, in fact, indifferent whether it was decided .01 
not. An action in personam might be any actior 
which was not an admiralty action in.rem, a probate 
action, or an administration action (see Dicey’ 
“Conflict of Laws,’ 4th ed, p. 240). Withou 
referring specifically to any other decisions, it is plair 
that the leading case of Penn v. Lord Baltimore (1. 
was “a suit for land” within the narrowest meanin; 
of that ‘expression. The decision in Holkar’s cas: 
was doubted in several subseqyent cases of th. 
Bombay High Court, and was finally overruled is 


_ The India Spinning & Weaving Co., Lid. v. Clima. 


Industrial Syndicate (2), where it was held by a Fu’ 
Bench that a suit by a mortgagee for sale of th 
mortgaged property is a “suit for land.” But thi 
decision was again overruled by the decision of 
majority of seven Judges in the case of Huatimbhe 
Hassanaliv v. Eduljee Dinshaw (3), in which -Holkar 
case was approved and it was contrariwise decide 
that a suit by a mortgagee for sale of the mortgage 
property is not a “suit for land.” It is therefor 
apparent that there is an overwhelming balance 
authority in the decisions of the three Presidenc 
High Courts in favour of the view that a suit by 
mortgagee for sale of the mortgaged property is: 
suit for land. , . 
Now, the Letters Patent of this High Court we: 
granted on the 11th November, 1922, and the prov 
sions thereof consequently have to be interpreted ; 
accordance with the law of India as it stood at th 


time. The expression in clause 10 of the Lette 


{1) 1 Ves. Sen, 445. (2) '(1925) 1LL.R. 50 Bom, 1, 
(3).(1927) LU.R.51 Bom.516, | 
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Patent which has to be construed now is “ suits for 
land or other immovable property.” S. 58 (a) of 
the Transfer of Property Act lays down that a 
mortgage is the transfer of an interest in specific 
immoveable property. Theterm “immoveable pro- 
perty” is not defined in the Transfer of Property 
Act, but is defined in s. 3, clause (25), of the General 
Clauses Act (X of 1897) as follows : 


“3. (23) ‘Immoveable preperty'’ shall inclu?é land. beneats 
to arise out of lan:', and things attached to the earth, cr per- 
manently fastene<! io anything attachec to the earth.” 


There is a stimilar definition in clause (6) of s ? 
of the Registration Act (XVI of 1908). In iny 
opinion, the term ‘“‘immovable property’ in clause 10 


of the Letters Patent must be construed in the light 
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the mortgaged property is manifestly a “benefit to 
arise out of land,’ and is therefore itself immovable 
property. + Furthermore, there is ample judicial 
authority, both Indian and English, for the proposi- 
tion that the interest of the mortgagee in the 
mortgaged property is itself immovable property. On 
this point I would refer to the following cases : 
Paresh Nath Singha v. Nabogopal Chattopadhya (1); 
Sakhiuddin Saha v. Sonaulla Sarkar and others (2\; 
Elumalai Chetty v. P. Balakrishna Mudaliar (3\; 
Bank of Upper India, Lid. v. Fanny Skinner (4); 
Taylor v. London and County Banking Co. (5) and 
In re Hoyles. Row v. Jagg (6). 


(1) 1901). LL.R.29.Cal. iat (3) (1921) ILL:R. 44 Mad. 965 at p. 968 
pp.6, 11 and 23. (4) (1928) LLL.R. 51 All. 494. 
(2) 22 C.W:N, 641. (5j (1901) L,R. 2. Ch.D, 231 at p, 254. 
(6) (1911) L.R. 1 Ch.D. 179 at p, 183. 
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A suit by a mortgagee for sale of the mortgaged 
property is a suit to enforce his right in the property, 
and hence, his interest in the property being itself 
immovable property, the suit is a suit to. obtain 
immovable property, and is therefore: “a suit for 
immovable property” within the narrowest meaning 
of the preposition ‘‘ for.” fe | 

For these reasons I hold that this suit-isa “suit 
for land or other immovable property” and that, as 
the property is situated outside the local limits of 
the ordinary civil jurisdiction of the Original Side of 
this Court, the suit cannot be brought in this Court. 


CRIMINAL REVISION. 


Before Mr. Justice Mya Bu. 


KING-EMPEROR 


v. 
NGA NYI NGE AND OTHERS.* 


Sentence of seven years -- Commission of another offence’ by accused undergoing 
sentence—Sentence of whipping—Criminal Procedure Code (Act V of 1898), 
Ss, 393—Whipping (Burma Amendment) Act, (VIII of 1927), s, 2. 


Where a person has been sentenced to suffer imprisonment for seven 
years or more, and whilst undergoing such sentence commits and is 
convicted of an offence for which a sentence of whipping with or without 
imprisonment can be passed, the Court is not precluded from passing a 
sentence of whipping with or without’ imprisonment upon such conviction. 
The provisions of s. 393 of the Criminal Procedure Code as amended by the 
Whipping (Burma Amendment} Act, 1927, do not apply in such a case. 


Nga Nyi Gyi v. King-Emperor, LL.R. 7 Ran, 769 — distinguished. 

The Additional Sessions Judge of Bassein referred 
this case to the High Court under s. 438 of the 
Criminal Procedure Code. Whilst the accused was 
undergoing a sentence of ten years’ imprisonment in 





* Criminal Revision No.-404B and 419B of 1933 from the orders of the 
First Additional Special Power Magistrate of Bassein in Criminal Regular 
Trial No. 203 of 1933. 
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another case the First Additional Magistrate of 
Bassein convicted him of an offence under s. 325 
tread with s. 34 of the Indian Penal Code, and 
sentenctd him to six months’ imprisonment and to 
receive 25 lashes under s. 4 of the Whipping Act. 
The magistrate also. sentenced him to two months’ 
rigorous imprisonment. for an offence under s. 323 
of the Indian Penal Code. The. magistrate was 
unaware of the fact that the accused was undergoing 
a sentence of ten years. The | Additional Sessions 
Judge thought that the sentence of whipping was 
under the circumstances illegal. 


Mya Bu, J.—The question that falls for determi- 
nation in these cases is whether the sentences of 
whipping passed on the three respondents respectively 
by the First Additional Magistrate of Bassein-in his 
Criminal Regular Trial No. 203 of 1933 are legal 
-or not. 

In that trial the three respondents were convicted 
and sentenced each to suffer six months’ rigorous 
‘imprisonment and also to receive 25 lashes of whip- 


ping for an. offence punishable under section 325 of. 


the Indian Penal Code, which they committed in the 
Bassein Jail on the 30th of June 1933. 

At the time of the commission of the offence 
the respondents were convicts in. the Bassein Jail, 
Nga Nyi Nge undergoing a sentence of ten years’ 
rigorous imprisonment, Nga Aung Din undergoing a 
cumulative sentence of 46 years’ rigorous imprison- 
ment, and Nga Po Chaw undergoing a sentence of 
seven years’ rigorous imprisonment, upon convictions 
passed upon them in various previous trials. 

- Under section 393 of ‘the Criminal Procedure Code 
no male sentenced to death or transportation or penal 
-servitude or for imprisonment of more than five years 


405 


1933 


KING; 
EMPEROR 


« 
NGA NYI 
NGE. 


406 


1933 
KinG- 
EMPEROR 


“ U 
Noa NyYi 
NGE. 


Mya Bu, J. 


INDIAN LAW REPORTS. [Vot. XII 


could be punished with whipping. The term of. 
imprisonment mentioned in this section has, however, 

been extended from five to seven years by the 
Whipping (Burma Amendment) Act, 1927. 

Inasmuch as the sentences of imprisonment passed’ 
on the respondents in this case were to commence 
after the expiry of the sentences that they were 
undergoing, the cumulative terms of imprisonment 
which the respondents respectively will have to 
suffer are more than seven years. 

The question for consideration, therefore, is whether 
by reason of the sentences of imprisonment amounting 
to more than seven years in the case of each of the 
respondents, the sentence of whipping contravenes 
the restriction imposed by section 393 of the Criminal 
Procedure Code as amended, so far as Burma is 
concerned, by the Whipping. (Burma Amendment) 
Act, 1927, 

There is no reported judicial decision directly 
bearing upon the point. In Nga Nyi Gyi v. King- 
Emperor (1) the late Mr. Justice Chari, following a 
decision of a Full Bench of the Madras High Court 
reported at page 56 of the Indian Law Reports, 
Madras Series, Volume I, held, in July 1929, that a 
man sentenced in two different cases to imprison- 
ment which cumulatively exceed the term of seven 
years could not be punished in addition with whipping. 
These cases are, however, very clearly distinguishable 
from the one before me; for, in each of them, both 
the earlier and the later sentences were for offences 
committed by the prisoners before they were 
convicted and sentenced to imprisonment in any of 
the trials in which the sentences were passed. 

The offence for which the respondents were tried 


and of which they were convicted in Criminal 


(1) (1929) LL.R. 7 Ran. 769. 
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‘gular No. 203 of 1933 of the Court of the First 
Iditional Magistrate of Bassein was one committed 
them jointly in the jail where they were imprisoned 
convicts serving terms of imprisonment imposed 
on them many months before. 

The relevant part of section 393 of the Criminal 
ocedure Code runs as follows: 


“None of the following persons shall be punishable with 


ipping, namely, 
males sentenced to death or 6 transportation or ag penal 


‘vitude, cr to imprisonment for more than’ five years.’ 


though there may be justification for interpreting 
2 word “sentenced” as including the sentencing 
an offender in two or more different trials for 
fences. committed before. conviction in any of such 
als, upon the ground that the intention of the 
2gislature appears to be not to inflict the pumiish- 
ent of whipping upon a man who is about to serve 
imprisonment of more than seven. years, there is, 
my opinion, no reason -whatever to warrant the 
ading of this word in such a way as to suggest 
undergoing a sentence.’ There can, therefore, be 
) justification for the taking into account of the 
sxiod of imprisonment to. which a. man has already 
xen sentenced before the commission of the offence 
r which the sentence of whipping with or without 
uprisonment is. passed, in the computation of the 
aximum period of imprisonment fixed by section 
3 of the Criminal Procedure Code, as amended by 
1e Whipping (Burma Amendment) Act, 1927. 

The fact that even the Prisons Act, 1894, authorizes 
1e Superintendent to punish prisoners guilty of certain 
rison offences with whipping, (see sections 45 and 
5) seems to lend some support to this view. If in the 
omputation of the maximum period of imprisonment 
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fixed by section 393 of the Criminal Procedure Code 
as amended by the Whipping (Burma Amendment) Act 
1927, is included the period of imprisonment whicl 
a prisoner is suffering and during which the offenc 
for which he is sentenced to suffer whipping, witl 
or without imprisonment, is committed, results whic. 
could not have been in the contemplation of th 
Legislature must necessarily arise in many cases 
for example, a man sentenced in 192+ to suffer te 
years’ rigorous imprisonment for dacoity who commit 
an offence of voluntarily causing grievous hurt in 193 
while in jail nearing his release, may escape a we 
deserved sentence of whipping. | 

Therefore, in my opinion, the sentences of whippir 
passed on the respondents are not illegal and inasmuc 
as they are permitted by section 4 of the Whipping Ac 
1909, read with section 3 of the Whipping (Burn 
Amendment) Act, 1927, they are upheld and they a 
hereby declared.to be in order. 

The result is that the sentences passed on tl 
respondents by the First Additional Magistrate 
Bassein in his Criminal Regular Trial No. 203 of 193 
as altered by the Court of Session in Criminal Appez 
Nos. 420, 421 and 422 of 1933, are upheld. 

The proceedings will be returned. to the Cou 
concerned with these remarks. 


VoL. XII] RANGOON SERIES. 


APPELLATE CIVIL. 


*Before Sir Arthur Page, Kt., Chief Justice, and Mr, Justice Shaw. 


MA PWA THIN 
v 


U NYO AND OTHERS.* 


Burmese customary law—Inheritance—Brother’s claini in predeceased sister's 
estate—Preference over parent—Manukye, Bk. X, ss. 19, 283—Limitation 
Act (1X of 1908), s. 123, 

N, a Burman Buddhist, received a sum of money from his mother 
in full satisfaction of his claim in the estate cf his deceased father. A 
sister of N predeceased him and then N died, and afterwards the mother 
died. N in his lifetime was living separately from his mother. His widow 
claimed his share of inheritance in the estate of his predeceased sister. 
Her claim, izter alia, was opposed on the groznd of limitaiion. 

Held, {1} that s. 123 of the Limiiaiicn Act did not apply. The section 
only applies where the suit is brought against an executor or an adminis- 
trator or some person legally charged with the duty of distributing the 
estate. z 

Gulam Mohammed v. Gulem Husein, 59 T.A. 74—followed, 

(2) that the doctrine laid down in s, 28, Bk. X, Manuwkye, was not to 
be extended by analogy or otherwise, {3) that as N was living separately 
from his mother the provisions of s. 28 did not apply, ‘4; that under the 
provisions of s. 19 of Bk. X, Munukye, N was an heir of his predeceased 
sister, and: therefore his widow was entitled to her husband's share of the 
inheritance. 


Maung Kun v. Ma Chi, 1.L.R. 9 Ran. 217 —followed. 


Doctor for the appellant. 
Thein Maung for the 1st respondent. 


Eunoose for the 2nd respondent. 
Wellington for the 4th respondent. 


Tun Tin for the 6th respondent. 
PaGE, C.J.—In this case Ma Pwa Thin, the widow 


of Maung Nyun, a son of U Tok Pyo and Daw Sone, 
claimed a share in the right of her husband of the 





* Civil First Appeal No. 135 of 1930 from the judgment of this Court 
- on the Original Side in Civil Regular Suit No, 315 of 1928, 
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estate left by Tok Pyo, and also a share in the estate 
of Maung Nyun’s sister, Ma Si. 

It is not necessary at this stage of the proceedings 
to recapitulate the history of the case. At the trial 
Das J. dismissed the plaintiff’s suit upon the ground 
that under a deed of the 21st of October, 1905, Maung 
Nyun had taken a sum of Rs. 40,000 in satisfaction of 
any claim which he might have to share in the estate 
of Tok Pyo in the hands of Daw Sone. For some 
reason that is not apparent the learned trial Judge did 
not dispose of the plaintiff's claim to a share. of the 
estate of Ma Si. 

An appeal from the judgment ef Das J. was heard 
by a Divisional Bench composed of Cunliffe J. and 
myself. The appellate Court on that occasion expres- 
sed the opinion that Maung Nyun took. Rs. 40,000. 
in full satisfaction of any share to which he might 


’ be entitled in his father’s estate, but that under the ~ 


agreement of 21st October, 1905, he did not agree to 
forego any right of inheritance that he might possess 
as an heir of his mother, or of his brothers and sisters. 

Now, as Maung Nyun predeceased Daw Sone it is 
common ground that the plaintiff could not assert 
any claim to the estate of Daw Sone in the right 
of Maung Nyun as being an heir of his mother, but 
the appellate Bench expressed the opinion that under 
Burmese Buddhist Law Maung Nyun was one of 
Ma Si’s heirs when she predeceased him. The Court, 
however, upon the materials before it was not prepared 
finally to determine the. appeal, because, inter alia, 
it had not been decided at the trial whether the 
plaintiff was an heir of Maung Nyun, and if it was 
held that the plaintiff was not the wife of Maung Nyun, 
of course, the foundation of her whole case would 
collapse. The appellate Bench, therefore, purporting 
to act under Order XLI, rule 25, remanded the 
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proceedings to the Original Side in order that two 
further issues should be tried, and the findings of the 
Court upon those issues forwarded to the appellate 
Court before that Court finally disposed of the appeal. 

The two issues in respect of which the order of 
remand was made were : 


(1) Whether the appellant is the reai heir of her husband ; 
and, 


(2) The exact amount of Ma Si's share in the family 
property. : 


Subsequently a further issue was added, namely, 


(3) Whether the claims of the defendants 2 to 6 or any or 
which of them as the heirs of Ma Si through Maung 
Nyun to share in the estate of Ma Si were barred by 
limitation. 


The first respondent applied for leave to appeal to 
His Majesty in Council from the remand order of 
the appellate Court, but leave was refused upon the 
ground that the remand order was not a final order 
or judgment from which an appeal would lie to His 
Majesty in Council. 

The issue as io limitation was heard and deter- 
mined by Mr. Justice Sen, who decided that the 
claims ‘of the defendants, 2 to 6, were not barred 
by limitation. We are of opinion that in so deciding 
the learned. trial Judge arrived at the right conclu- 
sion. It was urged on behalf of the first respondent 
that the material article of the Limitation Act was 
Article 123, but it was not contended before the 
appellate Bench that the defendant in the present 
suit was a person who was under an obligation to 
distribute the estate of U Tok Pyo, and in Special 
Civil Second Appeal No. 241 of 1931, it was held 
that Article 123 applied “inter alia to suits in which 
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a claim is made for a share of the tesidue 
bequeathed by a testator, or for a distributive share 
of the property of an intestate. But it only applies 
to suits in which the defendant is a person who is 
under an obligation to distribute the estate.” The 
view expressed by this Court in the above case was 
confirmed by the Judicial Committee of the Privy 
Council in Gulam Mohammed v. Gulam Husein (1), 
in which it was held that Article 123 “only applies 
where the suit is brought against an executor or 
an administrator or some person legally charged 
with the duty of distributing the estate.” The 
plea of limitation, therefore, fails. : a 

As regards the issue. whether the plaintiff. was 
the heir of Maung Nyun it appears from a diary 
order of the 29th of July 1932 that “the plaintiff 
and defendants 2 to 6 agreed that they and Ma 
Kin Than, who was a daughter by another wife of 
Maung Nyun, were the heirs of Maung Nyun, and 
that defendant No. 1 did not contest their status.” 
It also appears that “plaintiff and defendants 2 to 
© agreed that U Nyun, U Nyo and Ma Kyin were 
the heirs of Ma Si, but that defendant No. 1 
maintained that Daw Sone was the sole heir of 
Ma Si.” Das J., after hearing the parties, held that 


“the first issue is whether the plaintiff is the real heir of her 
‘husband, and it is admitted by all the parties that the heirs of 
U Nyun are the plaintiff, defendants 2 to 6 and Ma Kin Than.” 


On the 19th of June 1933, by consent of all the 
parties, it was agreed that the share of Ma Si in the 
estate of U Toke Pyo was 13/180 thereof. The 
appeal now comes before the Court for final deter- 
mination, 


(1) (1932) 59 LA. 74. 
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It cannot be doubted, and it was not contended 
to the contrary, that this Court has seisin of 
the appeal as a whole and is at liberty, notwith- 
standing any expression of opinion that might have 
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the former occasion, to come to its own conclusion 
upon each and every issue in the case. 

We are satisfied that the former Bench with 
respect to the construction of the agreement of 21st 
October, 1905, arrived at the correct conclusion, and 
the only question that remains for determination 
is whether the plaintiff is entitled to a share of the 
estate of Ma Si. 

Now, the appellate Court at the previous hearing 
expressed the opinion that Maung Nyun was one of 
Ma Si’s heirs when she predeceased him and we are 
satisfied that it was admitted by the first respondent 
at the hearing before Mr. Justice Das that the plain- 
tiff was one of the heirs of Maung Nyun. The sole 
_ question,. therefore, is whether we agree with 
the view expressed by the former Bench ‘that 
Maung Nyun was one of Ma Si’s heirs when she 
predeceased him. 

It has been contended on behalf of the first 
respondent that in the circumstances obtaining in 
the present case, Daw Sone, Ma Si’s mother, and 
not her brothers and sisters, of whom Maung Nyun 
’ was one, was the heir of Ma Si. The case for the 
first respondent was put in this way. It was argued 
that section 28 of Book X of Manukye ought to be 
applied by analogy in the present case upon the 
following ground. The rights of a husband or wife. 
in Buddhist law are higher in matters of succession. 
than those of brothers and sisters, and inasmuch 
as the rights of a husband or wife of a son or 
daughter, as the case might be, living with the 
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parents would be postponed to the rights of the 
parents as heirs of the deceased son or daughter 
living with them at the time of death, a fortiori in 
the case of a daughter living with her parents at 
the time of her death the parents ought to be 
preferred to the brothers and sisters of the deceased 
as heirs entitled to inherit her estate. 
The answer to such a contention is two-fold. 
The first answer is that the doctrine laid down in 
section 28, in my opinion, ought not to be extended. © 
In cases where it directly applies the law will be 
enforced, and the Court applied section 28 in con- 
nection with the claim to Po Aung’s share. But 
unless the facts of any particular case bring it clearly - 
within the terms of section 28, in -my opinion, the 


- provisions of that section ought not to be extended 


by analogy or otherwise to. other cases which are 
not brought within the ambit of the section. The second 
ground upon which, in my opinion, the conténtion of 
the first respondent ought not to be accepted is that 
we can only accept this -contention if we ignore the 
provisions of section 19 of Book X of Manikye, which 
clearly lay down that in such a case as the present the 
rights of inheritance of the brothers and sisters of the 
deceased are to be preferred to those of her parents. 

In my opinion the case is concluded against 
the first respondent by the decision of a Full 
Bench of this Court in Maung Kun v. Ma Chi (1), 
in which case the Court held that 


“it is abundantly clear that the rule ‘that parents should 
be preferred to brothers and sisters as ihe heirs of an 
unmarried child has always been based upon the doctrine 
that in matters cf succession the nearer relation’ excludes 


‘the more remote, and that the right of inheritance has ” 


never been, and cannot reascnably be, regarded as dependent 


(1) (1931) LL.R.9 Ran, 217 at p. 230. 
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upon whether or not the ‘family continued to live together.’ 
Applying the principles enunciated by the Judicial Committee 
in Ma Hnin Bwin v. U Shwe Gon (8 L.B:R. 1) the rule of 
_ construction to be applied for determining whether the parents 
or the brothers and sisters. in such a case are. the heirs of 
. the deceased is under the Burmese Customary Law that the 
right of succession, whenever «possible, is not to ascend, and 
that rule is to prevail rather than the :rule:that the nearer 
-relation excludes the more remote. The ccurts of Burma 
are bound to follow and to apply the principles of law laid 
down by the Judicial Committee in Ma Hnin Bwin v. U Shwe Gon.” 


ou th further argument was raised on behaif of the 
: first respondent to the following effect ; that upon 


the hypothesis that Maung Nyun was one of the , 


heirs of Ma Si, inasmuch as at all material .times 
Maung Nyun was living with Daw Sone, and 
predeceased her, section 28 of Book X of Manukye 
would bar the. claim. of the plaintiff; as Maung 
‘Nyun’s widow, to a share in the estate of Ma Si. 
It is now eonceded that an-argument in that sense 
was not urged in the lower Court when the matter 
came before Das J. on remand, and, in my opinion, 
the Court ought not to allow it to be canvassed 
- at the hearing of the appeal. But when the former 
'-Bench was hearing the appeal the question whether 
as a matter of fact Maung Nyun was living with 
Daw. Sone at the time of his death was canvassed 
for another purpose, and the Court then expressed 
the opinion that Maung Nyun at the time of his 
death and at all other material times was living 
separately from Daw Sone. If Maung Nyun was 
not living with Daw Sone atthe time of his death 
it follows, of course, that the above contention 
based on section 28 of Book X of Manukye falls to the 
‘ground. We have heard counsel upon the question 
of fact whether Daw Sone and Maung Nyun were living 
together in such a manner as to attract the 
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provisions of section 28 of Book X of Manukye, and 
we have formed a clear opinion that they were 
not living together, and we respectfully agree ‘with. 
the opinion expressed by the Divisional Bench when 
the appeal was before the Court on .the’ former 
occasion that Maung Nyun was living separately. from 
Daw Sone at the time of his death. 7 

It is not necessary to discuss at any length 
the evidence with respect to this question. In the 
course of her evidence the plaintiff, Ma Pwa 
Thin, stated inter alia that Ma Hmin. was Ko 


. Nyun’s last wife, and that Ko Nyun died at Takaw 


in his own house waile he was living with -Ma 
Hmin; and later in her evidence she stated : 


“Ko Nyun died five years after his departure from 
Rangoon. He did not live permanently at Takaw. He was. 
ill and bed-ridden, and could not go about for two years: 
before his death. “At the time I went to see him. He did 
not come and live again in Rangoon except for short stays 
of two or three days at a time. While he was staying at 
Takaw he was all the while living with Ma Hmin. [ 
heard that he had three children by Ma Hmin. I saw 
some children during his funeral, but I did not pay attention 
to find out who is who.” 


If that evidence is accepted—and it was given 
at a time when the present issue was not present 
in the minds of either the Court or the parties 
to the present suit—it concludes the case upon 
this point against the first respondent. Having 
regard to certain passages in Ma Pwa Thin’s 
evidence it is desirable to find out whether there 
was any corroboration of her evidence to the effect 
stated above. In my opinion not only is there no — 
reason to disbelieve the truth of the plaintiff's 
evidence on this matter, but it was corroborated 
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by twoewitnesses who were called on behalf of 
the first respondent. 

In the evidence of puis Ba Tin the witness 
stated 


“Ko Nyun was ill,.I think, for about two years before 
his death. I know that Ko Nyun took. many wives. I 
cannot say as to their cohabitation, but I can say that 
Ko Nyun did not live with her together after he had 
taken other wives. I only saw that he did not live. with 
her. I had been to Ko Nyun’s house at Takaw. I saw his 
subsequent wife Ma Hmin and his children by Ma Aye 
and Ma Yone living there. They were all living under one roof.” 


And Maung Net Pya, another witness called on behalf 
of the first respondent, added : 


“Ko Nyun had a_ separate establishment at Takaw. 
At times I found him living with Ma Hmin and the children 
of Ma Aye and Ma Yone at Takaw, and at times I.did not. 
He shifted there about five years before his death i 
‘L know that he took Ma Aye after Ma Yone’s death. He lived 
. with Ma Aye openly as husband and wife for over ten years. 
\ They .were living as husband’ and wife, and they were so. I 
“know that Ko Nyun did not. visit Ma Pwa Thin. I now live 
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permanently’ at Takaw. I have -been living there for over: - 


four years. Before that I was at Kyauktan also. While Ko 


Nyun was living at Takaw I had been to his house. He was 
‘then openly. living with Ma Hmin, and the whole village 
recognized them as husband and wife. They had three children. 
They were ali young then.” 


In these circumstances, in my opinion, the first 
respondent completely failed to prove that at any 
material time Maung Nyun was living with Daw Sone. 

The result is that the appeal will be allowed, and 
a decree passed declaring 


(1) that the appellant and respondents 2 to 6 are not 
entitled to any share in the estate of U Tok Pyo as 
the heirs of Maung Nyun ; 
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(2) that Ma Si at her death was entitled to 13/180th share 
in the estate of U Tok Pyo in the hands of Daw Sone ; 
(3) that Maung Nyun was entitled to. 13/540th share in 
the said estate, being 1/3rd of Ma Si’s share ; and 
(4) that out of the said 13/540th share Ma Pwa Thin is 
entitled to one-quarter, Ma Myint the 2nd respondent 
to one-quarter, Tun Séin, Tun Aung and Ma On Nu 
the 3rd, 4th and 5th respondents to one-quarter, and 
Ma Hmin the 6th respondent to one-quarter. 
it is further ordered that an account be taken of the estate 
of U Tok Pyo in the hands of Daw Sone as on the date ‘of 
Ma Si’s death, and that a final decree be passed in favour 
of the aforesaid persons on the taking of the account in accord- 
ance with the shares set out above, due allowance being made. 
in the account for what Ma Si had drawn out of the estate 
during her lifetime and for the sums spent upon her funeral. 
' It is further ‘ordered that the appellant and respondents 


_2 to6 are entitled to one-fourth of the costs of the trial, and 


that the Ist respondent. is entitled to three-fourths of the 
costs of the trial, and that- the parties respectively do bear their 
own costs of the appeal. ; 

It is further ordered that the Ist respondent do pay one- 
fourth of the court-fees both in the trial Court and in the 
appellate Court, and that the balance of the court-fees incurred 
both in, the trial Court and in the appellate Court be paid 
by the appellant and respondents 2 to 6, the. court-fees 
payable by the appellant and the respondents 2 to 6 being a first 
charge upon the share in the estate of Ma Si, which, after the 


-account is taken, is found to be payable to the “appellant and 


to respondents 2 to 6. 


SHAW, J.—I agree. 
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CRIMINAL REVISION. 


Before Sir Arthur Page, Kt., Chief Justice, and Mr. Justice Ba U. 


KING-EMPEROR 
v. 
_MI HLWA+* 


-Criminal Procedure Code (V of 1898), s. 35—Conviction ‘for two or more offences 
at one trial—Sentence for one offence only—Criminal Law Amendment Act 
(XVIII of 1923),-s. 7. : 


S. 35 of the Criminal Procedure Code relates to the quantum of the 
punishment that the Court has jurisdiction to pass where the accused is 
‘convicted of two or more offences at one trial, and does not purport to provide 
whether, and if so under what circumstances, the Court has jurisdiction to 
‘pass or refrain from passing sentence in respect of offences of which the 

-.accused has been convicted or any of them. 


The accused was charged at the same trial with the commission of two 
-offences, (1) under s. 37 and (2) under s, 30 (d) of the Excise Act. She pleaded 
‘guilty to both charges. The magistrate convicted her for the second offence 
:and imposed a fine, but did not convict the accused or pass any sentence upon 
her for the tie offence. a 


Held, that a was incumbent upon the magistrate to pass sentence upon the 
:accused in respect of both the offences. 


Quéen-Empress v. Wazir Jan, LL.R. 10 All. 58—followed. 


Emperor v, Avachit, 1.L.R. 52 Bom, 277 ; Emperor v. Piru Rama, 1.L.R. 49 
‘Bom: 916 ; Sothavalu v. Rama Kone, LL.R. 56 Mad. 481—-referred to, 
Queen-Empress v. Aw Wa,1 L.B.R. 33—overruled. 


A. Eggar (Government Advocate) for the Crown. 
‘The accused in this case pleaded guilty to the two 
charges framed against her under the Excise Act ; 
‘but the magistrate, probably following the instructions 


given in paragraph 717 of the Burma Courts Manual, 


convicted her in respect of the graver of the two 
offences and passed one sentence only. Paragraph 
717 of the Manual owes -its origin to the decision in 
Queen-Empress v. Nga Kyin U (1). 





* Criminal Revision No. 703A of 1933.from the order of the Second 
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A perusal of sections 35 and 235 of the (Criminal. 
Procedure Code and s. 71 of the Penal Code shows. 
that the proper course for the magistrate in cases. 
of this sort is to come to a definite finding on the 
two distinct charges and pass separate sentences under 
each head. Queen-Empress v. Wazir Jan (1) ; Queen-. 
Empress v. Phakeera (2). But one sentence is not 
illegal. Reg. v. Vinayak Trimbuk (3); 4. Mad. 
H.C.R. «xvii: _ Section 71 of the Penal Code only 
affects the limit of the punishment that may be imposed. 
The magistrate should have expressly found the: 
accused guilty under the two charges; and then, in 
his discretion, he could have refrained from passing 
any sentence in respect of one of the offences, or 
ordered the sentences to run concurrently. 


[Pacr, C.J. What is the ‘effect of an accused 
pleading guilty to the charges brought against him ?] 


The magistrate may convict him immediately, or 
may, if he so chooses, proceed to take evidence. 
S. 243 of the Criminal Procedure Code originally 
prescribed that the magistrate “shall convict” the 
accused on an admission of guilt by him ; but the word. 
“ shall’’ was altered to ‘‘ may” in 1923. 


Pace, C.J.—In this summons case the accused, 
Ma Hlwa, was charged at the same trial with the 
commission of two offences, (1) under section 37 


‘and (2) under section 30 (d) of the Excise Act. 


She pleaded guilty to both charges. 

The magistrate, purporting to act under section: 
35 of the Criminal Procedure Code, after convicting 
the accused sentenced her to pay a fine of Rs. 12 or 
in default to undergo 15 days’ rigorous imprisonment. 


(1) ILL.R. 10 All. 58, 67. (2) Ratanlal’s Unreported Cr. Cas, (1862-1898) 36% 
(3) 2 Bom. H.C.R. (Cr. Cas.) 391. 
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for the offence under seéction 30 (d), but did not 
convictethe accused or pass any sentence for the 
offence under section 37. . 

The question that arises is whether it was incum- 
bent upon the magistrate to pass a sentence upon 
the accused in respect of both offences, or whether 
it was competent for him to refrain from convicting 
the accused of passing any sentence for the offence 
under section 37. Section 35 (1) runs as follows : 


“When a persén is convicted at one trial of two or more 
offences, the Court may, subject to the provisions of section 71 
of the Indian Penal Code, sentence him, for such offences, to the 
several punishments prescribed therefor which such Court is 
competent to inflict; such punishments, when consisting of 
imprisonment or transportation, to commence the one after the 
expiration of the other in such order as the Court may direct, 
unless the Court directs what ee punishments shall run 
concurrently.” 


Many decisions were cited to us with respect to 
the meaning and effect of section 35, but I do not 
think that any useful purpose would be served by 
discussing them in detail. Having regard to the 
terms of the section, the context in which it is found; 
and. the amendments of the section effected by Act 
XVIII of 1923, section 7,.I am clearly of opinion 
that section 35 relates merely to the quantum of the 
punishment that the Court has jurisdiction to pass 
where the accused is convicted of two or more 
offences at one trial, and does not purport to provide 
whether, and if so under what circumstances, the 
Court has jurisdiction to pass or to refrain from 
passing sentence in respect of the offences of which 
the accused has been convicted, or any of them. 
The object and effect of section 35, I apprehend, was 


to regulate and in some instances to increase (subject 
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to section 71 of the Indian Penal Code) the punish- 
ments that the Courts in certain circumstances were 
competent to award (see sections 31 to 34); and it 
was not intended thereby to provide that it was not 
incumbent upon the Court to pass a sentence upon 
the accused in respect of any of the offences of which 
he had been convicted in the circumstances referred 
to in the section. I find myself in agreement with 
the following observations of Mahmood J. in Qucen- - 
Empress v. Wazir Jan (1): 


““T have already said enough to indicate that, in my opinion 
s. 71 of the Indian Penal Code has no bearing upon the question 
of convictions, but relates only to the measure of punishment for 
offences falling under the purview of that clause. I have also 
said enough to indicate that, according to my view of the law, ° 
neither s. 35 nor s. 235 of the Criminal Procedure Code stands in - 
the way of separate convictions and separate sentences for each. 
offence of which the accused is found guilty in the same -trial,. 


‘though, as a matter’ of substantive law, s. 71 of the Indian Penal 


Code affects the measure, or, rather the limit, of punishment, and, 
as a matter of adjective law, s. 35 of the Criminal Procedure Code 
has a bearing upon the same question with reference to the. 
powers of the Court awarding the sentence, and with reference 
to the right of appeal.” 


To hold otherwise would be to render section 35. 
inconsistent with sections 245 and 258 of the Code, 
under which the magistrate, if he finds the accused 
guilty, is bound to pass sentence ypon him according 
to law. Further, if an accused person (of course, 
subject to section 71 of the. Indian Penal Code) is 
convicted of two or more offences at the same trial 
and a separate sentence was not passed upon him in 
respect of each offence, or he was sentenced to one 
consolidated punishment in respect of all the offences 
of which he has been convicted, difficulties would 





(1) (1888) IL.R. 10 All. 58 at p. 67. — 
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arise on appeal or revision if he is acquitted of one 
or.more of the offences and the conviction for the 
other offences is confirmed. Cases decided prior to 
the amending Act (XVIII of 1923) are of little 
assistance when the construction of section 35 is 
under consideration. 

For instarice, in Queen-Empress v. Aw Wa (1) 
it was held that 


“while separate convictions under sections 45 and 51 of the 
Excise Act are permissible, separate sentences for the same 
sections are illegal.” 


Bat it is to be observed that by section 7 of Act 
XVIII of 1923 the word “ distinct ” was deleted from 
section 35, and, in my opinion, the ruling in Queen- 
Empress v. Aw Wa (1) is no longer to be regarded 
as an authority on the construction of section 35, ‘see 
Emperor v. Piru Rama (2), Emperor. v. Pandu 
Avachit (3); Sothavalu v. Rama Kone (4)]. 

The sentence passed upon the accused must be 
revised, and .an order will be passed in the sense 
proposed by Ba U J. 


Ba U, J.—The respondent was sent up for trial 
under sections 30 (d) and 37 of the Burma Excise 
Act for illegal possession of 4/5th quart of country 
spirit and instruments for manufacturing excisable 
articles. When the particulars of the offences were 
read out and explained to her, the respondent 
pleaded guilty to both the charges. The magistrate 
accepted the plea of guilty but convicted her under 
section 30 (d) only, and directed her to pay a fine 
-of Rs. 12 or, in default, to undergo 15 days’ 
rigorous imprisonment. ~ 


' (1) 1 L.B.R. 33. (3) (1928) I.L.R. 52 Bom. 277 
(2) (1925) 1.L.R. 49 Bom, 916, (4) (1933) I.L.R. 56 Mad. 481. 
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The following two questions now arise for 


consideration : P) 


(1) Could the magistrate refrain from convicting the respondent 
under section 37 of the Excise Act after he had accepted the plea 
of guilty to the charge thereunder ? 

(2) If he could not, must he then pass separate sentences for 
each of the two offences of which he found the ice tei 
guilty ? 


The case was tried as a summons case. The 
magistrate must therefore follow the procedure laid 
down in Chapter 20 of the Criminal Procedure Code. 
The relevant sections of the said Sbaptae are sections 
242, 243, 244 and 245: 


Section 242.—“ When the accused appears or is fcaaht before 
the magistrate, the particulars of the offence of which he is 
accused shall be stated to him, and he shall be asked if he has 
any cause to show why he should not be convicted ; but it shall 
not be necessary to frame a formal charge.” 

Section 243.—“' If the accused admits that he has committed the 
offence of which he is accused, his admission shall be recorded as 
nearly as possible in the words used by him, and, if he shows no 
sufficient cause why he should not be convicted, the. Renate 
may convict him accordingly.” 

Section 244.—" If the magistrate does not convict the accused 
under the preceding section or, if the accused does not make such 
admission, the magistrate shall proceed to hear the complainant (if 
any), and take all such evidence as may be produced in support 
of the prosecution, and also to hear the accused and take all such 
evidence as he produces in his defence oe ae 

Section 245 (1).—‘ If the magistrate upon taking the evidence 
referred to in section 244 and such further evidence (if any) as he 
may, of his own motion, cause to be produced, and (if he thinks 
fit) examining the accused, finds the accused not guilty, he shall 
record an order of acquittal.” 

(2) ““ Where the magistrate does not proceed in accordance 
with the provisions of section 349 or section 562, he shall, if he 
finds the accused guilty, pass sentence upon him according to law.” 


Now, what is clear is that, if the accused pleads 
guilty, two courses are open to the magistrate. He 
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may accept the plea and convict the accused, or 
else refuse to accept the plea and proceed with 
the trial. If he proceeds with the trial he must 
find the accused either guilty or not guilty. If he 
finds the accused not guilty, he must acquit him ; 
but if he finds the accused guilty, then he must 
sentence him according to law. 

There is a similar provision, namely section 258, 
which relates to the trial of warrant cases. 
According to that seciion also the magistrate must in 
a warrant case, if he has framed a charge against 
the accused, find the accused either guilty or 
not guilty. If he finds the accused guilty he 
must pass sentence according to law. Both section 
246 and 258 are mandatory provisions and so, in 
my opinion, the magistrate has no. option, but 
must pass sentence according to law if he finds 
the accused guilty of the offence with which he 
is charged. The matter does not, however, stop 
here. There is another section in the Criminal 
Procedure Code which deals with the question of 
sentence. I refer to section 35. The portion of it 
that is relevant to the purpose in hand is in these 
terms : 


35. (1) “ When a person is convicted at one trial of two or 
more offences, the Court may, subject to the provisions of section 
71 of the Indian Penai Code, sentence him, for such offences, to 
the several punishments prescribed therefor which such Court is 
competent to inflict; such punishments, when consisting of 
imprisonment or transportation, to commence the one after the 
expiration of the other in such order as the Court may direct, 
unless the Court directs that such punishments shall run con- 
currently.” 


What do the words “the Court may, subject 
to the provisions of section 71 of the Indian Penal 
Code, sentence him for such offences, to the several 
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punishments prescribed therefor” mean? Do they 
mean that in a case where the provisions of section 
71 of the Indian Penal Code do not come: into 
play the Court can pass one sentence for one 
offence and decline to pass sentences for other 
offences though it may find the accused guilty 
thereof? | _ 

Divergent views have iat expressed on this 
question. 

In the case of Queen-Empress v. Nee Kyin» U 
(1) the magistrate convicted the accused under 
section 458 and section 324 of the Indian Penal 
Code, but did not pass separate sentences for each 
of the two offences of which he found the accused . 
guilty. He passed only one sentence of two years” 
rigorous imprisonment. The case was submitted 
to the Judicial Commissioner, Lower Burma, for 


-enhancement of the sentence on the following 


two grounds : 


(1) “That separate sentences should have been passed for 

each offence ;” 

(2) “ That the eeatedee is inadequate.” ; 

On this reference the learned Judicial Com- 
missioner said: ‘““On the first point I do not think 
that a Criminal Court is bound to pass separate 
sentences for each offence of which an accused 
may be found guilty. Section 35 of the Code of 
Criminal Procedure is permissive only.” 

The Bombay High Court, however, held a 
different view in Qucen-Empress v. Phakeera (2), 
the headnote of which is in these terms: — 

‘“ When the accused is tried at one trial on two separate charges 


for two distinct offences, and convictions are recorded on both 
charges, separate sentences ought to be passed.”’ 


(1) S.J.L.B. 271. 
(2) (1888) Ratanial’s Unreported Cr. Cas. of the Bom. H.C, 369. 
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See also Reg. v. Tukaya Bin Tamana (1). 
‘The same view was held by the Allahabad 
High. Court in Queen-Empress v Wazir Jan (2). 
. What is clear now is that the High Courts of 
Bombay and Allahabad agree in holding that the 
sentence, even though it may be nominal, should 
be passed on conviction on each of the offences 
charged. It.is true that these cases were decided 
under the Criminal Procedure Code of 1882, but 
“section 35 of the present Code, as amended by Act 
. XVIII of 1923, is practically the same as section 35 
of the Code of 1882 for the purpose in hand. 
The view thus taken by the Allahabad and 
Bombay High Courts. is, in my opinion, the correct 
view of the law, and I respectfully agree with it. 
Section 35 of the Code of Criminal Procedure, as it 
stands, in my opinion, means nothing more nor 
less than this, that in a case where the provisions 
of section 71 of the Indian Penal Code do not come 
into play the Court has no discretion whatever to 
‘pass only one sentence for one offence and decline 
to pass sentences for the other offences of which 
it may find the accused guilty. Separate sentences 
must be passed for the several offences of which 
the Court finds the accused guilty. The aggregate 
punishment and the length of the period of imprison- 
ment must not, of course, exceed the limit fixed 
by the provisos. If that is not the proper view 
-to be taken of this section, it cannot, in. my 
opinion, be reconciled with sections 245 and 258. 
_ For all these reasons I would convict the 
respondent under section 37 of the Excise Act and 
‘direct her to pay a fine of Rs. 2 or, in default, to 
undergo one week’s rigorous imprisonment. I would 


(1) (1876) LL.R. 1 Bom. 214. (2) (1888) LL-R. 10 All. 58, 
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reduce the. sentence of fine passed under section 
30 (d) to Rs. 10. As the whole amount that was 
imposed by the trial Court under section 30(d) has 
been paid in, the respondent will now have nothing 
to pay. : 





APPELLATE CIVIL. 
Before Sir Arthur Page, Kt., Chief Justice, and M vr. Justice Shaw. 


S.P.S. MANI IYER 
v. 
D. K. SYED EBRAHIM anbD ANOTHER. * 


Insolvency—Costs awarded to insolvent in suit for damages for personal tort— 
Application by money. decree-holder for attachiment—Offictal, Assignee’s 
claim—Non-intervention by Official Assignee—Insolvent's right of disposal, 

The respondents who became insolvent brought a suit claiming damages 

for a personal tort, and in the course of the proceedings they were awarded ° 

costs in the Appellate Court and before the Privy Council, They had not then 

obtained their discharge. The appellant who had obtained prior to the 
insolvency a money decree against them applied for leave to execute his decree 
by allachment of the costs awarded to the insolvents. ; 

Held, that the damages obtained by an undischarged insolvent in respect of 

a personal wrong and costs awarded to an insolvent in such a suit are property 

of the insolvent which is capable of passing to his assignee in insolvency under 

the Presidency-Towns Insolvency Act. 
Affieck v. Hammond, (1912) 3 K.B.D. 162; Bailey v. Thurston & Co,, (1903) 

1 K.B.D, 137; In re Graydon, (1896) 1Q.B.D, 417; In re Roberts, (1900) 

1 Q.B.D, 122—referred to. 

Ex parte Vine, (1878) 8 Ch, Div, 364—dissented from. 

But the property will not pass to the Official-Assignee until he has intervened 
and claimed it. 

Choung Taik v. Ma Thein Nu, 1.L.R. 8 Ran. 665 referred fo. 

Held further that as the Official Assignee had not intervened, the appellant 
ought not to be given leave to execute his decree. 


Cohen v. Mitchell, (1890) 25 Q.B.D, 262— applied. 

Ray for the appellant. Costs awarded in. favour 
of an undischarged insolvent are property which 
is capable of passing to the Official Assignee, and 
is therefore attachable in execution at the instance 





* Civil Misc, Appeal No. 82 of 1933 from the order of this Court on the 
Original Side in Insolvency Case No. 34 of 1929. ° 
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of any person who Folds a decree against such 
insolvent. In the present case leave to execute the 
decree was originally granted by the Insolvency 
Court, but on review the same Court held that 
such costs are not divisible amongst the creditors. 
The order passed on review is erroneous. 


Basu for the respondents. The decree in question 

has been assigned to a third party, and the 
appellant has no locus standi to prosecute the 
appeal. 
No damages have yet been awarded in the 
present case. Assuming that damages had been 
awarded the Official Assignee can intervene only 
if the insolvent has placed the amount of such 
damages in some form of investment or other. If 
he chooses to expend the money the Official 
Assignee is powerless in the matter. Ex parte 
Vine. In re Wilson (1). 7 


[PacE, C.J.. What is the principle underlying 
that decision? Is not the correct principle of law 
enunciated in In re Roberts (2).] 


That was not a case where damages in respect 
of a tort was involved. Moreover, it is only in 
- respect of costs awarded in favour of the respon- 
dents, in the case reported in D. K. Cassim & Sons 
_v. V.M. Abdul Rahman (3), that the appellant is 
seeking to take out execution. These costs were 
withdrawn by the respondents after the order passed 
on review, and it would be a reasonable view to 
hold that the costs were awarded for the purpose 
of enabling the respondents to prosecute their action 
in tort, 


(1) 8 Ch.D, 364, - (2) (1900) 1 Q.B. 122. 
(3) LL.R. 8 Ran. 441. 
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to section 71 of the Indian Penal Code) the punish- 
ments that the Courts in certain circumstances were 
competent to award (see sections 31 to 34); and it 
was not intended thereby to provide that it was not 
incumbent upon the Court to pass a sentence upon 
the accused in respect of any of the offences of which 
he had been convicted in the circumstances referred 
to in the section. I find myself in agreement with 
the following observations of Mahmood J. in Queen- 
Empress v. Wazir Jan (1): 


‘'T have already said enough to indicate that, in my opinion 
s. 71 of the Indian Penal Code has no bearing upon the question 
of convictions, but relates only to the measure of punishment for 
offences falling under the purview of that clause. I have also 
said enough to indicate that, according to my view of the law; 
neither s. 35 nor s. 235 of the Criminal Procedure Code stands in 
the way of separate convictions and separate sentences for each 
offence of which the accused is found guilty in the same trial, 


‘though, as a matter of substantive law, s. 71 of the Indian Penal 


Code affects the measure, or, rather the limit, of punishment, and, 


’ asa matter of adjective law, s. 35 of the Criminal Procedure Code 


has a bearing upon the same question with reference to the 
powers of the Court awarding the sentence, and with reference: 
to the right of appeal.” 


To hold otherwise would be to render section 35 
inconsistent with sections 245 and 258 of the Code, 
under which the magistrate, if he finds the accused 
guilty, is.bound to pass sentence vpon him according 
to law. Further, if an accused person (of course, 
subject to section 71 of the Indian Penal Code) is 
convicted of two or more offences at the same trial 
and a separate sentence was not passed upon him in 
respect of each offence, or he was sentenced to one 
consolidated punishment in respect of all the offences 
of which he has been convicted, difficulties would 





(1) (1888) LL.R, 10 All. 58 at p. 67. 
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irise on appeal or revision if he is acquitted of one 
xr.more of the offences and the conviction for the 
yther offences is confirmed. Cases decided prior to 
the amending Act (XVIII of 1923) are of little 
assistance when the construction of section ” 35 is 
under consideration. 

For instance, in Queen-Empress v. Aw Wa (1) 
it was held that 


“ while separate convictions under sections 45 and 51 of the 
Excise Act are permissible, separate sentences for the same 
sections are ¢ illegal. 2 


But it is to be observed that by section 7 of Act 
XVIII of 1923 the word “distinct” was deleted from 
section 35, and, in my opinion, the ruling in Queen- 
Empress v. Aw Wa (1) is no longer to be regarded 
as an authority on the construction of section 35, {see 
Emperor v. Piru Rama (2), Emperor. v. Pandu 
Avachit (3); Sothavalu v. Rama Kone (4)]. 

The sentence passed upon the accused must be 
revised, and an. order will be passed in the sense 
proposed by Ba U J. 


Ba U, J.—The respondent was sent up for trial 
under sections 30 (d) and 37 of the Burma Excise 
Act for illegal possession of 4/5th quart of country 
spirit and instruments for manufacturing excisable 
articles. When the particulars of the offences were 
read out and -explained to her, the respondent 
‘pleaded guilty to both the charges. The magistrate 
accepted the plea of guilty but convicted her under 
section 30 (d) only, and directed her to pay a fine 
-of Rs. 12 or, in default, to undergo 15 days’ 
rigorous imprisonment. 


{1) 1 L.B.R. 33. (3) (1928) LL.R. 52 Bom. 277 
(2) (1925) L.L.R. 49 Bom. 916. (4) (1933) IL.L.R. 56 Mad. 481. 
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The following two questions now arise for 
consideration : 


(1) Could the magistrate refrain from convicting the respondent 
under section 37 of the Excise Act after he had accepted the plea 
of guilty to the charge thereunder ? 

(2) If he could not, must he then pass separate sentences for 
each of the two offences of which he found the Seal 
guilty ? 


The case was tried as a summons case. The 
magistrate must therefore follow the procedure laid. 
down in Chapter 20 of the Criminal Procedure Code. 
The relevant sections of the said chapiet are sections 
242, 243, 244 and 245; 


Seclion 242,—‘* When the accused appears or is aaa before 

the magistrate, the particulars of the offence of which he is 
accused shall be stated to him, and he shall be asked if he has 
any cause to show why he should not be convicted ; but it shall 
not be necessary to frame a formal charge.” 
Section 243.—" If the accused admits that he has committed the 
offence of which he is accused, his admission shall be recorded as 
nearly as possible in the words used by him, and, if he shows no 
sufficient cause why he should not be convicted, the. magistrate 
may convict him accordingly.” 

Section 244,—" If the magistrate does not convict the accused 
under the preceding section or, if the accused does not make such 
admission, the magistrate shall proceed to hear the complainant (if 
any), and take all such evidence as may be produced in support 
of the prosecution, and also to hear the accused and take all such 
evidence as he produces in his defence e he 

Section 245 (1).—‘' If the magistrate upon baie the evidence 
referred to in section 244 and such further evidence (if any) as he 
may, of his own motion, cause to be produced, and (if he thinks 
fit) examining the accused, nats the accused not guilty, he shall 
record an order of acquittal.’ 

(2) ‘“ Where the magistrate does not proceed in accordance 
with the provisions of section 349 or section 562, he shall, if he 
finds the accused guilty, pass sentence upon him according to law.” 


Now, what is clear is that, if the accused pleads 
guilty, two courses are open to the magistrate. He 
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may accept the plea and convict the accused, or 
else refuse to accept the plea and proceed with 
the trial. If he proceeds with the trial he must 
find the accused either guilty or not guilty. If he 
finds the accused not guilty, he must acquit him ; 
but if he finds the accused guilty, then he must 
sentence him according to law. 

There is a similar provision, namely section 258, 
which relates to the trial of warrant cases. 
According to that section also the magistrate must in 
a warrant case, if he has framed a charge against 
the accused, find the accused either guilty or 
not guilty. If he finds the accused guilty he 
must pass sentence according to law. Both section 
246 and 258 are mandatory provisions and so, in 
my opinion, the magistrate has no option, but 
must pass sentence according to law if he finds 
the accused guilty of the offence with which he 
is charged. The matter does not, however, stop 
here. There is another section in the Criminal 
Procedure Code which deals with the question of 
sentence. I refer to section 35. The portion of it 
that is relevant to the purpose in hand is in these 
tefins + 


35. (1) “ When a person is convicted at one trial of two or 
more offences, the Court may, subject to the provisions of section 
71 of the Indian Penal Code, sentence him, for such offences, to 

the several punishments prescribed therefor which such Court is 

competent to inflict; such punishments, when consisting of 
imprisonment or transportation, to commence the ene after the 
expiration of the other in such order as the Court may direct; 
unless the Court. directs that such punishments shall run con- 
currently.” 


What do the words “the Court may, subject 
to the provisions of section 71 of the Indian Penal 
Code, sentence him for such offences, to the several 
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punishments prescribed therefor’ mean? Do they 
mean that in a case where the provisions of. section 
71 of the Indian Penal Code do not come into 
play the Court’ can pass one sentence for one 
offence and decline to pass sentences for other 
offences though it may find the accused guilty 
thereof ? 

Divergent views have. been expressed on this 
question. aa a 

In the case of Queen-Empress v. Nga Kyin' U 
(1) the magistrate convicted the accused under 
section 458 and section 324. of the Indian Penal. 
Code, but did not pass separate sentences for each 
of the two offences of which he found the accused 
guilty. He passed only one sentence of two years’ 
rigorous imprisonment. The case was submitted 
to the Judicial Commissioner, Lower Burma, for 
enhancement of the sentence on the following 
two grounds: ; ; 

(1) ‘That separate sentences should have been passed for . 

each offence ;” 
(2) ‘‘ That the sentence is inadequate.” 


On this reference the learned Judicial Com-. 
missioner said: ‘‘On the first point I do not think 
that a Criminal Court is bound to pass separate 
sentences for each offence of which an accused 
may be found guilty. Section 35 of the Code of 
Criminal Procedure is permissive only.” 

The Bombay High Court, however, held a 
different view in Qucen-Empress v. Phakeera (2), 
the headnote of which is in these terms : 

; ““ When the accused is tried at one trial on two separate charges 


for two distinct offences, and convictions are recorded on both 
charges, separate sentences ought to be passed. ”’ 


(1) S.J.L.B. 271. | 
(2) (1888) Ratantal’s Unreported Cr, Cas. of the Bom. H.C, 369. 
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See also Reg. v. Tukaya Bin Tamana (1). 
Tie same view was held by the Allahabad 
High . Court. in Queen-Empress v Wazir Jan (2). 

What is clear now is that the High Courts of 
. Bombay and Allahabad agree in holding that the 
sentence, even though it may be nominal, should 
be passed on conviction on each of the offences 
charged. It is true that these cases were decided 
under the ‘Criminal Procedure Code of 1882, but 
section 35 of the present Code, as amended by Act 
XVIII of 1923, is practically the same as section 35 
of the Code of 1882 for the purpose in hand. 

The view thus taken by the Allahabad and 
‘Bombay High Courts. is, in my opinion, the correct 
view of the law, and I respectfully agree with it. 
Section 35 of the Code of Criminal Procedure, as it 
stands, in my opinion, means nothing more nor 
less than this, that in a case where the provisions 
of section 71 of the Indian Penal Code do not come 
into play the Court has no discretion whatever to 
pass only one sentence for one offence and decline 
to pass sentences for the other offences of which 
it may find the accused guilty. Separate sentences 
must be passed for the several offences of which 
the Court finds the accused guilty. The aggregate 
punishment and the length of the period of imprison- 
ment must not, of course, exceed the limit fixed 
by the provisos. If that is not the proper view 
to be taken of this section, it cannot, in. my 
opinion, be reconciled with sections 245 and 258, 

For all these reasons I would convict the 
respondent under section 37 of the Excise Act and 
‘direct her to pay a fine of Rs. 2 or, in default, to 
undergo one week’s rigorous imprisonment. I would 


(1) (1876) LLL.R. 1 Bom. 214. (2) (1888) LL.R. 10 All. 58, 
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reduce the sentence of fine passed under section 
30 (d) to Rs. 10, As the whole amount thst was 
imposed by the trial Court under section 30(d) has 
been paid in, the respondent will now have nothing 
to pay. 





APPELLATE CIVIL. 
Before Sir Arthur Page, Kt., Chief Justice, and Mr. Justice Shaw. 


S.P.S. MANI IYER. 
P Vv, ; . 
D. K. SYED EBRAHIM AnD ANOTHER, *— 


Insolvency—Costs awarded to insolvent in suit for damages for personal tort— 
Application by money decrce-holder for attachment—Official. Assignee’s 
claim—Non-intervention by Official Assignee-——Insolvent’s right of disposal, 

The respondents who became insolvent brought a suit Claiming damages 
for a personal tort, and in the course of the proceedings they were awarded 
costs in the Appellate Court and before the Privy Council, They had not then 
obtained their discharge. The appellant who had obtained prior to the 
insolvency a money decree against them applied for leave to execute his decree 
by attachment of the costs awarded to the insolvents. 

Held, that the damages obtained by an undischarged insolvent in respect of 

a personal Wrong and costs awarded to an insolvent in such a suit are property 

of the insolvent which is capable of passing to his assignee in insolvency under 

the Presidency-Towns Insolvency Act. 

Affleck v. Hammond, (1912) 3 K.B.D. 162; Bailey v. Thurston & Co., (1903) 

1 K.B.D, 137; In re Graydon, (1896) 1Q.B.D. 417; In re Penta (1900) 

1Q.B.D, 122—referred to. 

Ex parte Vine, (1878) 8 Ch, Div. acitiaiad from. 

But the property will not pass to the Saait aie De until he has intervened 
and claimed it. 

Choung Taik v, Ma Thein Nu, 1.L.R, 8 Ran. 665. -—veferrved to, 


Held further that as the Official Assignee had not intervened, the appellant 
ought not to be given leave to execute his decree. ° 


Cohen v. Mitchell, (1890) 25 Q.B.D. 262— applied. 

Ray for the appellant. Costs awarded in favour 
of an undischarged insolvent are property which 
is capable of passing to the Official Assignee, and 
is therefore attachable in execution at the instance 





* Civil Misc. Appeal No. 82 of 1933 from the order of this Court on the 
Original Side in Insolvency Case No. 34 of 1929. 
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of any person who holds a decree against such 
insolvent. In the present case leave to execute the 
decree was originally granted by the Insolvency 
Court, but on review the same Court held that 
such costs are not divisible amongst the creditors. 
The. order passed on review is erroneous, 


Basu for the respondents. The decree in question 
has been assigned to a third party, and the 
appellant’ has no locus standi to prosecute the 
appeal. 

‘No damages have yet been awarded in the 
. present case. Assuming that damages had been 
awarded the Official Assignee can intervene only 
if the insolvent has placed the amount of such 
damages in some furm of investment or other. If 
‘he chooses to expend the money the Official 
Assignee is powerless in the matter. Ex parte 
Vine. In re Wilson (1). . 


. [Pace,. C.J. -. What is the principle underlying 
that decision? Is not the correct principle of law 
enunciated in In re Roberts (2).] 


That was not a case where damages in respect 
of a tort was involved. Moreover, it is only in 
- respect of costs awarded in favour. of the respon- 
dents, in the case reported in D. K. Cassim & Sons 
v. V.M. Abdul Rahman (3), that the appellant is 
seeking to take out execution. These costs were 
withdrawn by the respondents after the order passed 
on review, and it would be a reasonable view to 
hold that the costs were awarded for the purpose 
of enabling the respondents to prosecute their action 
in tort. 


(1) 8 Ch.D. 364. (2) (1900) 1 Q.B. 122. 
(3) LL.R. 8 Ran, 441. 
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PaGE, C.J.—This appeal must be dismissed. 

Before D.K. Cassim & Sons were adjudicated 
insolvent the appellant obtained a money decree 
against them. It appears that the insolvents krought 
a suit for damages for a personal tort, and in the 
course of these proceedings in the appellate Court 
and before the Privy Council costs were awarded . 
to the insolvents. The insolvents have not obtained 
their discharge. The appellant has now applied in 
insolvency that leave should be granted to him to 
execute the decree that he had obtained against 
the insolvents by attachment of the costs that have: 
been awarded tou them, and on the 5th of May 
1933 Sen J. ordered “that the petitioner abovenamed. 
be and he is hereby granted leave to execute the 
decree against the insolvents abovenamed in the 
suit hereinafter mentioned on condition that whatever 
is realized less expenses is paid to the Official 
Assignee.” 

The insolvents then applied for a review of that 
order upon the ground that the costs in question 
had been “awarded to the petitioners in an action 
instituted by them to recover damages in respect of 
a wrong suffered by them, and such costs are not 
divisible among the creditors.”’ 


On the 20th of June 1933 Sen J. reviewed the 
said order, and cancelled the leave that had. been 
granted to the appellant to execute his decree as 
prayed. aa. 

- Now, I am of opinion that the case of Ex parte 
Vine. In re Wilson (1) does not correctly state the 
law as it now obtains, in so far as in that case it 
was laid down that a trustee in bankruptcy canno 


{1) (1878) 8 Ch.D, 364. 
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intercept the damages recovered for a personal wrong 
done to an undischarged bankrupt. 

In my opinion ‘damages obtained by an undis- 
_ charged insolvent in respect of a personal wrong and 
costs awarded to an insolvent in such a suit are 


property of the insolvent which is capable of passing - 


to his assignee in insolvency under the Presidency- 
Towns Insolvency Act [In re Roberts (1); In re 
Graydon (2) ; Bailey v. Thurston & Co. Lid. (3) ; 
- Affleck v. Hammond (4)]. But under.that Act such 
property will not pass to the Official Assignee until 
he has intervened and claimed it [C. Choung Taik 
‘and another v. Ma Thein Nu (5)]; and until the 
Official Assignee has intervened the doctrine of 
Cohen v. Mitchell (6) applies to transactions by the 
insolvent relating to such property, namely, that 
“until the trustee intervenes all transactions by a 
bankrupt after his bankruptcy with any person deal- 
ing with him bona fide and for value in respect of 
_his after-acquired property, whether with or without 
knowledge of the bankruptcy, are valid against the 
trustee.” Ma Phaw v. Maung Ba (7) was decided 
‘under section 28 (4) of the Provincial Insolvency Act, 
1920, and is not ad rem. 

_ Now, applying the law thus stated to the facts of 
the present case I am clearly of opinion that leave 
“to execute his decree ought not to be granted to 
the appellant. The Official Assignee has not inter- 
vened and ciaimed these costs, and in these circum- 
stances the plaintiff ought not to be allowed to 
execute his decree against the insolvents by attach- 
ment of the sums representing these costs. - 


(1) (1900) 1 Q.B.D, 122. (4) (1912) 3 K.B.D, 162. 
(2) (1896) 1 Q.B.D. 417. (5) (1930) LL.R. 8 Ran. 665. 
(3) (1903) 1 K,B.D. 137. (6) (1890) 25 Q.B,D. 262, 


(7) (1926) LL.R.4 Ran. 125, 
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The appeal is dismissed with costs. The respon- 
dents are entitled to their costs, advocate’s fee 
three gold mohurs in each Court. 


SHuaw, J.—I agree. 


ORIGINAL CIVIL. 
Before Mr. Justice Leach, 


BHAIYET 
v. 
L. CHONG KHA anp orHERs.* 

High Court's inherent powers—Dismissal of suit on ground of want of 
jurisdiction—Return of plaint to plaintiff—Civil Procedure Code (Act V of 
1908), O. 7, 7. 10—Absence of rule in High Court. 

Although Order 7, rule 10, of the Code of Civil Procedure does not apply to 
the High Court, it may by reason of its inherent powers direct, in a suit which 


it has dismissed for want of jurisdiction, that the plaint shall be returned to 
the plaintiff so that he may file it in the proper Court, and thus avoid losing the 


court-fee already paid. 
Prabhakarbhat v. Pandit, .L.R. 8 Bom. 313—applied, 

C.T.A.M. Firm v,. Ko Yin Gyi, 1.L.R.7 Ran. 88; Galstaun v. Raja Janaki 
Nath, 38 C.W.N. 185— referred to, : 

On the Original Side the trial Judge dismissed 
the suit on the ground that the Court had no 
jurisdiction to try it. The plaintiff was seeking to 
enforce a mortgage by deposit of title-deeds effected 
in Rangoon of property situate in Mandalay. The 
learned Judge held that the suit was a suit for 
land within clause 10 of the Letters Patent, anc 
-consequently that he could not try it. The plaintif 
now applied for the return of his plaint in orde: 
that he might file it in the proper Court with ; 
view to saving the court-fee already paid thereon 


A. Eggar (Government Advocate) for the Collecto 
of Rangoon. There is no authority under the Civ: 





* Civil Regular Suit No, 164 of 1933. 
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Procedute Code for the return of the plaint in 
order that the same court-fee stamp may be used 
when filing the plaint in another Court. Order 7, 
rule 10, does not apply to this Court ; see Order 
49, rule 3. 

The stamp has been cancelled under s. 30 of 
the Court-fees Act, and cannot be used again. 
Sections 13, 14 and 15 of the Act provide for the 
refund of the court-fee, but not in a case like the 
present case. 

S. 151 of the Code of Civil Procedure does not 
give the Court power to alter the provisions of the 
Court-fees Act. 


Doctor for the plaintiff. Although there is no 
provision in the rules of the High Court for the 
return of a plaint as in the Civil Procedure Code, 
yet there is no rule to prevent the Court from 
' doing so in the exercise of its inherent powers. It 
. would be unfair and a hardship on the plaintiff 
that he should be obliged to pay his court-fees 
over again when his plaint is thrown out on the 
sole ground of want of jurisdiction. See Prabhakar- 
bhat v. Pandit (1). 


LeacH, J.—On the 18th December 1933 I 
dismissed this suit on the ground that this Court had 
no jurisdiction to try it. The plaintiff was seeking 
to enforce an equitable mortgage claimed in respect 
of property situate in Mandalay. I held that the 
suit was a suit for land within the meaning of 
clause 10 of the Letters Patent and as the mort- 
gaged property was not within the limits of the 
Court’s jurisdiction I had no power to decide the 
case. The plaintiff was, therefore, left to seek his 


remedy in the District Court of Mandalay. The 


1) LL.R. & Bom. 313. 
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plaintiff now asks that the plaint be returned to 
him for filing in that Court. His application is 
opposed by the Government Advocate on ,behalf of 
the Collector, the contention being that the law as 
it stands at present does not allow the plaint to 
be returned, and that the plaintiff must file a fresh 
plaint in the District Court which will involve pay- 


ing another court-fee. 


Order 7, rule 10, of the Code of Civil Procedure 
provides that the plaint shall at any stage of the 
suit be returned to be presented to the Court in 
which the suit should have been instituted, and 
that on returning a plaint the Judge shall endorse 
thereon the date of the presentation and return, 
the name of the party presenting it and a 
brief statement of the reasons for returning: it. 
Sir Dinshah Mulla in his notes on this Rule points 
out that the words “at any stage of the suit’’ were 
added to give effect to the Full Bench decision of 
the Bombay High Court in Prabhakarbhat v 
Vishwambhar (1) in which it was held that a plaint 
may be returned to be presented to the proper 
Court, even after the trial has begun and concluded 
Order 49, rule 3, however, provides that Order 7 
tule 10, shall not apply to Chartered High Courts 
The reason is that Chartered High Courts hav 
power to frame their own rules. No rule on thi: 
subject has in fact been framed by this Court, and 
therefore, there is no direct provision of law whicl 
I can apply, but it is urged on behalf of th 
plaintiff that the Court has inherent power to orde 
the plaint to be returned for filing in the prope 
Court. For reasons which I will state I conside 
that this is the correct view. 


(1) (1884; LL.R. 8 Bom. 313. 
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The inherent powers of the Court have been 
voked in cases of an analogous nature. In C.7.A.M. 
hettyar firm v. Ko Yin Gyi (1) a Bench of this 
ourt called in aid its inherent powers in order to 
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plication for review filed in the alternative, but 
hich the applicants were justified in filing as the 
sult of an error on the part of the Court. In 
alstaun v. Raja Janaki Nath (2) a Bench of the 
alcutta High Court granted, in the exercise of the 
therent powers: of the Court, a certificate entitling 
a appellant to a refund of court-fees paid on a 
1emorandum -of appeal which had not been registered 
n the ground that it was out of time, the delay not 
aving been caused by the appellant. 

When this suit was filed Das J., sitting on the 
)riginal Side of this Court, had held that a mortgage 
uit was not a suit for land within the meaning of 
lause 10 of the Letters Patent and that the Court 
iad jurisdiction. to try such a suit, although the 
nortgaged property was outside the limits of the 
vourt’s jurisdiction. The same view had also been 
aken by Shaw J. In these circumstances the 
rlaintiff was justified in filing his suit in this Court. 
[he suit was not decided because I was not bound 
vy these decisions, and I took the view that a 
nortgage suit was a suit for land. I might mention 
chat the question whether a mortgage suit is a suit 
‘or land has since been considered by a Full Bench 
of this Court and a binding decision will now be 
given.* 

The plaintiff filed his suit in this Court in the 
belief that he would obtain from it an adjudication 
on his claim. He did not. obtain an adjudication 


4) (1929) I.L.R. 7 Ran. 88, {2} 38 C.W.N. 185. 
* Reporied at (1934) ILL.R. 12 Ran. at p. 370—Ed, 
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because the case happened to come before a Judge 
who differed from the decisions of the Court on 
which he was relying. In my opinion it would be 
unjust to require him to pay another court-fee in 
these circumstances. In Prabhakarbhat v. Vishwam- 
bhar Pandit (1) West J. observed : 


‘ Apart from fiscal considerations the Courts ought to aid, 
rather than obstruct, a plaintiff in thus placing his case before the 
proper tribunal, and theefiscal interests of the Gcvernment do not, 
in such cases, need guarding beyond the necessary sense of the 
laws made fcr that purpose. Where a court-fee on the institution 
of a suit has been paid in a Ccurt which cannot possibly afford 
the relief sought, it dces nct seem consistent with sound! principle 
that the plaintiff should be condemned to Icse the fee thus paid, 
or that he should not be allowed to ask without paying a second 
fee fcr an adjudication from a Court which can really give one. 
Apart, therefore, from any special rules prescribed by the Legisla- 
iure, the return of a plaint in the case supposed would be, at least, 
an allowable and uncbjectionable course.” 


These observations apply with full force to the 
present case. 

I hold that it is just that the plaint in this case 
should be returned to the plaintiff for the purpose 
of filing in the proper Court, and that by virtue of 
the inherent powers of the Court I can direct this 
to be done. The plaint will, accordingly, be returned 
to the plaintiff with an endorsement thereon showing 
the date of its presentation and return, the name 
of the party presenting it, and giving a brief 
statement of the reasons for its return. For the 
purposes of the record of this Court a copy of the 
plaint can be made and filed in place of the 
original. : 





(1) (1884) ILL.R. 8 Bom. 313. 
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APPELLATE CIVIL. 


Before Sir Arthur Page, Kt., Chief Justice, and Mr. Justice Ba U. 


MA JOO TEAN AND ANOTHER 1934 
® * v. May 22. 
THE COLLECTOR OF RANGOON.* 


Receiver—Appointment in mortgage suit—Nature of possession and title of 
receiver—Collection of rents and profits—Morigagee’s title io rents and 
profits—Priority of Crown debts—Transfer of Property Act (IV of 1882 and 
XX of 1929}, s, 8. 

Both in England and in India it is open to the Court to appoint a receiver 
in a mortgage suit ina proper Case. 

Jaikissondas v. Zenabai, 1.L.R. 14 Bom. 451; Pratchett v. Drew, (1924) 
1 Ch, 280—referred to. 

A receiver appointed by the Court collects and receives, pending the 
determination of the proceedings, the rents and profits of the property entristed 
to him for the benefit of those entitled to it. The property in his hands is in 
custodid legis {or the person who can make a title to it, 

Eastern Mortgage. Co. v. Karim, 1.L.R. 52 Cal. 814; Maung Ohn Tin v. 
P.R.M.P.S.R.M. Firm, 1.L.R. 7 Ran. 425— referred to, 

The rents and profits arising out of mortgaged land in the hands of a 
receiver primd facie are not sums payable to the mortgagor, but form part of 
the mortgaged property upon which the debt due to the mortgagee was 
secured, 4 : é ‘ 

‘Held, that the Crown is not entitled to be paid such rents and profits in 
respect of a debt due by the mortgagor to Government in priority to the party 
entitled to it, viz., the mortgagee decree-holder. 

’ Ashgar Reza v. Md. Hussein, 1.L.R. 30 Cal. 556; Bank of Upper India v. 
Administrator-General of Bengal, 22 C.W.N. 793 ; Raja Gotir Chandra v, Raja 
Makunda Deb, 9 C.W.N.710; Tilok Chand v. Beatte & Co., 29 C.W.N, 953— 
referred to, 

Rameshwar v. Shaba, 1.L.R. 47 Cal. 418; Sri Raja Rao Venkatakumara v- 
Gokuldoss, 1.L.R. 54 Mad. 565—dissented from. 4 


‘The plaintifis obtained a mortgage decree on the 
Original Side against the defendants as mortgagors. 
During the pendency of the suit a receiver was 
appointed by the Court at the instance of the mortgagees. 


* Civil Misc. Appeal No. 138 of 1933 from the order of this Court on the 
Original Side in Civil Regular Suit No, 141 of 1931, 
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The receiver had in his hands moneys representing 
rents collected by him. 

The Collector of Rangoon claimed a sum of 
Rs. 1,029 being the amount of forfeiture imposed 
under section 19(G) of the Court-fees Act from the 
defendants, and applied to the eatin for eases of 
the sum out of the rents. 

The learned advocate for the mortgagees stated 
that in another suit a receiver had also funds in his 
hands belonging to the first defendant, and that the 
Collector should be paid out of both funds, and not 
from the rents collected in this suit alone. He did 
not contend that the rents .were charged to the 
mortgagees, and upon that basis the learned trial 
Judge granted the application of the Collector. On 
appeal the mortgagees contended that both under the 
mortgage deed and under section 8 of the Transfer of 
Property Act they were entitled to the rents collected 
in the suit in satisfaction of their mortgage decree. 


Hlormasji for the appellant. The mortgage deed 
includes in the transfer all the “estate, right, title, 
interest, property, claim and demand whatsoever of the 
mortgagors”’ in the mortgaged property, and it is 


_ therefore clear that all the rents and profits accruing 


from the mortgaged property after the. transfer are 
charged under the mortgage. 8. 8 of the Transfer 
of Property Act declares that rents and _ profits 
accruing after the transfer are included in the legal 
incidents of the transfer. Ashgar Reza Khan v. 
Md. Mehdi Hussein (1); Wilson v. Wilson (2). 
As soon as the mortgagee exercises his rights, by the 
appointment of a receiver, the receiver holds the 
rents and profits collected for the benefit of the party 
obtaining his appointment. M aharajah of Pitapuram 


(1) L.L.R. 30 Cal. 556. (2) 14 Eq. Cas. 32, 40. 
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v. Gokuldoss (1), Where the receiver so holds the 
property the Crown has no right to prior payment in 
respect of its debts. The Crown debt in the present 
. case was incurred long after the mortgage. 

Soniram Rameshur v. Mary Pinto (2) was a case 
of an unsecured creditor and is no authority in the 
present case. 


A. Eggar (Government Advocate) for the Crown. 
S. 8 of the Transfer of Property Act has no appli- 
cation to the case of a mortgage which is defined to 
be a transfer of an interest in specific immovable 
property. There is no magic in the term ‘ English 
mortgage ;” it is only an interest carved out of the 
estate of the mortgagor which is transferred to the 
mortgagee, and this may be conveniently described 
as a “ mortgagee’s intérest.” The mortgagee's rights 
are specifically detailed in the Act. 

Where the mortgagor remains in possession of 
the mortgaged property and is in receipt of the rents 
and profits he is not accountable to the mortgagee ; 
and this ought to be the test which should determine 
whether the rents and profits can be deemed to be 
subject to the mortgage. 

The Transter of Property Amendimeni Aci of i929 
s. 694 has now entitled the mortgagee to have a 
receiver appointed of his own accord under certain 
conditions, and it is possible that on the appointment 
of a receiver in such a case the rents and profits are 
subject to the mortgage. But where the mortgagee 
“comes to Court for the appointment of a receiver 
the receiver is no more than an officer of the Court 
holding the property for the benefit of whoever 
may be entitled to it.’ The rents and profits are 





(1) LL.R. 54 Mad. 565, (2) LL.L.R. 11 Ran. 467. 
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movable property, and no charge can be created on 
them except by taking possession. 

Dwijendra yv. Joges Chandra (1); Eastern’ Mort- 
gage and Agency Co., Lid. v. Muhammad Karim 
(2); Maung Ohu Tin v. P.R.M.P.S.R.M. Chetlyar 
Firm (3); Orr v. Muthia Chetti (4); Pratchett v. 
Drew (5); Jaikissondas v. Zenabai (6). 


PaGE, C.J.—This appeal must be allowed. 

The plaintiff in a mortgage suit obtained a decree 
against the defendant. Pending the determination of 
the suit a receiver was appointed by the Court on 
the 18th of May 1931 “to take possession of the 
suit property” with the exception of a small strip of 
land. r ; 

Now, what is the nature of the possession ofa 
receiver so appointed ? 


“The nature of the office of a receiver is simply this, that he 
is an impartial person appointed by the Court to ccllect and 
receive pending the proceedings the rents, issues and profits of 
land or personal estate or other things in question which it does 
not seem reasonable to the Court that either party should collect 
or receive. The object sought by the appointment of a receiver is 
the safeguarding of property for the benefit of those entitled to it. 
His possession is on behalf and for the benefit of all the parties to 
the suit in which he is appointed, and is the possession of all the 
said parties according to their titles. The property in his hands 
is in custodié legis for the person who can make a title to it. The | 
title of the real owner is in no way affected either in theory or on 
‘principle by his appointment. He collects and receives the rents, 
issues and profits not upon his own title but upon the title of some 
‘persons, parties to the action.” 


[per Mukerji J. in Eastern Mortgage and Agency 
Co., Litd.- and T. C. Tweedie v. Muhammad Fuzlul 
(1) 39 Cal, LJ. 57. (4) LL.R. 17 Mad, 501, 


(2) I.L.R. 52 Cal. 914, 931. (5) (1924) 1 Ch, 280, 283. 
(3) LL.R. 7 Ran, 425, (6) LL.R. 14 Bom. 431. 
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Karim and another (1); Maung Ohn Tin v. P.R.M. 
P.S.R.M. Chettyar Firm and others (2)]. 

Tke question in the present case is with respect 
to who is entitled to the rents and profits which 
were collected by the receiver. At one time the 
Court felt some diffidence in appointing a receiver at 
all in a mortgage suit, but both in England and in 
India the propriety of appointing a receiver in a 
suitable case cannot now be challenged. [Jaikissondas 
Gangadas v. Zenabai and Kazi Mahomed Miya Dada 
- Miya (3) and Pratchett v. Drew (4).] 


In the petition of the Collector of Rangoon the 
petitioner states that he “is desirous of having an 
order passed directing the Official Receiver to pay 
to your petitioner the said sums (i.e, sums due to 
Government) as a first charge on such of the rents 
collected by him as may be payable to the defen- 
~ dant.” - s 

The question, therefore, is, ‘are the sums in the 
_-hands of the receiver representing the rents and 

profits of the land which was subject to the mortgage 
payable to the defendant, i.e. the mortgagor?” In my 
opinion they are not. Under the terms of the mortgage 
-In suit which is dated the 3rd of January 1928 it 


is inter alia provided that 


*‘in pursuance of the said agreement and in consideration of 
the sum of Rupees thirty thousand (Rs. 30,000) paid by the 
mortgagees to the mortgagors on or before the execution of 
these presents (the receipt whereof the mortgagors hereby 
acknowledge) the mortgagors hereby convey unto the mortgagees 
all that piece or parcel of garden land situate in Kwin No. 78 
Thayetkcn Circle Rangoon Town District and known as Holding 


i1} (1925) LL R. 52 Cal. 914, (3) (1890) I.L.R. 14 Bom. 431. 
(2) {1929} LL.R.7 Ran. 425, _ (4) 11924) 1 Ch. 280, 
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No. 1 of 1926-1927 and measuring acres 10°15 or thereabouts 
(fcrmerly known as Holding No. 11 of 1916-1917 in Kyetshazun 
Kwin Mingaladon Circle Insein Township) together with the 
buildings and structures thereon and bounded on the North by | 
Cart Track on the East by Prome Road on the South by land of 

Nun Han and cthers and Ywathet Village and on the West 
by Insein Road and all the appurtenances to the. said premises 
belonging and all the estate right title interest property claim 
and demand whatsoever-of the mortgagors into and upon the 
said premises to hold the said premises unto the mortgagees ' 
subject to the proviso for redemption heréinafter contained.” 


This mortgage is in the form of an English 
mortgage, and in my opinion under the terms 
thereof the rents and profits arising out of the 
land subject to the mortgage form part of the 
property subject. to the mortgage upon which repay- 
ment of the mortgage debt is secured as between 
the mortgagor and the mortgagee. In my opinion 
under the express terms of the deed of mortgage 
the mortgagee was entitled as a secured creditor 
of the judgment-debtor to the rents and profits of 
the land “of which the receiver was in possession. 
As at present advised I am further of opinion that 
even if no reference had been made specifically to 
the transfer of “all the estate, right. title, interest, 
property, claim and demand whatsoever of the 
mortgagors into and upon the said premises” by 
reason of the provisions of section:8 of the Transfer 
of Property Act in like manner the rents and profits 
arising out of the mortgaged land in the hands of 
the receiver would form part of the mortgage which 
was created to secure repayment of the loan. 
[Ashgar Reza v. Md. Mehdi Hussein (1); Raja 
Gour Chandra Gajapati Narayan Deb vy. Raja 


| Makunda Deb and others (2); Bank of Upper India v, 





(1) (1903) ILL.R. 30 Cal. 556, 12) 9 C.W.N. 710. 
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ddento trang Gaeta of Bengal (1); Tilok Chand 
Surana and another v. J. B. Beattie & Co. (2).] 

Although the Court when construing a statute 
such “as the Transfer of Property Act must exercise 
‘caution in referring either to English statutes or 
English authorities, in my opinion the view which 
‘I. have expressed. is in consonance with the rule 
obtaining in English law; for in Wilson v. Wilson 
(3) I find Malins V.C. observing 


“ we habe perfectly well that a mortgagee of land has a right 
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‘from the very day cf his ‘mortgage, to receive the rents. We 


“also know that if he does not choose to enter into possession 
“or give notice to the tenants, but regards his security as 
sufficient: and allows the mortgagor to receive the rents, those 
rents can never be recovered back again as rents.” 


Now, that means, I apprehend, not that the mort- 

gagee has not a legal title to the rents as forming 

part of his.’security, but that if he allows the 

mortgagor in possession to receive the rents he may 

be precluded irom recovering those rents from the 

' mortgagor in the particular: circumstances of the 
case. - (* : 

I desire further to state, with all due deference, 
that as at» present advised I am _ not satisfied that 
the ratio decidendi of _Rameshwar Singh v. Chun 
Lal Shaba (4) and Sri Raja Rao Venkatakumara 
_Mahipathi Surya Rao Bahadur Garu, The Maharajah 
of Pittapuram v. Gokuldoss Goverdhandoss (5) was 
correct, namely, that 
“the possession of a receiver ina mortgage suit was pri:nd facie 
‘for the benefit of the party who had obtained the appointment. 


On this principle it has been argued that the receiver whe was 
appoinied at the instance of the frst mortgagee holds the property 


(1) 22 C.W.N, 793. (3) L.R, 14 Eg. Cas. 30 at p, 40. 
(2) 29 C.W.N, 953 at p, 961. (4) (1920) LL.R. 47 Cal. 418, 
15; (1931) LL.R. 54 Mad. 565. 
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s 
for his benefit alone, and is bound to make over to him the entire 
income for the satisfaction of his dues. In our opinion this 
contention is clearly well-founded.” 


With ali respect I am disposed to think that the 

appointment of a receiver by the.Court under Order 
40, rule 1, in no way diminishes or enlarges the title 
to the property which comes into his possession so 
far as the person otherwise entitled to it is con- 
cerned.. It follows, therefore, that the sums of money 
in the hands of the receiver are not sums payable 
to the mortgagor, but form part of the mortgaged ~ 
property upon which the debt due to the mortgagee 
was secured. ; 
- In these circumstances, in my opinion, the Crown 
is not entitled to claim to be paid this sum in priority 
to'the party entitled to it, namely, the mortgagee 
decree-holder. 

The appeal must be allowed, the order of Leach J. 
set aside, and the application dismissed with costs, 
five gold mohurs in each Court. es 


Ba U, J.—I agree. 


G.B.C.P.0.—No. 28, H.C.R., 31-7-34—2,500 
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APPELLATE CRIMINAL. 


e . 
Before Mr. Justice Mya Bu and Mr, Justice Dunkley. 


NGA SEIN GALE 
ar Vv. 


KING-EMPEROR.* . 


nkenness, voluntary—Offence of muyder—Specific intent constituting the 
crime—Knowledge and intent—Natural and probable consequence of an 
act—dAccused’s intention to murder—Rousing of passion to kill by voluntary 
drinking — Drunkenness as palliation. 

Zvidence of drunkenness which renders the accused incapable of ‘forming 
specific intent essential to constitute the crime ought to be taken into 
sideration with the other facts proved in order to determine whether he had 
intent, but evidence of drunkenness falling short of a proved incapacity in 
accused to form the intent necessary to constitute the crime, and merely. 
blishing that his mind was affected by drink so thathe more readily gave 
7tosome violent passion, does not rebut the presumption that a _ man 
nds the natural consequences of his acts. 

Director of Public Prosecutions v. Beard, (1920) A.C, 479—followed, 


Tun Baw v. King-Emperor, 6 L.B.R. 100—approved, 

Re. Mandru:Gadaba, 1.L.R. 38 Mad. 479; Sheru v. The Crown, LL.R. 7 
1 50—referred to. 

Drunkenness falling’ short’ of a proved ‘incapacity to form the necessary 
mt may nevertheless. be taken into consideration as a palliation in inflicting 
tence. . ; 
Waryam Singh v. The Crowns I.L.R, 7 Lah, eee from. - 

The accused became very drunk, bul knew what he was doing. He went 
iis house, took hold of a da and going along the road shouted hisintention 
xill a person with whom he had had a dispute. A person on the road gently 
xd to pacify him and thereupon the accused not only threatened to cut him, 
: followed him and inflicted such wounds on him that the person died, 


Held, on the facts of the case that the accus:d must be imputed with the . 


ne knowledge as he would have had had he been sober, and his act 
ounted to murder for which there were no extenuating circuinstances, 


Christopher for the accused. 


Tun Byu (Assistant Government. Advocate) for 
1e Crown. 


* Criminal Appeal No, 1992 of 1933 from the order of the Sessions Judge 
Henzada i in Sessions Trial No, 30 of 1933. 


34 
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DUNKLEY, J.—On the 30th August, 1933, there 
was a drinking orgie, in which the appellant Nga 
Sein Gale took part, in the house of Maung On 
Maung (5th P.W.) at Singaung-In Village. It began 
at about 9-30 am. and continued. at intervals 
throughout the day. When the appellant finally left 
On Maung’s house, at about 4 p.m., he was very 
drunk, but he could walk with a staggering gait, 
and from his actions obviously knew what he was 
about. During the morning the appellant remarked 
that he would cut a man during that day, and when 
pressed to say whom he wished to cut, after having 
taken more liquor he stated that he intended to cut 
one Po Ngwe, with whom he had had a dispute. 
‘When the appellant left. On Maung’s house he had 


_ no weapon, but: he went back to his own house. and, 


having armed himself with a da, proceeded in the 
direction of Po Ngwe’s house. He was very abusive 
and was shouting out his intention of cutting Po 
Ngwe. On the way he met the deceased Po Chit, 
who was carrying his baby on his hip. Po Chit 
tried to pacify the appellant and induce him to go 
home, but the appellant was sufficiently drunk to be 
quarrelsome and he turned on Po Chit and threatened 
to cut him. Po Chit-replied in the mildest. terms to 
the appellant, and retreated to the compound of Ma 
Shwe Ein (1st P.W.). The appellant, however, was 
not to be appeased and he followed after. Po Chit 
and inside Ma Shwe Ein’s compound cut him once 
on the head and once on his right forearm with the 
da. The deceased Po Chit was felled to the ground 
and the child rolled from his grasp. Tun Sein 
(10th P.W.), a cousin of the appellant, came and 
held the appellant and tried to take the da away 
from him. Maung Pyu (8th P.W.) and Maung Po 
Tin (9th P.W.) then picked up Po Chit and hurried 
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1 away to his house, but the appellant struggled free 
m Tun Sein’s grasp and, still carrying his da, 
nt after the persons who were assisting Po Chit 
1 threatened to cut them all. At this stage fortu- 
ely On Maung appeared on the scene, and called 
: to the appellant, and the latter, on hearing his 
nd’s voice; stopped, and On Maung was able to 

hold of the da arid after a struggle to get it 
ay from the appellant. The appellant was then 


en home by his mother, and fell into a drunken 


ep in his house. Po Chit was taken to the Ingabu 
ispital, and from. there he was° conveyed to the 
nzada Hospital. He died on the afternoon of the 
st August. The wound on the head’ had cut right 
ough the skull-bone and the brain was cut 
ough a length of 6 inches to a depth of 14 inches. 
is injury was necessarily fatal. The deceased’s 
t index and middle fingers had been cut off, this 
ury apparently having been caused when he was 
ing to ward off the blow on his head. There 
s also” an incised injury of a minor character on 
; right forearm. 

‘These facts are not now seriously disputed ; they 
uld not very well be, for they are established by 
erwhelining . evidence, Consequently, primd facie 
> appellant committed the offence of murder. In 
fence he pleads that he was so intoxicated at the 
ae that he did not’ know what he was doing, and 
claims the benefit of the .exception contained in 
ction 85 of the Indian Penal Code ; but section 85 
clearly inapplicable because there is no evidence 
1atever that the appellant was coerced into taking 
juor, and, in fact, it is plain from the evidence 
at. he drank the liquor voluntarily. The effect of 
luntary drunkenness upon criminal liability, which 
\estion involves the interpretation of the provisions 
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of section 86 of the Indian Penal Code, was exhaustively 
considered by a Full Bench of the late Chief Court 
of Lower Burma in the case of Tun Baw v. K.-E. 
(1), and it was held that the drunkenness of an 


‘accused person at the time he committed. the act, 


charged as an offence, may be and should be taken 
into consideration in cases where intention on the 
part of the accused is necessary to constitute the 
offence charged, and the intention which would be 
ascribed to a sober man in connection with an act 
must not necessarily be ascribed to a drunken man 
who does the same act; the question of. intention 
must be determined in.each individual case accord- 
ing to the actual facts proved according to acceptec 
principles.. In the case of Re Mandru Gadabc 
(2) it was pointed out that section 86 of the 
Indian Penal’ Code provides that an intoxicatec 
person should be dealt with as if he had _ the 
same knowledge as he would have had if he hac 
not been intoxicated, but it does not provide that h: 
shall be dealt with as if he had the same intent 
and Ayling J. further held that ordinary drunkennes 
makes no difference to the knowledge with which : 
man is credited, and if the accused knew what th 
natural consequences of his act were he must-b 
presumed to have intended to cause them. Thes 
decisions are in accord with the decision of the Hous 
of. Lords in the much later case of Director of Pubh 
Prosecutions v. Beard (3), where it was held th 
evidence of drunkenness which renders the accuse 
incapable of forming the specific intent essential t 
constitute the crime ought to be taken into conside: 
ation with the other facts proved, in order { 
‘determine whether he had that intent, but th: 


(1) (1912) 6 L.B.R, 100. (2) (1914) LL.R. 38 Mad. 479, 
(3) (1920). A.C, 479, . ; 
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3vidence of-drunkenness falling short of a proved 
neapacity in the accused to form the intent necessary 
‘0 constitute the crime, and merely establishing that 
ais mind was affected by drink so that he more 
readily gave way to some violent passion, doés not 
cebut the presumption that a man intends the natural 
consequences of his acts. In the case of Sheru and 
Gama v. The Crown (1), a Bench of the Lahore 
High Court, following Beard’s case (2), held that the 
presumption that a man intends the natural conse- 
quences of his acts is not rebutted by evidence of 
drunkenness falling short of ‘a proved incapacity in 
the accused to form the intent necessary to constitute 
the crime. The rule to be deduced from these 
decisions therefore appears to be that in cases of 
voluntary drunkenness an intoxicated person shall be 
dealt with as if he had the same knowledge’as he 
would have had if he had been sober; but that 
evidence of drunkenness which renders the accused 
incapable of forming the specific intention necessary 
to constitute the crime with which he is charged 
ought to be taken into consideration. in order to 
determine whether he had that intention, and in 
such cases the question of ‘intention must be 
determined in each individual case according to the 
‘actual facts proved in accordance with accepted 
principles ; but, further, that evidence of drunkenness 
falling short of a proved incapacity in the accused 
to form the intention necéssary to constitute the 
crime does not rebut the presumption that a man 
intends the natural consequences of his acts. 

Now, in the present case it is plain that the 
drunkenness of the appellant fell far short of a proved 
incapacity to form an intention to cause injury with 





(1) (1923) LL.R. 7 Lab, 50. (2) (1920) A.C, 479. 
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his da. He knew what -he was about, and his mi 
was only affected by drink to the extent that he w 
quarrelsome and ready to give way to violent passic 
under circumstances where a sober man would n 
do so. In the morning he stated his intention 
doing injury to his supposed enemy. He repeat 
this intention when he left On Maung’s house a 
deliberately armed himself with a da and went 
seek his enemy. When the deceased tried to pac 
him he picked a quarrel with the. deceased a 
threatened to cut him, and when the deceased wi 


away he followed after him and cut him. 


threatened the persons who came to the decease 
assistance. He refused to give up his weapon, wh 
had to be taken from him forcibly. All these fa 
show that the appellant was capable of forming 
intention to inflict injury with his da, and cor 
quently the ordinary presumption, that he inten 


the natural consequences of his acts, applies, : 


therefore he has rightly been found guilty of 
offence of murder. 

It remains to consider the question of sente1 
In the case of Waryam Singh v. The Crown (1 
Bench of the Lahore High Court held that un 
drunkenness amounts to unsoundness of mind sc 
to enable insanity to be pleaded by way of defe 
or the degree of drunkenness is such as to estab 
incapacity in the accused to form the intent neces: 
to constitute the crime, drunkenness is neithe 
defence nor a palliation. For this very wide - 
position Beard’s case is cited as an authority, 
with all due respect to the learned Judges 
decided Waryam Singh’s case, we are of opir 
that Beard’s case is no authority for the proposi 


(1) (1926) ILL.R. 7 Lah. 141, 
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that drunkenness is never a palliation of an offence, 
although, under the conditions stated, it is, of course, 
not a defence. The learned Judges appear to have 
overlooked the fact that in English law there is no 
alternative punishment for murder, and it seems to 
us that there must be cases where drunkenness, even 
though voluntary, ought to be considered an extenu- 
ating circumstance, justifying the imposition of the 
lesser penalty for murder under the indian Penal 
Code ; for instance, where the passions of an intoxi- 
cated person have been roused by some taunt or 
affront, or other incident, of which a sober man 
would not take serious notice. It would, in our 
opinion, be fettering the discretion of the Courts 
in an unjustifiable way to lay down that in no case 
of a conviction for murder can voluntary drunkenness 
amount to an extenuating circumstance justifying the 
Court in refraining from passing the capital sentence, 
and each such case must be treated on its merits 
according to the proved facts. The appellant in the 
present case has been given a good character by several 
of the prosecution witnesses. The headman U Hmin 
- (13th P.W.).says that the appellant is a timid man, who 
does not drink and is not quarrelsome, and that he 
had never seen or heard of his being drunk on any 
previous occasion. His passions had been inflamed 
by strong intoxicating liquor, and under the 
influence of drink he set out to do injury to his 
supposed enemy. On the way he met the deceased, 
who opposed his purpose, and in his drunken 
state he resented the deceased’s interference. ‘This 
is what one would expect a man whose mind was 
seriously -affected by drink to do, and had the 
appellant there and then cut down the deceased we 
might have been prepared to hold that his drunken- 
ness was in the circumstances an extenuating factor 
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justifying us in reducing the sentence which has 
been passed upon him. But he did not do this 
He threatened the deceased, and the latter, retreated 
and left the way clear for the appellant to proceed 
on his avowed purpose. Instead of doing so, the 
appellant deliberately followed after the deceasec 
and killed him, defenceless as he was, in the mos 
brutal manner. Now, we have to impute to thi 
appellant the same knowledge as he would hay 
had, had he been sober, and had this crime bees 
committed by a sober man it would have bee: 
considered a senseless, cold-blooded act which couk 
only have been committed by a man of depravec 
nature. By his action in following after the decease: 
and killing him the appellant has placed himsel 
outside the pale of judicial mercy, and we shoul 
not be acting in. a proper exercise of our discretio. 
if we held that the circumstances were such as t 
justify us in not sentencing the appellant to th 
extreme penalty. This appeal is therefore dismisse 
and the sentence of death is confirmed. 


Mya Bu, J.—I agree. 
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CRIMINAL REVISION. 


Before Mr. Juslice Mosely, 


MAUNG AUNG MYE awnp OTHERS 1934 
v. : May 26, 
KING-EMPEROR.* 


Fight. of birds and animals—Public place—Spectators—No participation by 
spectators—Gambling Act (Burma Act I of 1899), s. 10. 

Persons who are merely present at aset fight of birds or animals in a 
public place, and are’mere spectators without participation or encouragement 
of any kind by gestures, expres:ions or actions, cannot be said to aid and abet 
the fight, and are not punishable under s, 10 (b) and (c) of the Burma Gambling 
Act. a ee : : ; 

Queen v. Coney, 8 L.R.Q.B. 534; Queen-Empress v. Nga Kywe, S.J.L.B. 163 ; 
‘Queen-Enipress v. Nga Shwe Kya, 1 U.B.R. 119—referred to. 


MosgLy, J.—Of the fourteen applicants in revision 
who were convicted under section 10 (b) and section 
10(c) of the Burma Gambling Act there is evidence 

that two, Maung E.Mye and Maung Ngwe Yin, set 
the bulls to fight.. The only thing against Maung Po 
Mye is that. he- was the owner of the bull which 
was matched by his son Maung Ngwe Yin. The 
other eleven applicants were mere spectators of the 
fight which took place in a paddy field after the 
crops had been reaped, a place to which the public 
. have access. There was no evidence however that 
they took any-part in aiding and abetting the fight 
by participation or encouragement of any kind. It 
was laid down as long ago as 1882 in Q.-E. v. 
Nga Kywe & 8(1) that mere spectators at a cock- 
fight on a public road cannot be punished for 
aiding and abetting. It was said that presence at 
a cock-fight on a public road might be accidental. 
The presumption that persons who are present at 


* Criminal Revision No. 288B of 1934 from the order uf the Township 
Magistrate of Launglon in Criminal Trial No. 28 of 1934, 
(1) (1882) S.J.L.B., p. 163. 
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a fight in a paddy kwin went to that. place for the 
purpose of seeing the fight is certainly stronger. But 
as the ruling quoted goes on to remark mere presence 
is not punishable, and the only persons punishable: 
under section 10(c) of the Burma Gambling Act (I of 
1899), which is identical in wording with section 13 of 
Act 3 of 1867, the Act in force in 1882, are those who 
being there present aid and abet the public fighting 
of birds and animals. In Nga Kywe’s case Queen 
v. Coney (1) was quoted, where it was held by eight 
Judges against three that mere unexplained presence 
and on-looking is not an aiding and abetting. Mr. 
Justice Hawkins there said that encouragement by 
mere presence did not amount to aiding and abetting, 
but encouragement by intentional gestures or expres- 
sions or actions intended to signify approval did 
amount to aiding or abetting. The only other 
considered ruling on the point on record Q.-E.v. 
Nga Shwe Kya and others (2) is to the same effect. 
It was held that persons who were found sitting 
round a cock-fight in a public place shouting “and _ 
geSticulating were rightly convicted as aiding and 
abetting. — rs 

The evidence against the -applicant Kyauk . Ni 
was that he assaulted the witness Pe Thun Myaing 
on the way home after the fight, and accused him 
of being a spy. But it cannot be concluded from 
this that Kyauk Ni had taken any.active part in 
encouraging the fight. 

The reference of the Sessions Judge will be 
accepted, and the convictions and sentences set aside . 
in the case of all the applicants except Maung 
Aung Mye and Maung Ngwe Yin, and the fines 
paid will be refunded to these 12 applicants. 


(1) 8 L.R.Q.B, 534 (2) 1 U.B.R. (1892-96), p. 119, 
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Before Mr. Justice Leach, 


ALETAWYA SAYADAW AnD OTHERS 1934 
“o, Mar. 1. 


U PATEIKPANNA np oruers.* 


Buddhist ecclesiastical law—Poggalika property—Transfer in life-time of owner 
—Death-bed gift of poggalika proper ty—Occupation of poggalika property’ 
by leave and license—Sanghika property—Misconduct of monk—Presiding 
monk's right of eviction—Consent of Sangha. ° . 

Under Buddhist ecclesiastical Jaw a monk may own a monastery as his 
poggalika property and may in his life-time validly transfer it by gift. 

U Pandawun v. U Sandima, 1.L.R. 2 Ran, 131—referred to. 

So also he can make a valid gift of such property on his death-bed, the 
gift to take effect immediately. The general rule of Burmese Buddhist law 
declaring death-bed gifts to be invalid has no application in such a case, 

The owner of a poggalika kyaung may require the monks living there to 
vacate, even though their occupancy has been by his leave and license, 

The presiding monk of a sanghika kyaungdaik has the right to eject a 
monk or any other person living on the premises who is guilty of misconduct 
and no express approval or consent of the Sangia is necessary for such action 

U Kemeinda v, U Thiha, Civil First Appeal No. 147 of 1931, H.C. Ran.— 


referred to, ’ 
U Nanda vy. U Ganda, LL.R. 9 Ran. 77—considered. 


Ba Si for the plaintiffs. 
Ba H an for the defendants. 


LeEAcH, J.—The plaintiffs sue for a declaration 
that they are the owners of the Aletawya kyaungdaik 
in Boundary Road, Rangoon, including a kvaung in the 
kyaungdaik known as the Taungzun fyaung, and 
for the ejectment of the defendants therefrom. The 
case raises important questions of Buddhist law. 

The first plaintiff is the Sayadaw of the kyaungdaik 
over which he has presided for 55 years. It is 
the plaintiffs’ case that the kyaungdaik, including 
the Taungzun kyaung, was the poggalika property 
‘of the first plaintiff. By a registered deed dated 
the 28th March, 1933, the first plaintiff transferred. 


* Civil Regular Suit No. 293 of 1933. 
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the land and the buildings comprising the kyaungdaik 
to himself and his co-plaintifis and it is now 
claimed that the kyaungdaik is the!poggalika property — 
of all the plaintiffs. The transfer did not affect 
the position of the first plaintiff as the presiding 
monk, and he has continued to supervise the whole 
kyaungdaik, . 

The Taungzun kyaung is a two-storeyed building. 
The defendants live on the ground floor. The 
upper floor is used as an arbitration hall. It is 
common ground that the first defendant has been 
in charge of this kyaumg for the past 15 years. 
The plaintiffs say he was placed in charge of the 
kyaung by the. first plaintiff, whose - poggalika 
property it then was. The defendants aver that the 
first defendant is in charge of the Taungzun kyaung 
as the representative of the second defendant. This 
claim on the part of the defendants cannot, 
however, be maintained in the light of the evidence. 
The second defendant’s permanent residence is in 
a kyaung at Pyinmagan, near Théngwa, and he is 
residing at the Taungzun kyaung at the invitation 
of the first defendant. 

The plaintifis aver that the conduct of the 
second defendant has been unworthy of a rahan ; 
that the first and second defendants have adopted 
a hostile attitude towards the first plaintiff and his 
other disciples in the kyaungdaik ; and that they 
have-obstructed him in the administration of the 
kyaungdaik. The third, fourth and fifth defendants 
are followers of the first and second defendants 
and are made defendants as they are living in the 
Taungzun kyaung and are supporting them in their: 
hostility to the plaintiffs. 

‘The defendants deny that the kyaungdaik was 
ever the poggalika property of the first plaintiff. 
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They maintain that the whole kyaungdaik is sanghika 
property and that the deed of the 28th March, 1933, 
passed no title to the plaintiffs. They also deny 
that there is any ussalOn for their @jectment 
from the monastery. 

It is conceded on behalf of the defendants that 
if the kyaungdaik was the poggalika property of 
the first plaintiff he would have the right to 
transfer it to himself and the other plaintiffs. In 
U Pandawun v. U Sandima (1) a Bench of this 
‘Court held that under Buddhist ecclesiastical law 
a monk may own a monastery as his poggalika 
property and in his life time validly transfer it as 
a gift. 

I will first consider the question whether the 
kyaungdaik, apart from the Taungzun kyausg, was 
the poggalika property of the first plaintiff. The 
question whether the Taungzun kyaung was also 
his poggalika property’ I will deal with separately. 
- The parties were unable to place before me any 
evidence as to when the kyaungdaik was founded. 
It is, however, clear that it was in existence a 
considerable period before the first plaintiff became 
the Sayadaw. There were three or four Sayadaws 
before him. The founder of the kyaungdaik and 
the first Sayadaw was one U Bya. In addition 


to being called the ‘‘ Aletawya’ kyaungdaik it is 


also known as the ‘ U Byatawya”’ after the founder. 
The first plaintiff, who is the holder of the 
Aggamahapandita title and was the President of 
the Sayadaws’ Peace Mission in the recent rebellion, 
states that the property has always been regarded 
as poggalika and has been given by each Sayadaw 
to his successor. He himself received it from 


(1) (1934) LL.R, 2 Ran. 131, 
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U Mala, the previous ‘ayadaw on the latter’s 


averawya death-bed. According to U Paduma, the Sayadaw 


Sayadaw 


v, 
U PATEIK- 


PANNA, 


LeEacu, J. 


of the Bagaya kyaungdaik, a well-known kyaungdaik 
in Kemmendine, U Mala was the owner of the three 
kyaungdaiks, namely, the Aletawya kyaungdaik, the 
Bhagayatawya kyaungdaik and the Bagaya kyaung- 
daik. He gave the Aletawya kvaungdaik to the 
first plaintiff, the Bhagayatawya kyaungdaik to one 
U_ Achariya and the Bagaya kyaungdaik to ‘one 
U_ Alawka. 

The learned advocate for the defendants did not 
challenge the evidence that U Mala on his death- 
bed gave the kyaungdaik in suit to the first 
plaintiff and contented himself with the argument 
that the gift was bad on the ground that Burmese 
Buddhist law does not recognise the validity of a 
death-bed gift. In this connection he referred me 
to section 399 of the Kinwun Mingyi’ s a which 
is as follows : 

“ A gift made by a rahan to the head monk of a monastery, 
or to the rahans who officiated at his ordination, or to. 
other rahans,. living with him, or to his pupil, and entrusted 
to the custody of five other rahans, is invalid, if it was 
intended to take effect after his death. The subject of such 
gift becomes sanghika property.” (Rasi.) 

“A gift made by a rahan to take effect after his death is 
invalid. The subject of the gift becomes sanghika peapeny: <s 
(Rajabala.) 

Dr. Ba Han did not, however, refer me to section 
404 of the Digest, which contains another passage 
from the Rajabala Dhammathat, reading as follows : 


“The gift of a poggalika monastery made by a dying rahan 
is valid.” 
The passages quoted in section 399 of the Digest relate 
to gifts which are only to take effect after the 
death of the donor. It cannot be suggested from 
the evidence given in this case that when 
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made any reservation. The only conclusion that can acerawya 


be drawn from the evidence of U Paduma_ with 


regard ‘to the gift of the kyaungdaik is that there UP 


was an unconditional gift to the first plaintiff and 
that he, thereupon, entered into possession. Even 
apart from the direct authority of the Rajabala 
Dhammathat for the submission that a dying rahan 
can make a valid gift of a poggalika monastery, I 
am of opinion that the general rule of Burmese 
Buddhist law declaring death-bed gifts to be 
invalid has no application to the case of a rahkan 
on his death-bed disposing of his poggalika property. 


The reason for the general rule is not far to seek. 


If death-bed gifts were allowed it would mean 
that a Burmese Buddhist would be able to defeat 
his own personal law which prohibits him leaving 
property by will, A rahan who gives away his 
poggalika property on his death-bed is defeating 
the right of no- individual. If he does not dispose 
of his property before he dies it becomes sanghika 
property. Therefore, I hold that notwithstanding 
the fact that U Mala was dying when he gave the 
kyaungdaik to the first plaintiff the gift was a valid one. 

Before the first plaintiff executed the transfer of 
the 28th March, 1933, he proposed to transfer the 
kyaungdaik to nine lay trustees. Objection was taken 
to this proposal and it was not carried out. No 
objection was, however, raised to the transfer to the 
plaintiffs until after this suit had been instituted, and 
then only by the defendants whose protest has been 
confined to the protest made in Court. In addition 
to the defendants there are 25 monks residing in 
the kyaungdaik and if the kyaungdaik is in fact 
sanghika property, as the defendants maintain, it 
is very remarkable that no objection has been raised 
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1934 by any of the other monks. The fact that» the 
Avetawya Other monks have accepted the transfer. to the 
Sayadaw  HJaintiffis without protest is to my mind an indi- 
U Pater- cation of the truth of the plaintiffs’ claim that’ the 


ee kyaungdaik was the poggalika property of the first 
*” plaintiff at the time of the transfer. I should 
mention that in the course of his evidence the 

first plaintiff stated that the plaintiffs were not 
claiming the thein, tazaung or zayats within the 
kyaungdaik as their poggalika properties. They are 

content to regard these particular buildings as ganika. 

The case is therefore only concerned with the 
kyaungdaik land and the kyaung. buildings standing 
thereon. ; 

Putting aside for the moment the question whether - 
the: building comprising the Taungzun kyaung is the | 
poggalika property of the plaintiffs, I hold that they — 
have established their claim to be. the owners of 
the kyaungdaik land and of the other: kyaungs within 
the boundaries of the kyaungdaik, and my reasons 
for so doing may be summarised as follows : 

(1) The evidence shows that the kyaungdaik . 
passed by gift from Sayadaw to Sayadaw. 

(2) The defendants do-not challenge the fact 
that the first plaintiff received the kyaungdaik as a 
gift from U Mala just before the latter’s death, 

(3) The transfer has been carried through with- 
out any objection on the part of the monks residing 
in the kyaungdaik, other than the protest by the 
defendants in this suit. The acquiescence of the 
general body of monks in the monastery is all the 
more remarkable when one considers that.the second, 
third and fifth plaintiffs are not members of this 
particular monastery. The second plaintiff. is the 
Sayadaw of the Salin kyaungdaik, Kemmendine; 
the third plaintiff resides in the Bhagayatawya .. 
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kyaungdaik, Boundary Road, and the fifth plaintiff 
is from the Thayettaw kyaungdaik, Lanmadaw. It 
is not likely, to my mind, that the general body 
of monks of the kyaungdaik in suit would have 
accepted without protest a transfer to monks belong- 
ing to other monasteries, thus giving them a voice 
in the control of the kyaungdaik, if the property 
had not been the poggalika property of the first 
plaintiff at the time of the transfer. 

(4) The Aletawya kyaungdaik is an important 
kyaungdaik and if it were in fact sanghika property 
one would expect a protest to be raised on behalf 
of the Sangha generally. 

I will now. consider the ‘question of the Taung- 
zun kyaung. This kyaung was erected 25 years ago 
by one Daw May, now deceased. It is the plaintiffs’ 
case that it was given to the first plaintiff by 
Daw May as his poggalika property. The second 
defendant: admits that he got permission for the 
erection: of the kyaung from the first plaintiff, but 
maintains that it was dedicated both to the first 
plaintiff and himself. He does not, however, claim 
it as the dwithantaka property of “himself and the 
first plaintiff, but contends like the other defendants 
that it is sanghika property. 

J have already held that the kyaungdaik land 
and the ‘other kyaungs standing thereon were the 
poggalika. properties of the first plaintiff before the 
execution of the deed of the 28th March, 1933. 
Permission to erect ihe Taungzun kyaung had tv 
be obtained from the first plaintiff and I do not 
consider that it .is likely that he would give per- 
mission if the kyaung were to be on a different 
basis with regard to ownership. The first plaintiff 
has stated in evidence that the Taungzun kyaung 
was ote to him, that he resided there for three 
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or four years, that he used the upper flcor as an 
arbitration hall and that the furniture therein 
belonged to him. It is not denied that the upper 
floor was used as an arbitration hall and ¢hat the 
furniture belonged to the first plaintiff. As a matter 
of fact when the dispute between the parties 
became acute the defendants removed all _ the 
furniture from the arbitration hall and placed it in 
the compound for the first plaintiff to take away. 

Important evidence with regard to the owner- 
ship of the Taungzun kyaung has been given on 
behalf of the plaintiffs by U') Ba Kya, the Eastern 
Subdivisional Magistrate, on whose word I place 
complete reliance. U Ba Kya was asked by the 
fourth plaintiff and the second defendant to settle 
all the differences between them. At first he did 
not like to interfere, but after consulting the District 
Magistrate he visited the kyaungdaik with the 
object of bringing about peace. He talked to the 
parties, but was not successful in his mission. 
In the, course of the conversations which he had 
there the first and second defendants told him 
that the Taungzun kyaung had been given to them 
by the first plaintiff. They made this statement 
after they had first said to U Ba Kya that the 
kyaung had been given to them by the original 
donor. The fact that they contended that the 
kyaung had been given to them by the first plain- 
tiff is a definite admission that he was the owner 
of the kyaung. 

The defendants’ case with regard to the Taungzun 
kyaung depends upon the evidence of the first and 
second defendants, Saya Yaik and Maung Thein 
Myint. The first defendant has, however, no personal 
knowledge of what happened when the kyaung was 
erected and dedicated. The second defendant stated 
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that he’ was present when the Taungzun kyaung was 


dedicated and that the kyaung was dedicated by 


Daw May to himself and the first plaintiff. Saya 
Yaik was for ten years a fpongyi, but left the 
priesthood before the completion of the building. 
He has known the second defendant from the 
time he was a pongyi. According to this witness 
Daw May wanted to build a kyaung for him. He 
was not anxious that this should be done and in 
order to escape from Daw May he went to the 
kyaung at Pyinmagan where the second defendant 
was living. The second defendant induced him to 
accept:Daw May’s offer, the result being the build- 
ing of. the Taungzun kyaung. According to Saya 
Yaik when the first plaintiff was asked to give his 
permission to the building of the kyaung he did so 
on the condition that it was given to the first plaintiff, 
the second defendant and this witness as their fithan- 
taka property. Onthe occasion of the dedication Saya 
Yaik states that he suggested to Daw May that the 
kyaung should be. dedicated as catudisa sanghika 
as that would be more meritorious for her. Daw 
May consented and the kyaung was dedicated as 
catudisa sanghika. This version materially differs 
from that of the second defendant. Maung Thein 
Myint is the brother of the first defendant. He was 


formerly a monk and went to live in the Taungzun — 


kyaung about fifteen years ago. Daw May was living 
in a zayat within the kyaungdaikatthetime. He states 
that he married Daw May two years after he had 
taken up his residence in the kyaung, but he knows 
nothing of what happened when the kyaung was 
dedicated and his evidence carries the defendants’ 
case no further. 

I consider that the evidence led on behalf of the 
plaintiffs establishes their claim that the Taungzun 
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kyaung is their poggalika property. The ‘conten- 
tion of the first and second defendants in the 
course of their conversations with U Ba Kya, 
namely, that the Taungzun kyaung had beén: given 
to them by the first plaintiff, is entirely inconsistent 
with the case now put forward by them, but it is. 
consistent with the plaintiffs’ case that this kyaung 
was also the poggalika property of the first plaintiff 
before the transfer of the 28th March, 1933. The 
testimony of the first plaintiff on the essential . point: 
has thus received corroboration from the first and. 
second defendants themselves. The evidence of the: 
second defendant and Saya Yaik as to what happened. 
when the kyaung was dedicated is contradictory and 
is inconsistent with the statement made by the first: 
and second defendants to U Ba Kya. I hold that 
the Taungzun kyaung was the poggalika property of: 
the first plaintiff and that it was validly transferred’ 
to the plaintiffs by the deed of the. 28th March, 
1933. 

The plaintifis, as the owners of the Taungzun 
kyaung, can lawfully require the defendants to leave 
the kyaungdaik, irrespective of whether the defendants’ 
conduct justifies their expulsion or not. The defen- 
dants are mere licensees, and the plaintiffs are in law 
entitled to put an end to the license at any time 
By a letter dated the 26th of May, 1933, they’ dic 
put an end to the license and required the defendant: 
to leave the Taungzun kyaung within fifteen days. Thi 
requirement was not complied with and the defen 
dants remain in occupation of the kyaung.. Therefor: 
the plaintitfs are- eniitled to a decree for thei 
ejectment, 

Even if the land and the kyaungs of the kyaung 
daik -were not the poggalika properties of the firs 
plaintiff and are not now vested in the plaintiffs 
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am of the opinion that the first plaintiff, as the 
presiding Sayadaw, is entitled to maintain a suit for the 
ejectment of the defendants from the kyaungdaik 
by reason of their misconduct. It has, however, 
been contended on behalf of the defendants that 
under the ecclesiastical law which applies to the 
parties the plaintiffs are not entitled to a decree for 
-ejectment, inasmuch as the conduct of the defendants 
‘thas not received the condemnation of the Sangha. 
I will, therefore, deal with this question before 
setting out the facts on which I base the finding of 
‘misconduct. 

In support of the contention that the suit will not 
‘lie without the approval of the Sangha, Dr. Ba 
Han relies on the case of U Nanda v. U Ganda (1) 
‘which was decided by a Full Bench of this Court 
composed of Page, C.j. and Das and Maung Ba, jJ. 
It was .an appeal arising out of a suit by the 
presiding monk of a kyaungdaik to eject the presid- 
ing monk of a sanghika kyaung in the kyaungdaik. 
‘The cnly complaint against the defendant was that 
he ‘had. failed to furnish a list of residents in the 
kyaung and to produce before the plaintiff certain 
persons when called upon todo so. It was held that 
the defendant’s refusal did not amount to such mis- 
conduct as would render him liable to ejectment. 
‘The judgment contains the following passage : 

5 There is authority for the view that where it is sought to 
reject a monk from sanghika property it must be proved to 
the satisfaction of the. general body of monks comprising the 
Sangha that the monk is guilty of such conduct as in their 
‘opinion would render him an unfit person to remain as a 
‘member of the Sangha, and that unless the presiding monk is 
armed with the opinicn cf the Sangha as a whole to the 
effect that the monk is guilty of such misconduct as would 


(1) (1930) L.L.R.9 Ran. 77. 
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_ make it desirable that he should be ejected the presiding 


monk is not entitled to eject him. It is unnecessary to discuss this. 
question more fully for the purpose of disposing of this appeal, 
because whether the presiding monk was entitled to eject the 
defendant for misconduct, or whether he could only do so if 
the Sangha as a whole was of opinion that he had been guilty 
of such misconduct’as would render him. unfit to remain as a. 
member of the Sangha—and it is the second view which. 
as at present advised we are disposed‘to take—we are clearly of 
opinion upon the evidence adduced and in the circumstances. 
obtaining in this case that it was not proved thatatthe time when 
the suit in ejectment was filed the defendant had been guilty of 
such misconduci as would render him liable to ejectment at the 
suit of the pliintiff.” 


It will be observed that there was a clear finding 
that the defendant had not been guilty of misconduct 
which would render him liable to ejectment in law but. 
that the Court was inclined to the view that in any case: 
the ejectment could only be effected if the Samgha as a. 
whole was of opinion that the person concerned had. 
been guilty of such misconduct as would render him. 
unfit to remain a member of the Sangha. The Court: 
did not come to a definite decision and left the ques-- 
tion quite open. 
In a later case [U Kemeinday. U Thiha & 1 (1)],. 
Page, C.J. and Das, J. granted a decree for the eject- 
ment of a presiding monk of a sanghika kyaung on 
the ground of misconduct, although there had been: 
no expression of opinion from the Sangha and it was: 
not alleged that the misconduct had been such as to: 
tender the defendant unfit to remain a member of 
the Sangha. The defendant in the written statement: 
set up the plea that he was entitled to remain in 
possession of the kyaumg so long as he belonged to 
the Sangha. The learned Chief Justice in his judg- 
ment observed : ; 


nN A A A ES, ARR 
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VoL, XII} RANGOON SERIES. 


“ The question is whether on the pleadings and the agreed state- 
ment of facts the defendant has been guilty of such conduct as 
would justify the presiding monk in ejecting bim. I cannot doubt 
that to allow any fongyi who happens to be living ina kyaungdaik 
to refuse to submit to the authority of the presiding monk, and to 
claim that he has a right of ownership in the Ayaung in which 
he is living, would be subversive of all discipline, and make 
the occupation of the kyaungdaik impossible for reasonable 


pongyis.” - 


The decision in U Kemeindu v. U Thiha does not 
follow the view which the Court was inclined to 
take in U Nanda v. U Ganda and directly. negatives 
Dr. Ba Han’s argument. The decision in U Kemeinda 
v. U Thiha has not been reported but it is neverthe- 
less binding on me and with great respect I would 
like to add that I consider it embodies the correct 
view of the law. No provision in Buddhist ecclesias- 
tical law can take away the powers of the Court to 
prevent a wrongdoer. continuing his wrong. I will 
give an example of the position which might arise if 
Dr. Ba Han’s argument were correct. A kyaungdaik 
very often belongs to the general body of monks 
‘resident therein. Such a kyaungdaik is classified as 
sanghika property. Supposing a majority of the monks 
in such a kyaungdaik persistently refused to recog- 
nise the authority of the presiding monk and were 
guilty of such misconduct that life there was ren- 
dered impossible for the minority. If the argument 
advanced on behalf of the defendants were sound it. 
would mean’ that in such a case the Court would 
have no power to eject the offenders, who would there- 
fore be able to gain complete control of the kyaung- 
daik as the result of their own wrongdoing. To say 
that the Court has no power to redress such a wrong is: 
a proposition to which I am unable to assent. I 
consider that the Court has full power to decree the 
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ejectment of a pongyi from a kyaung or kyaungdaik 
when the facis justify it, irrespective of whether the 
Sangha has expressed its approval or not. 

I will now deal with the facts relating to the miscon- 
duct of the defendaiits. 

In or about the month of January, 1933, there was 
a case of theft in the kyaungdaik in connection with 
which two pupils of the first defendant were prose- 
cuted. This led to the first and second defendants 
adopting a hostile attitude towards the first plaintiff and 
his other disciples in the kyawngdaik, and to their 
refusing to heed the first plaintiff's admonitions. A 
number of nuns reside in a zayat inthe kyaungdaik and 
the second defendant was guilty of most disgraceful 
conduct in respect of them. In May, 1933, he.was con- 
victed under section 504 of the Indian Penal Code and 
fined Rs. 20 with the. alternative. of two months’ 
rigorous imprisonment for having insulted two of the 
nuns with intent to provoke a breach of the peace. At 
the same time he was prosecuted and fined under 
section 426 of the Indian Penal Code for having thrown 
into the zayat where the nuns were a receptacle contain-. 
ing excreta. These prosecutions apparently increased 
the hostility of the first and second defendants towards 
the first plaintiff. The first defendant did not take part 
in the committing of the offences referred to, but 
he has sided with the second defendant throughout 
and allowed him to continue to live in the Taungzun 
kyaung. He has fully shared in the hostility displayed 
to the Sayadaw of the kyaungdaik and joined with him 
in denying the Sayadaw’s title to the kyaungdaik as well 
as to the Taungzun kyaung. This conduct can only be 
regarded as subversive of all discipline and to my mind 
fully justifies the first plaintiff requiring them to vacate 
the Taungzun kyaung and the precincts of the kyaung- 
daik. The third, fourth and fifth defendants are 
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disciples of the first and second defendants and are 
supporting them in resisting the plaintiffs’ claim. 
They are living in the Taungzun kyaung with the 
first two defendants and must stand or fall with 
them. 

To summarise my findings, I hold that : 


(i) The kyaungdaik excluding the thein, tazaung — 


and zayats but including the Taungzun kyaung was 
the poggalika property of the first plaintiff prior to 
the 28th March, 1933; 

(ii) Since that date the first plaintiff's title has 
been vested in all the plaintiffs ; 

(iii) The plaintiffs are the owners of the kyaungdaik 
Jand and kyaung buildings and as such are entitled 
_ to eject the defendants, irrespective of their conduct ; 

(iv) Even if the kyaungdaik land and kyaung 
buildings were not the poggalika properties of the 
plaintiffs the first plaintiff as the presiding Sayadaw 
is entitled to eject the defendants by reason of their 
misconduct, and the fact that the Sungha has not 
expressed approval of the course makés no difference. 

Therefore there will be a declaration that the 
plaintiffs are the owners of the kyaungdaik land and 
the kyaungs standing thereon, including the Taungzun 
kyaung, and a decree granted for the ejectment of 
the defendants from the Taungzun kyaung and the 
precincts of the kyaungdaik. In view of the fact that 
all the defendants are pongyis there will be no order as 
to costs. 
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INCOME-TAX REFERENCE. 


Before Sir Arthur Page, Kt., Chief Justice, Mr. Justice Baguley, Mr. Justice 
Ba U, Mr. Justice Leach, and Mr, Justice Mackney. 


IN RE A,A.R. CHETTYAR FIRM 
v. 
THE COMMISSIONER OF INCOME-TAX, 
BURMA.* 


Income-tai—Penalty, how determined—Imposition and quantum of penalty— 
Discretion of Incomc-tax Officer—Assessee’s right to adduce evidence of 
real income—Nature and object of evidence—Income-tax Act (Xi of 1922), 
ss, 28, 30, 31, 32. 


The maximum penalty which can be imposed under s. 28 (7} of the Income- 
tax Act is determined by ascertaining the difference between the amount of the 
tax on the income set out in the false return and the amount of the tax on the: 
income in respect of which the assessment has been made. : 


Inve The Commissioner of Incoine-tax, Burma %. A.A.R. Chettyar Firm, 
LL.R, 11 Ran. 75—approved. . 


Whether a penalty ought to be imposed, and, if so. the amount of the penalty,. 
are matters that, subject to ss, 30, 31, 32, lie within the discretion of the Income- 
tax Officer. -An assessee is entitled to be heard upon these questicns and to: 
adduce evidence as to his real income, not for the purpose of varying or affect- 
ing the assessment made for the purpose of imposing the tax, but in order to. 
show either thatno penalty ought to be imposed or that the amount of the 
penalty ought to be less than the maximum prescribed under s, 28. 

In re The Commissioner of Income-tax, Burnav. A.A.R. Chettyar Firm, 
LL.R, 11 Ran. 75; K.M.O. Chettyar Firm v. The Comniissioner of Income-tax, 
Burma, UL.R, 12 Ran. 268 ; King-Emperor v. Hoosenally & Co,, 1.L.R.-43 Mad, 
498—referred to. . 


A. Eggar (Government Advocate) for the Crown. 
As section 28 of the Income-tax Act stands at present. 
the construction adopted in Im re The Commissioner 
of Income-tax, Burma v. A.A.R. Chettyar Firm (1) 
is the only possible construction. For the purposes. 
of assessing the penalty the only relevant figures. 
are the returned income and the assessed income. 








* Civil Reference No. 4 of 1934. 
(1) ILL.R, 11 Ran. 75. 
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The maximum penalty leviable is the difference 
between the tax on the returned income and the 
tax on the income as ascertained in the assess- 
ment proceedings. 

S. 24 of the Act of 1918, which corresponded 
to s. 28 of the present Act, made the assessee 
liable to a penalty on the difference between the 
income as “ finally ascertained”’ by the income-tax 
authorities. and the “amount originally returned” by 
him, 


[Page C.J. ubserved that the words “ finally 
ascertained”’ had a special meaning in the old Acct, 
namely, ascertained after final adjustment ; and the 
words did not mean “ascertained after inquiry 
under s. 24.” The income “finally ascertained” 
meant the assessed income. | 


The only changes that the present Act contem- 
plated were (1) that the penalty could be levied 
at any stage of the assessment proceedings, and (2) 
that the penalty leviable was not income-tax. 
Though the present section is clumsily worded the 
meaning is clear; and the construction put upon 
it in the A.A.R. Chettyar case has been accepted 
as correct by a later decision of this Court in 
K.M.O. Chettyar Firm v. Ihe Coimnissioner of Income- 
tax, Burma (1). As was pointed out in the later 
case the quantum of the penalty leviable is for the 
income-tax authorities to determine, the object of 
s. 28(3) being merely to enable the assessee to 
adduce evidence in ‘mitigation of the maximum 
penalty.. The income-tax authorities, however, have 
adopted a’ practice whereby they levy the penalty 


—— 

















1; LL.R. 12 Ran. 268, 
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1934 only on the concealed income, giving the assessee 


Inve the benefit of all disputable items. 


AAR, 
se eg Foucar for the assessee. The Income-tax Officer 
ee must first satisfy himself that there has been a 


Commis- concealment of income. The assessee is then given 

Incoms-rax, 22 Opportunity of showing what his real income is 

Burma. under sub-section (3) ; the maximum penalty that can 
then be levied would be the difference in tax between 
that leviable on the returned income and that on 
the income as determined under this sub-section. 
Of course, if the assessee is still contumacious and 
deliberately withholds evidence to show what his 
real income is the Income-tax Officer has no option 
and must fall back upon the income as determined 
for income-tax purposes. 

S. 24 of the old Act was much more narrow. 
Under the old section a penalty could be levied 
only after the income has been “finally ascertained’; 
that is to sav, the penalty was dependent upon 
the income as ascertained by the authorities. Under 
the present Act a penalty may be levied as soon 
as a return is made, the amount of the penalty 
in no way depending upon the income as finally 
assessed. 
In the case of a normal assessment under 

s. 23 (1), if there has been a concealment of income, 
the Income-tax Officer must. perforce determine — 
what the assessee’s real income is under s. 28 (3). 
If this view is not justified there is no reason for 
the insertion of sub-section (3) into the Act. Sub- 
section (2) lends support to this view. 


PaGE, C.J.—The question propounded is 


“whether the amount of the penalty imposed in this case has 


been properly computed, having regard to the provisions of 
section 28 of the Income-tax Act.’ 
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The material facts are as follows: 

For the purpose of assessment to income-tax 
for the year 1930-31 the assessees, who. carry on 
business as money-lenders at Maubin, returned their 
assessable income at Rs. 6,310. The Income-tax 
Officer, being satisfied “that the accounts produced 
did not contain the whole of the assessees’ money- 
lending transactions, and that the assessees’ had 
other accounts which were not produced” assessed 
their income at Rs. 75,892 under s. 23 (4) of the 
Act. The. assessment at that figure is now final 
and conclusive. Thereafter proceedings were taken 
under s. 28(1) of the Act for the purpose of 
imposing a penalty upon the assessees. 

Section 28 (1) runs as follows : 

“Tf the Inccme-tax Officer, the Assistant Commissioner or 
the Commissicner, in the course of any prcceedings under this. 
Act is satisfied that an assessee has concealed the particulars of 
_ his income or has deliberately furnished inaccurate particulars. 

of such income, and has thereby returned it below its real 
amount, he may direct that the assessee shall, in addition to the 
income-tax payable by him, pay by way of penalty a sum not 
exceeding the amount of the income-tax which would have 
been avoided if the income so returned by the assessee had 
been accepted as the correct income.” 


Now, under s. 28 (3) 


“No order shall be made under sub-section (1) or sub-section (2),. 
unless the assessee or partner, as the case may be, has beem 


heard, or has been given a reasonable oprortunity of being. 


heard.” 

At an inquiry held pursuant to s. 28 (3) the 
assessees “produced the accounts previously con- 
cealed;. and the Income-tax Officer found that accord- 
ing to these books the assessees’ income was 
Rs. 37,526,” and imposed a penalty of Rs. 7,125-12 
on the assessees, being “the difference between the: 
tax on the income declared by the assessees and. 
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the tax on the income on which the asse$sment 
was made.’ On appeal the Assistant Commissioner 
gave credit to the assessees in respect of a further 
sum of Rs. 11,499, and reduced the amount of 
the penalty to Rs. 6582-9, the penalty imposed 
“representing the difference between the tax due 
on the assessed income Rs.: 75,892 and the tax 
due on Rs. 17,809.” The order of the Assistant: 
Commissioner was confirmed by the Commissioner. 
In these circumstances the assessees contend that 
the maximum penalty which could have © been 
imposed under s. 28 (1) was the difference between 
the tax on Rs. 6,310 and the tax on Rs. 37,526. 
Mr. Foucar, on behalf of the assessees, submitted 
that the question to be decided was the amount 
of income-tax that would have been avoided if 
the false return had been accepted as a correct 
return on the date when the false return was 
made. He contended that asat that time the estimated 
assessment under s. 23 (4) had not yet been made it 
followed that the only two figures that could have 
been taken into consideration were (1) the amount of 
income set out in the false return and (2) the amount 
of the true income as subsequently ascertained in the 
course of the inquiry pursuant to s. 28(3). I do not 
see my way so to read the section. As the Commis- 
sioner has pointed out in his order of 17th January 
1934 


“when an assessee seeks to evade tax the amount he tries 


to evade is the difference between the tax on his returned income 
and the taxon his realincome. Granted. But section 28 is not 
concerned with what the assessee tries to do; it is concerned 
with what the Income-tax Officer can do when he detects the. 
evasion. And it measures the penalty by the amount of tax that 
Government would in fact have lost if the return had been 
accepted.” 
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It appears to me, as my brothers pointed out in the 
course of the argument, that “the amount of income- 
tax which would have been avoided if the income so 
returned by the assessee had been accepted as the 
correct income” is the amount of income-tax which the 
assessees have been compelled to pay, but which they 
would not have paid if their false return of assessable 
income had been accepted as correct. Or, to put the 
matter in another way, the assessees have in fact paid 
income-tax on X income, while if their false return had 
been accepted they would have paid income-tax only 
on Y income. By paying income-tax on Y, therefore, 
the assessees would have avoided paying income-tax on 
xX—Y. ian 

In In re The Commissioner of Income-tax, Burma v. 
A.A.R. Chettyar Firm (1) it was held that 


“the maximum penalty that can be imposed under s. 28 (1) is 
‘a sum representing the difference between the tax on the income 
declared by the assessees and the tax on the income ascertained 
under the Income-tax Act in respect of which the assessment has 
been made ;” : 


and in K.M.O, Chettyar Firm v. The Commissioner of 
Income-tax, Burma (2) 


“that in imposing the penalty the maximum limit that is 
placed upon the quantum is that the penalty must not exceed the 
‘difference between the amount cf the tax on the income assess- 
able under the Act, and the amount of the tax upon the assess- 
able income as returned by the assessee. 

In the present case the Commissioner of Income-tax in the 
exercise of his discretion did not impcse the maximum penilty, 
and in proceeding under s. 28 the income-tax authorities ought 
to act fairly and reasonably in the circumstances of each case, as 
‘the Commissioner appears to have done in the present case. But 
the quanium of the penalty within the statutory limit that ought 


_———_— — ——— 
(1) (1933) LL.L.R. 11 Ran. 75 at p. 78. 
(2) (1934) ILL.R, 12 Ran. 268 at p. 274, 
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to be imposed is a matter of fact and not of law, and is to be 
determined by the income-tax authorities, and not by the Court.” 


[see also King-Emperor v. Hoosenally & Co. (1)]. 

In my opinion the maximum penalty which’ can be 
imposed under s. 28 (1) is determined by ascertaining 
the difference between the amount of the tax on the 
income set out in the false return and the amount of 
the tax on the income in respect of which the assess- 
ment has been made. But, as was laid down in In 
re The Commissioner of Income-tax, Burma v. 
A.A.R. Chettyar Firm (2) 


‘whether a penalty ought to be imposed, and, if so, the 
amount of the penalty, are matters that, subject to ss. 30 to 32, lie 
within the discretion of the Income-tax Officer, and upon these- 
questions the assessees are entitled to be heard (section 28, sub-- 
section 3). In my opinion in such an enquiry evidence adduced 
by the assessee purporting to disclose the real income of the 
assessee is relevant and admissible, not for the purpose of. 
varying or affecting the assessment made for the purpose of 
imposing the tax under the Act, but in order to show either that. 
no penalty ought to be impcsed; or that the amount of the penalty 
ought to be less than the maximum prescribed under s. 28.”’ 


In our opinion the construction that was placed 
upons. 28 in In re The Commissioner of Income-tax, 
Burma v. A.A.R. Chetiyar Firm (2) was correct, and: 
we answer the question propounded in the affirmative.. 

BaGuLEY, J.—I agree. 

- Ba U, J.—I agree. 

Leacu, J.—I agree. 

MACKNEY, J.—I agree. 


(1) (1920) LL.R. 43 Mad, 498. (2) (1933) I.L.R. 11 Ran. 75 at p. 78.. 
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Before Sir Arthur Page, Kt., Chief Justice, Mr. Justice Baguley, and 
Mr. Justice Ba U. 


[IN RE THE COMMISSIONER OF INCOME-TAX, 1934 


BURMA June 13. 
Vv. 


R. JOHNSTONE.* 


Inconte-tax—Gratuity to employé on .termination of service—Insolvency of 
eee paid by outsider—Income-tax Act (XI of 1922), ss. 6 (vi), 
7512; 

The assessee at one time was in the service of the British India Steam 
Navigation Company as a purser, He then joined Bulloch Brothers & 
Zo., Ltd, who were the agents of that ‘steamship company in Rangoon. 
There was an understanding between him and the latter company, but no legal 
contract, that he would be paid by the company a gratuity on the termination 
of his service if it had been satisfactory. Bulloch Brothers went into liquida- 
ion, and Lord Inchcape, who was interested in both the companies, voluntarily 
paid the assessee a sum of money equal to the gratuity which he might have 
-eceived from the company, and took an assignment of any claim (there being 
10 legal right), that the assessee might have against the company. The 
‘ncome-tax authorities claimed income-tax on this sum under s, 6 {vi) ands. 12 
rf the Act. 

' Held, (1) that the sum was not income of the assessee derived from ‘‘ other 
jources ” within s. 6 (vi) ; 

In re The Commissioner of Income-tax, Burma v. Bombay Burma Trading 
Corporation, 1.L.R, 11 Ran, 172—referred to. 

(2) that the sum was not chargeable as income under s, 6, 7, or 12; 

Commissioner of Income-tax, Bengal v. Shaw Wallace & Co, 1.L.R, 59 Cal. 
1342—referred to. — 

(3) that the payment was exempted from income-tax under s. 4 (3) (vii) as 
being.a receipt of a casual and non-recurring nature not arising from the 
exercise of the assessee’s occupation, or by way of addition to the remuneration 
of the assessee as an employé of Bulloch Brothers, 

In the matter of the Bishop of Lucknow, LR. 54 All, 223, Cooges v, 
Blackiston, 5 T.C: 343; Cowan v. Seymour, 7 T.C. 372; Rev, Herbert v, 
McQuade, 4 T.C, 489 ; Reed v. Seymour, 11 T.C, 625 ; Turton v. Cooper, 5 T.C, 
138—referred to, 


Foucar for the assessee. The sum of Rs, 7,822 
paid by Lord Inchcape in the circumstances narrated 





* Reference No. 3 of 1934. 
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in the order of reference is in the nature of a 
gift ; Lord Inchcape is not the assessee’s employer, 


‘and the money cannot be classed under the head 


“ salaries.” If the amount had been paid by Bulloch 
Brothers, the assessee’s employers, or by their 
liquidators it would have been taxable. : : 
Lord Inchcape was under no liability to pay 
the amount. The amount was not received in the 
course of the assessee’s employment which had, in 
fact, terminated by that date. Even if the Court 
were to hold that it was not a spontaneous gift 
by a third party, the sum would still come under 
the provisions of s. 4 (3) (vii) of the Act as being 
of a casual and non-recurring nature and not being 
by way of addition to the remuneration of the 
employé. 
The income-tax authorities themselves do not 
say under what section of the Act the amount is 
chargeable. . 
Cowan v. Seymour (1); Herbert v. McQuade (2); 
Turton. v. Cooper (3); Cooper v. Blackiston (4). 


A. Eggar (Government Advocate) for the Crown, 
No question of gratuitous payment arises. in this 
ease. The fact. that Lord Inchcape took an assign- 
ment of the assessee’s rights as against the liquidator 
shows that the assessee had certain rights in the 
Deferred Pay Fund, and that Lord Inchcape’s pay- 
ment, though highly generous, was not intended to 
be gratuitous. 

Moreover a gratuitous allowance made to. he Bishop 
of . Lucknow was held to be -taxable as “salary” 
in Iu the matter of the Bishop of Lucknow (5). 





(1) 7 Tax, Cas. 372, 379, (3) 5 Tax. Cas. 138, 
(2) 4 Tax. Cas. 489. (4) 5 Tax. Cas. 343. 
(5) LL.R. 54 All. 223, 
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[PagE, C.J. But the gratuity was. paid to the 
Bishop qud Bishop of Lucknow.] 


S. 7 could be construed as if the words “ paid 
oy. Bs . any private employer ’’ merely described 
the source of the perquisite, but it has been heldin 
In re The Commissioner of Income-tax, Burma v. 
Bombay Burma Trading Corporation (1) that emphasis 
is to be laid on the word “ paid.” 

S. 4 (3) (vii) applies only if the amount is within 
any of the taxing sections. 


Pace, C.J.—In this case the Commissioner of 
Income-tax, Burma, under section 66 (Z) has referred for 
the determination of the Court the following question : 


“Is the sum of Rs. 7,822 received by the assessee taxable in 
his hands ?.” ; 

The sum in question was paid to Mr. R. Johnstone, 
the assessee, by Lord Inchcape. It appears that 
the assessee and four other persons. had been in 
the service of the British India Stéam Navigation 
Co. as pursers; and afterwards had been taken into 
the employment of Messrs. Bulloch Brothers & 
Co., Ltd. This company among other business acted 
as agent in Rangoon for the British India Steam 
Navigation Co. . 

Now, Lord Inchcape, like his father before him, 
was interested in the affairs of the British India 
Steam Navigation Co., and the late Lord Inchcape 
‘was alsoa shareholder in Messrs. Bulloch Brothers 
& Co., Ltd. It further appears that there was an 
understanding between certain employés of Messrs. 
Bulloch Brothers & Co., Lid., including the assessee 
and the company that upon the termination of their 
engagement each of such’ employés would receive 


(1) LL.R, 11 Ran, 172, 
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from the company a ‘gratuity if their. servites had 
been satisfactory. According to the case that has. 
been stated, however, the company was not bound 
to pay the gratuity to its employés, for the fund 
“was entirely at the disposal of the company.” 
Unfortunately in 1932 Messrs. Bulloch Brothers & 
Co., Ltd., went into liquidation, and the assessee 
lost not only his means of livelihood as an employé 
of the company, but also the gratuity which he 
expected that he would have received from the: 
company when he left their employment. 

Soon after the company had gone into liquidation 
the present Lord Inchcape came to Rangoon, and 
““was made aware of the plight in which the assessee 
and other employés of the company stood.” No 
doubt feeling that he was specially concerned with 
the well-being of persons like the assessee and the 
four other ex-pursers who had served in the British 
India Steam Navigation Co. Lord Inchcape was 
good enough. to pay to these five persons respectively 
sums equivalent to the whole of the gratuity which 
they expected that they would have received from 
Messrs. Bulloch Brothers & Co., Ltd., if that company 
had not become insolvent. On making these pay- 
ments Lord Inchcape received from the recipients 
an assignment of any right to a gratuity whick 
they respectively might have against Messrs. Bullock 
Brothers & Co., although for the purpose in hanc 
none of the recipients are to be regarded as 
possessing any legal right to claim a gratuity fron 
the company. In these circumstances this sum o 
Rs. 7,822 has been assessed to income-tax upon thi 
ground that it falls within section 6 (vi) and section 1: 
of the Act as being income derived from “othe 
sources.” The Assistant Commissioner conceded tha 
the sum in question was not chargeable under th 
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head “‘salaries’’ in section 7 (1), because it was © not 
paid by. an employer’’; and it is not pretended 
or. contended that when he made this payment 
to the assessee Lord Inchcape was acting or purporting 
to act as the agent of Messrs. Bulloch Brothers & Co. 
[In re The Commissioner of Income-tax, Burma v. 
Bombay Burma Trading Corporation (1).] In my 
Opinion it is manifest also that this sum of Rs. 7,822 
was not income of the assessee derived from “ other 
sources” within section 6 (vi). — ws 

In Commissioner of Income-tax, Bengal v Shaw, 
Wallace and Company (2) Sir George Lowndes, deliver- 
ing the judgment. of the Judicial Committee, observed : 


“The object of the Indian Act is to tax ‘income,’ a term 
which it does not define. It is expanded, no doubt, into ‘income, 
profits and gains,’ but the expansion is more a matter of words 
than of substance. Income, their Lordships think, in this Act 
connotes a periodical monetary return ‘coming in’ with some sort 
of regularity, or expected regularity, from definite sources. The 
source is not necessarily one which is expected to be continuously 
‘productive, but it must be one whose object is the production of a 
definite return, excluding anything in the nature of a mere windfall. 
This income has been likened pictorially to the fruit of a tree, or 
the crop of a field.” 


But who could doubt that this payment was a mere 
windfall ? Admittedly it was not a payment by the 
company ; it was not a payment made to the assessee 
because he. was in the service. of. the company, for 
before the payment was made his employment with the 
company had been terminated; and no one in his 
senses in the position in which the assessee was placed 
could expect that the same good fortune would come 
his way again. This’sum therefore was not chargeable 
-either under section 6, section 7 or section 12 of the Act. 





(1) (1933) LL.R, 11 Ran, 172, (2) (1932) LL.R. 59 Cal. 1343 at p. 1350. 
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On behalf of the assessee Mr. Foucar further urged 
that this payment was exempted from income-tax under 
section 4 (3) (vii). I think it was, and the. learned. 
Government Advocate very fairly did not present an. 
argument to the contrary. Among the classes of income 
to which the Act does not apply are 


‘Any receipts not being receipts arising from business or: the: 
exercise of a profession, vocation or occupation, which are of a 
casual and non-recurring nature, or are not by way of addition to- 
the remuneration of an employé. ” 


The payment of the sum of Rs. 7,822 in the 
present case obviously was a receipt of a “casual and 


-non-recurring nature,” and it did not “ arise from the 


exercise of an occupation’”’ by the assessee but was 
the outcome of the spontaneous and generous action of 
Lord Inchcape in affording help to the assessee in the 
time of trouble [see Rev. G. N. Herberty.J. A. AfcQuade 
(Surveyor of Taxes) (1); Turton v. Cooper (Surveyor oj 
Taxes) (2); Cooper (Surveyor of Taxes) v. Blackiston 
(3); Cowan v. Seymour (Surveyor of Taxes) (4); Reea 
(H.M. Inspector of Taxes) v. Seymour (5); In the matter 
of the Bishop of Lucknow (6). 

For these reasons I would answer the questior 
propounded in the negative. The assessee is entitlec 
to his costs, five gold mohurs. 


BaAGULEY, J.—] agree. 


Ba U, J.—I agree. 





(1) 4 T.c. 489, (4) 7 T.C. 372. 
(2) 5 T.C, 138. (5) 11 T.C, 625, 
(3) 5 T.C. 343. (6) (1931) LL.R, 54 All, 223... 
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Before Sir Arthur Page, Kt., Chief Justice, Mr, Justice acai and 
Mr. Justice Ba U. 


IN RE THE COMMISSIONER OF INCOME-TAX, 1934 
BURMA July 3, 


v. 


P.L.S.M. FIRM.*: 


Income-tax—Methods of accounting—Selection of method—Income-tas Officer's 
choice—Basis of assessment—Income and receipts—Profits, ascertainment 
of—Losses in the accounting year—Land taken over by creditor in lien of 
debt—Gain or loss to assessee in the accounting year—Subsequent sale of 
land—Income-tax Act (XI of 1922), s. 13. . 

The assessees who are a firm of Chettyar money-lenders took over lands 
from their debtors, who were unable to pay in cash, in liquidation of their 
debts, Their former method of accounting was to set out in their books the 
value of the land taken over ata certain figure which was allocated in part to 

"the principal sum and in part to interest. They were assessed to income-tax on 
the amount appropriated to interest in the year in which the land was trans- 
ferred, but the “ profit” in respect of the value of the land taken over was not 
taxed until the assessees sold the land. In the accounting year (1932-33) the 
assessees changed their method of accounting in respect of transactions of this 
nature, and contended that where they took over land from a debtor in full 
satisfaction of both the principal and the interest due, and the value of the land 

’ transferred. was less than'the principal amount due to them no profit had 
accrued, and they were not liable to be assessed for income-tax in respect of 
the transaction. ; 

Held that, according to the meaning and effect of s. 13 of the Income-tax 
Act an assessee is entitled to make use of any method of accounting that he 
chose to adopt; but (a) he must follow the selected method regularly and not. 
change it so frequently as to prevent a fair estimate of his income being made 
de anno in annuum ; (b) if the method employed does not reveal the true income 
the Income-tax Officer may adopt some other basis; ic) the Income-tax. 
Officer is required to compute the assessee’s income and not his receipts ; and it 
‘dubio he may take as income what the assessee himself treats as income, and. 
that income may be treated as arising when the assessee treats it as arising ; but 
the Income-tax Officer has to determine the rcal income as a matter of fact, and 
is not bound by the book entries of the assessee ; (d) in assessing the profits and. 

gains of a year the losses in that year must be taken into account, but not the 
paste that may have been incurred in some previous year 

_ Held also, that in the circumstances of the present case the assessee was 
not precluded by his book entries from proving what the true position was, and. 
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was entitled to show that the figure at which the land was valued in his books of 
account for the purpose of settlement of the debt bore no relation to the real value 
of the land that had been transferred to him in satisfaction of ihe debt. The 
Income-tax Officer was not bound to accept the assessee’s figures, or the 
assessee’s method of accounting if the profits and gains of the year of assessment 
could not properly be deduced therefrom. 

In re The Aurangabad Millis, 1.L.R. 45 Bom, 1286; Corimissioner of Taxes 
v. The Melbourne Trust, (1914) A.C, 1001 ; Commissioner of Income-tax, Bombay 


v, Ahmedabad Cotton Mills, LL.R. 54 Bom 213; Commissioner of Income-tax, 


Madras v. A.T.K.P.LS.P. Chetiyar, LL.R. 50 Mad. 765; Commnzissioner of 
Income-tax, Madras v, Chengalvaraya, 1.L.R. 48 Mad. 836: Comseéssioner of 
Income-tax, Bihar v. Maharajadhiraj of Darbhanga, 1.L.R. 12 Pat, 318 ; Cort- 
missioner of Incone-tax, Central Provinces v, Sir S. Chitnavis, 36 C.W.N. 797 ; 
Edward Collins, Ltd. v. Commissioners of Inland Revenue, 12 T.C. 773; 
Gresham Life Insurance Society v. Bishop, (1902) A.C, 287 ; Hall & Co., Ltd. 
v, Commissioners of Inland Revenue, 12 T.C. 382; Raja Raghunandan Prasad 


v. Commissioner of Income-tax, Bihar, 1,L.R, 12 Pat. 305; Standard Life’ 


Assurance Co, v. Allan, 4 T.C. 447 ; The Sun Insurance Office v. Clark, 6 T.C, 
59 ; Venktadvi v. Parthasarathi, 1.L.R. 44 Mad. 570; IWhimster & Co. v. Com- 
missioners of Inland Revenue, 12 T.C, 813 ; Young & Co. v. Conrmissioners of 
Inland Revenue, 12 T.C. 827—considered and explained, 


The Commissioner of Income-tax, Burma, referred‘ 


the following case to the High Court in accordance 
with the provisions of s. 66 (2} of the Income-tax 
Act: , : 


The Hindu Undivided Family (hereinafter called the assessee) 
of P.L.S.M. Muthukaruppan Chettyar and his sons carries on a 
money-lending business at Minhla and Sitkwin in the Tharrawaddy 
District. Like other money-lenders, the assessee has had in recent 
years to take over lands in satisfaction of debts due to him and he 
has had to keep possession of those lands because there are no 
purchasersat suitable prices. Inthe belief presumably that income- 
tax rates are likely to decrease in the future by the removal of the 
surcharges, he wishes to claimn now in his income-tax assessment 
the whole amount which he considers he has lost or may- lose 
owing to the fall in the value of lands, rather than wait to claim 
later the actual amounts of losses that will eventuate when sales 
take place. It is in respect of a claim for the whole: amount of 
his estimated loss that this refererice arises. 
_ . When: the Income-tax Officer came to make the’ assessment 
fue 1932-33 he found that the assessee had-written down in his 
books the value of lands held by. him by 'Rs: *78,622. When the 


° 
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assessee took over these lands from his debtors, he took them over 
at the debtor’s valuation and accepted them as cancelling debts 
equal tothat valuation. He therefore entered that valuation in 
his accounts. During the Tamil year Pramothuiha (12th April 
1930 to 13th April 1931) relevant to the 1931-32 assessment he 
wrote off nothing from this valuation in his accounts ; but at the 
end of the year Prajorpathi (14th April 1931 to 12th April 1932) 
relevant to the 1932-33 assessment he wrote down the value of 
the lands as on the last day of Pramothutha (1930-31), and wr ote 
them down further as on the last day of Prajorpathi (1931- 32), 
‘We are only concerned now with the amount by which the lands 
were written down in value in Prajorpathi (1931-32), the accounting 
year for this assessment, but it is clear that the adjustments in 
the accounts were made for.assessment purposes since it was not 
until the end of Prajorpathi (1931-32) that the assessee thought of 
revaluing the lands as at the end of Pramorthutha (1930-31). The 
. amount now in question is Rs. 78,622 which was the total amount 
written off the value of lands, less certain expenses and a small 
loss. This amount of Rs. 78,622 may be divided into two sums 
(1) Rs. 8,720 the amount written off the value of lands taken over 
before the accounting year, (2} Rs. 69,902 the amount written off 
the value of lands taken over during the accounting year. The 
Income-tax Officer disallowed this amount. On appeal the 
Assistant Commissioner upheld the disallowance in his order. 
‘Thereupon the assessee has asked me to refer certain questions to 
_ the High Court. The question which I refer is 

“ Whether in the circumstances of this case the assessee is entitled for the 
purposes of his income-tax assessment to claim a loss by revaluing lands taken 
over in the course of his money-lending business, and if so, whether the 
revaluation must be confined to lands taken over in the accounting year.” 

» The assessee raised a question about there being no material 
to reject his basis of valuation, but I do not refer it because it is 
obvious that the appellate officer did not consider the point at all 
and it does not appear to have been raised before him. If the 
High Court decides that the assessee is entitled to revalue his 
lands, then the question of the actual figure to be adopted will be 
a question of fact to be settled later. 

. The assessee’s case is that the assets such as lands which he 
-acquires in the course of his money-lending business are part of 
the. assets of his business and, as such, form part of his stock-in- 
trade, and since he admits his liability to be taxed on any profit 
which he makes on the sale of these lands, and since this 
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Department does in tact tax such protit, he contends that he -is 


entitled, like any. other trader, to value these lands at the end of 


the year in order to arrive at his real: profit. a 


The assessee’s contention can be answered in two ways. I 
would first say that it conflicts with his method of accounting 
which is on the mercantile basis for Chettyars and on the cash 
basis for non-Chettyars. Now these lands are taken over from 
non-Chettyars and are the equivalent of debts due from them 
which are accounted for on the cash basis. And where accounts. 
are kept on the cash basis there is no valuation of stock-in-trade. 
Secondly, I would say, that the assessee’s stock-in-trade is money 


and that if he is to be allowed to value his stock-in-trade at the — 


end of each year, then he would be entitled to examine all the 
loans owing to him at the end of the year and write off portions 
of those that he does not consider too sound. But no one would 
ever claim to be allowed a reserve of this kind for bad and 
doubtful debts. And if a claim of this kind cannot be allowed, 
I do not see why the assessee should be allowed to claim now a. 
loss on lands which may never eventuate. 

The assessee, however, raises another contention which is. 
entirely different. In claiming at least Rs. 69,902, which is the 
amount written off lands taken over in the accounting year, he is 
really abandoning his other contention that he can value his lands. 
like stock-in-trade at the end cf each year and contending instead 
that he is entitled to value them at the time he takes them over. 
But what he has actually done is to take lands over during the: 
year at a certain valuation and to write them down on the last day’ 
of the year. This is no different from. writing down the value of 
lands taken over in previous years and I can see no difference 
therefore between the two sums of Rs. 69,902 and Rs. 8,720, 
mentioned above. 

My own view is that these lands should be looked upon as: 
investments and therefore following the decisions in Scottish 
Investinent Trust Co. v. Forbes, 3 Tax Cases 231, and the Royal - 
Insurance Co., Lid. vy. Stephen, 14 Tax Cases 22, the assessee: 
cannot claim a loss until it is realised. This view was approved 
in the recent case of K.A.R.A. Firm, 1.L.R. 11 Ran. 462. And if 
the assessee tries to raise the question of fact as to the actual. 


‘value of these lands I would say that he is bound by the figure at 


which he took over the lands and entered them in his accounts. - 
He cannot say that they were worthless then since the debtors. 
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would not part with them for less. If he had bought them in at an 
auction sale, the Department would not question the price (unless 
there *vas some trickery) even though it was lower than the 
prevailing market price. And if the assessee had taken over the 
lands for much less than the amount due to him, the Department 
would not refuse to allow the loss. But once he has taken over 
the lands at a valuation he is bound by that valuation until he 
finally disposes of the lands. I would therefore answer the first 
‘part of the question in the negative and say that the second part 
does not arise. 


A, Eggar (Government Advocate) for the Crown. 
Loss. incurred by Chettyar assessees on the sale of 
lands taken over by them in satisfaction of debts due to 
them has always been claimed as a business loss, and 
allowed for income-tax purposes in the year in which 
they are actually sold. I re The Commissioner of 
Income-tax, Burma v. K.A.R.K. Firin (1). The main 
issues in. the present reference are whether such an 
assessee can spread -his losses over several years by 
revaluing lands year after year and so claim depre- 
ciation, or must he wait until the properties are 
actually sold ; and can he be allowed to change his 
normal method of accounting in respect of one 
particular kind of transaction? See T. O. Foster v. 
The Commissioner of Income-tax, Burma (2). Under 
s. 13 of the Income-tax Act any system of accounting 
is permissible so long as it affords a fair basis for 
determining the assessee’s income. The Income-tax 
Officer in the present case has held that the method 
of accounting adopted does not disclose the real 
income of the assessee. Unless the Court finds that 
there was no material for this view the reference 
would be answered in the negative, because the 
question whether the method of accounting should 


(1) LL.R. 11 Ran. 462, 466. (2) 3 LT.C, 435. 
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be accepted is a question of fact for the income-tax 
authorities to decide. 

Section 13 is the only section dealing with 
methods of accounting. The two main systems of 
accounting, namely the cash basis and the mercantile 
system are described in Sundaram’s Law of 


Income-tax, p. 625. See also Mian Feroz Shah v. 


Commissioner of Income-tax, Punjab (1). The 
Commissioner of Income-tax, Madras v. Subramaniam | 
Chettiar (2); Commissioner of Income-tax, Madras v. 
Chengalvaraya Chetty (3); Commissioner of _Income- 
tax, Bombay v. Ahmedabad New Cotton Mills Co., 
Lid. (4); S.L.S.C. Chettiar v. The Commissioner of 
Income-tax, Madras (5). In Ramasami Chettyar v. 


‘The Commissioner of Income-tax, Madras (6) an 


account is given of the Chettyars’ banking methods. 

It is settled law that a debt can be repaid in 
kind as well as cash, and that the portion which 
represents interest is assessable to income-tax. Raja 
Raghunandan Prasad v. Commissioner of Income-tax, 
Bihar and Orissa (7). In The Commissioner of 
Income-tax, Bihar and Orissa v. Maharajadhiraj of 
Darbhanga (8) the appropriation of such payments 
is discussed. 


K. C. Bose for the. assessees. The lands in 
question were taken over by the assessees at a 
certain valuation, and the portion representing interest 
has already been taxed. The question is why should 


-the assessees not be allowed to revalue their lands 
when they find that they are not worth the price 
-they paid for them? . — 


(1) LL.R. 14 Lab, 682, ao. Ba LTC. 188, 


(2) I.L.R. 50 Mad. 765, 768. (6) LL.R. 57 Mad. 22. 
(3) LL.R. 48 Mad, 836, 839. (7) LL.R. 12 Pat. 305. 


(4) LL.R: 54-Bom, 213. (8). LL.R, 12: Pat. 318. 
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[Pgcre, C.J. Is the portion representing interest 
taxed when the lands are taken over, and is there 
necessarily any receipt of “ profits or gains” in such 
a transaction ?| 


That is the complaint. Chettyar assessees do not 
deal in lands; but by force of circumstances they 
are obliged to take over lands at a fictitious value 
fixed by the debtors who have no other means 
wherewith to settle the debt. In the circumstances 
it is unfair to debar them from following any 
reasonable method of accounting that they choose to 
adopt. They are adopting a new method of accounting 
to meet a new situation. 


Pace, C.J.—The question propounded is 


“whether in the circumstances of this case the assessee 


is entitled for the purposes of his income-tax assessment to 
claim a loss by revaluing lands taken over in the course of his 
money-lending business; and if so, whether the re-valuation 
must be confined to lands taken over in the accounting year.” 


’ The material section of the Income-tax Act is 
section 13, which runs as follows : 


“Income, profits and gains shall be computed, for the 
purposes of sections 10, 11 and 12, in 
accordance with the method of accounting 
regularly employed by the assessee : 

Provided that, if no method of accounting has been regularly 
employed, or if the method employed is such that, in the opinion 
of the Income-tax Officer, the income, profits and gains cannot 
properly be deduced therefrom, then the computation shall 
be made upon such basis and in such manner as the Income-tax 
Officer may determine.” 


Now, as I understand the Jaw upon this subject 
the intention of.the Legislature in enacting section 
13 was that for income-tax purposes the. assessee 
should. be entitled to make use of any method of 
accounting that hé chooses to adopt; but (a) he: 


Method:of Accounting, 
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must follow the selected method “regularly,” and is 
not to be allowed to change his system of book- 
keeping from year to year or so frequently as to 
prevent a fair estimate of his income, profits and | 
gains de anno in anni from being ascertained ;. 
(b) “if the method employed is such that, in the 
opinion of the Income-tax Officer, the income, profits 
and gains cannot properly be deduced therefrom, 
then the computation shall be made upon such basis 
and in such manner as the Income-tax Officer may 
determine” ; (c) “what the officer is directed to 
compute is not the assessee’s receipts but the 
assessee’s income, and in dubio what the assessee 
himself chooses to treat as income may well be taken 
to abe income and to arise when he so chooses to 
treat it” ; although book entries purporting to relate 
to the receipt of income are not necessarily conclusive 
as to the quantum of the income to which they 
purport to refer, for the real income, profits and 
gains that have accrued during each accounting year 
are in every case to be determined by the Income- 


‘tax Officer as a matter of fact; and (d) “ what are 


chargeable to income-tax in respect of a business 
are the profits and gains of a year; and in assessing 
the amount of the profits and gains of a year 
account must necessarily be taken of all losses 
incurred, otherwise you would not arrive at the 
true profits and gains. But the losses must be 
losses incurred in that year. You may not, when 
setting out to ascertain the profits and gains of 
one year deduct a loss which had in fact been 
incurred before the commencement of that year. 
If you did you would not arrive at the true profits 
and gains of the year. For the purpose of comput- 
ing yearly profits and gains each year is a separate 
self-contained period of time, in regard to which 
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profits earned or losses sustained before its commence- 


ment are irrelevant.” [Gresham Life Insurance 


Society, Limited v. Bishop (Surveyor of Taxes) (1); 
Standard Life Assurance Company v. Allan 
(Surveyor of Taxes) (2); Commissioner of Taxes 
vy. The Melbourne Trust, Limited (3); Inre The 
Income-tax Act (VII of 1918) and In re The 
Aurangabad Mills, Limited (4); Venkatadri Appa 
Rao and others v. Parthasarathi Appa Rao (5) ; 
Commissioner of Income-tax, Madras, Referring 
Officer v. Chengalvaraya Cheiti and another, Assessees 
(6); The Commissioner of Income-tax, Madras, 
Referring . Officer v. A.T.K.P.LS.P. Subramaniam 
‘Chettyar, Respondent (7);  Comuzissioner of Income- 
tax, Bombay Presidency v. Ahmedabad New Cotton 
Mills Company, Limited (8); The Commissioner of 
-Income-tax, Central Provinces and Berar v. Sir 
S. M. Cheinavis (9); Raja Raghunandan Prasad 
Singh v. Commissioner of Income-tax, Bihar and 
Orissa (10); Commissioner of Income-tax, Bihar 
and Orissa v. Maharajadhiraj of Darbhanga (11); 
The Sun. Insurance Office v. Clark (Surveyor of 
Taxes) (12); J. P. Hall & Co. Ltd. ve The 
Commissioners of Inland Revenue (13); Edward 
€ollins & Sons, Lid. v. The. Commissioners of 
Inland Revenue (14); Whimster © Co. v. The 
Commissioners of Inland Revenue (15); J.H. Young 
& Co. v. The Commissioners of Inland Revenue 


(16).] 





(1) (1902) A.C. 287. (9) 36 C.W.N, 797, 

(2) 4 T.c. 447. (10) (1933) LL.R. 12 Pat, 305. 
(3) (1914) A.C. 1001. " * (11) (1933) LL.R. 12 Pat.318, 
(4) (1921) LL.R. 45 Bom. 1286. - (12) 6 T.C. 59. 

(5) (1921) -LL.R. 44. Mad. 570. (13) 12 T.c, 382, 

(6) (1925) LL:R, 48 Mad. 836. . ~— (14) 12 T.C. 773. 

(7) (1927) I.L.R. 50-Mad, 765. (45) 12 Tic, 813. 


(8) (1929) LL.R, 54 Bom, 213, - (16) 12 T.c, 827. 
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Now, bearing in mind the above rules, it is 
necessary to consider the facts of the particular 
case under reference. The assessees, who are a 
firm of Chettyar money-lenders carrying on khusiness. 
at Minhla and Sitkwin, like many other money- 
lenders in Burma have been compelled to take 
over lands and other immovable property in liquida- 
tion of debts due to them in respect of loans that 
they have made to cultivators. But it is to be 
remembered that the assessees are money-lenders 
not landowners, and that their business is to lend 
money at interest and not to cultivate the soil. I 
assume for the purpose in hand that prior to the 
assessment for 1932-33 the assessees were content 
to have their income assessed in respect of transac- 
tions in which lands had been taken over in 
satisfaction of outstanding loans in the following 
manner; the value of the land was set out in 
their books of account at a certain figure which was 
allocated in part to the principal sum that had 
been lent and in part to interest. Upon the amount 
appropriated to interest income-tax was claimed 
and paid in the year in which. the.lands were trans- 
ferred, but the question whether income-tax was 
payable in respect of the receipt of the land to 
the extent to which the value thereof represented 
a repayment of the principal was held in suspense 
until the land was sold, and it had been ascer- 
tained whether the sale proceeds exceeded or were 
less than the amount of the principal sum that had 
been lent. For the purpose of the assessment for 
the year 1932-33, however, the assessees. in respect 
of lands transferred to them during the accounting 
year in liquidation of outstanding loans claim the 
right to initiate anew method of accounting. They 
contend, in my opinion rightly, that the. amount 
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f.the debt in satisfaction of which the land is 
‘ansferred ‘is not-a criterion of the value of thé 
inds taker ‘over, as the extent. to which the lands 
re to be treated as liquidating the debt is a matter 
f adjustment between the creditor and the debtor ; 
1 many instances the lands being taken in satisfac- 
on of the debt as a whole not because the value 
f the land was-in-“any sense the equivalent of the 
alue of the debt, but merely because the debtor 
ad no other property and there was no prospect 
f the debtor being in a position otherwise to 
quidate the amount that he owed to the assessees, 


n the accounting year about sixty such transac-- 


ons were carried through by the assessees. 
-Now,; of course it is well settled that normally 


where interest is outstanding on a principal sum due and 
1e creditor receives an open payment from. the debtor with- 
at any appropriation of the payment as between capital and 
iterest by ei her debtor or ccedi:or the presumption is that 
1e payinent is attributable in the first instance towards the 
utstanding interest [Venkalradi Appa Row v. Parthasarathi 
pia Row \1)|. This presumption is no doubt operative prima- 
ly in questions between debtcr and creditor, but in their 
ordships’ view, the Income-tax Otficer, finding that. the asgessee 
sceived a payment from his debtor of Rs. 2,78,0CO in the 
ear Fasli-1332 and that the assessee had 1ot up till then 
edited’ himself as hiving received any inierest or disclosed 
r accounted for any interest receipis to the revenue author- 
ies, was entitled. in the circumstances to treat this sum of 
Ss. 2,78,000 as applicable to the ou.standing interest to the extent 
£. Rs. 2,71,190, and accordingly to treat the payment to that 
stent as income ‘of the assessee in the year of payment.” 


ber Lord Macmillan in Commissioner of Income- 
uw v. Maharajadhiraj of Darbhanga (2)}. 





(1) (1921) LL.R.44 Mad. 570; 573 ; L.R. 481.A. 150, 153, 
(2) (1933) ILL.R. 12 Pat. at p. 331, 
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For this purpose, therefore, it matters not in the 
present case whether the assessees in fact did 
or did not appropriate any part of the value of 
the lands received during the accounting year towards 
the payment of interest—the result in law in either 
case would be the. same. But, as Lord Macmillan 
proceeded to point out, a transaction where there 
is “ no settlement but merely an open payment to 
account”’ differs tofo celo from 


“an arrangement affecting the whole indebtedness whereby 
certain assets were accepted in part satisfaction and promisscry 
notes were taken fcr the balance. The basis cf the presumption 
namely, that it is to the creditor’s advantage to attribute payment: 
to interest in the first place, leaving the interest-bearing capita 
outstanding, is gone. Moreover, . . . there is « authorit: 
for the preposition that in a question with the revenue the ta: 
payer is entitled to appropriate payments as between capita 
and interest in the manner least disadvantageous to himsel 
[Smith v. Law Guarantee and Trust Society, Limited (1)].” 


Now, in these circumstances the assessees conten: 
that “each transaction in which land is received i 
satisfaction of an outstanding debt must be cor 
sidered on its own merits. It is urged on the: 
behalf that the land which is received in repaymer 
of a loan is the equivalent of cash, and should t 
treated as money’s worth, and as such not fixe 
‘capital but working assets, and part of the stock-ir 
trade of their business as money-lenders, The 
contend that in cases where the value of the lar 
taken over is less than the amount of the princip 
sum that is payable no profit has accrued from tl 
transaction, and no income-tax is chargeable 
respect thereof ; although it may be as between tl 
assessees and the debtor that the land was accept: 





(1) (1904) 2 Ch. 569. 
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in satisfaction of both the principal and the interest 
due on the loan. Take the following illustration. 
Suppose, the amount of the principal sum lent was 
Rs. 50,000, and that during the accounting year 
land of. the value of Rs. 30,000 is transferred to 
the creditor in satisfaction of the principal sum of 
Rs. 50,000 and also of Rs. 10,000 for interest due 
thereon, the assessees in such a case would 
contend that although the amount of the interest 
set out in their books as liquidated by the transfer 
of the land was less than the value of the land 
no income-tax would be payable thereon because 
in respect of the transaction as a whole a loss had 
accrued of Rs. 20,000. 

In my opinion the contention of the assessees 
ought to be accepted. The Commissioner of Income- 
tax in the case that he stated observed that 


“if the assessee tries to raise the question of fact as to the 
actual value of these lands I would say that he is bound by the 
figure at which he took over the lands and entered them in his 
accounts. He cannot say that they were worth less then since 
the debtors would not part with them for less. If he had bought 
them in at an auction sale the Department would not question the 
‘price (unless there was some trickery), even though it was lower 
than the prevailing market price. And if the assessee had taken 
“over the lands for much less than the amount due to him the 
‘Department would not refuse to allow the loss. But once he has 
taken over the lands at a valuation he is bound by that valuation 
until he finally disposes of the lands.” 


[see Commissioner of Taxes v. Melbourne Trust, 
Limited (1)]. 

No doubt the value of* the land as set out in 
the assessees’ books of account may be treated as 
primd, facie evidence of its true value, and an 
assessee normally would have no cause for complaint 


(1) (1914) A.C. 1001, 
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e * Gis . 
if the income-tax authoritie¢s accepted -for income- 


tax purposes the value. which’ the assessee himself 


had put upon his assets in his books of. account. 
But in every case it is incumbent upon the: Income- 
tax Officer to ascertain as a matter of fact what 
are the real profits and gains of the. business in the 
accounting. year, and, as Lord: Loreburn pointed 
out in the Sun Insurance Office v. Clark (1) 

“a rule of thumb miy be very desirable, but cannot: be 


-substituted for the only Rule of Law that.I know of, viz., that the 


true gains are to be ascertained as nearly as it can be done.”, 
The error, if I may say so, into. which, as it 
seems to me, the income-tax: authorities have fallen 
in the present case is that they appear to think 
that whereas for the purpose of ascertaining as a. 
matter of fact the actual profits and gains that 
accrued during the accounting year the income-tax 
authorities have a free hand an assessee is precluded’ 
by his book entries from proving what the true 
position is, and that for the purpose of assessment 
the Income-tax Officer is entitled—applying as it were 
a tule of thumb—to take as the actual value of 
the lands the figure at which the lands are entered 
in the assessees’ books, notwithstanding that the 
value at which the lands stand in the assessées’ 
books (in the circumstances in which it is well known 
that Chettyar money-lenders are compelled to take 
over lands from. their debtors), may be merely an 
arbitrary and fictitious figure, and that the assessees 
may be in a position to prove that the figure: at 
which the lands have been valued in iheir books of 
account bears no relation to the real value of the 
lands that have been transferred in satisfaction o/ 
the debt. The problem to be solved, however, is 
‘whether in truth and in fact the several loan transac: 
a ae ., 1 Gre, 27, 
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‘ions which were completed in the accounting year - 


oy the transfer to the assessees of land in liquidation 
of the debts resulted in a profit or a loss to the 
assessees. Of course, unless the lands are sold by 
ihe assessees in the accounting year it necessarily 
‘ollows that the actual value of the lands cannot be 
ascertained and an estimate of their value must be 
made. But, as Lord Loreburn further observed in 
the Sun Insurance case (1) 

‘there is no way of estimating which is right or wrong in 
itself. It is a question of fact-and figure whether the way -of 
making the esiimaie in any case is the best way for that case He 
and while I am of opinion that in the present case 
the assessees ought not to be held bound in submit- 
ting an estimate of the value of the lands by the 
figure at which the lands were entered in their books 
of account, I am also of opinion that the Income-tax 
Officer is not bound to accept the assessees’ figures, and 
is free to fix his own estimate of the value in-the 
accounting year of the lands that have been transferred 
tothe best of his ability. It follows that’ if the 
estimated value of the lands in the accounting year 
is greater than the principal sum that jwas lent ihe 
income-tax - authorities will -be entitled to treat the 
balance, after deducting an amount equivalent to the 
loan, as representing profits and gains accruing from 
the transaction, and to assess the same as income 
chargeable with income-tax. E contra, if the estimated 
value’ of the lands:is less than the amount of thé 
principal sum‘ that’ “has been lent no tax will be 
chargeable’ in the accounting year in which the lands 
are transferred, although it-:may be that the estimated 
value of the’ ‘lands in that year exceeds the amount 
due to the assessees in respect of interest on the 





(1) °6 T.C. 77.°, 
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loan. Inasmuch, however, as the assessment of the 


land, unless it is sold .by the assessees in the 
accounting year, will be based upon what.must ew 
necessilate rei be a mere estimate of the value of the 
lands, in my opinion it is fair and reasonable that 
an adjustment of the assessment should be made in_ 
the accounting year in which the assessees sell the 
lands, when it will be possible finally to ascertain 
whether or not in respect of the transaction a profit 
chargeable to income-tax has accrued to the assessees. 
As the assessment is made upon the footing that the 
transaction has been completed during the accounting 
year I am of opinion that the assessees are not 
entitled to have the value of the lands reassessed in 
any other accounting year except that in- which the 
lands are sold by them, and until the sale takes 
place the final adjustment of the assessment must 
necessarily remain in suspense. I would answer the 
first part of the question propounded in the above 
sense, and the second part in the affirmative. The 
assessees are entitled to their costs, 10 gold mohurs, 
which includesthe Rs. 100 deposited under section 66({2). 


BaGULEY, J.—I agree, and have very little to add. 
With regard to the fact that the assessee entered 
the land in his accounts at a certain figure, I would 
point out that the assessee merely put down in his cash 
account a certain figure as representing the land 
which he received as money’s worth, but on the 
other side of the account he immediately wrote the 
land out again as transferred to a land account 
so that as far as the cash account is concerned’ he 
might have put down any figure between one rupe¢ 


and one crore of rupees. The two entries..cancelled 


and that was the end of the land sofar. as the 
accounts were concerned. It is not as though he 
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aad entered the acquisition of the land as equivalent - - 


io the receipt of a certain amount of money ina 
profit-and-loss account, or as though he had done 
anything else of that nature in which he definitely 
recognized.the land as being the equivalent of a certain 
amount of money for purposes of calculating his profits. 
With reference to the remark made by the Commis- 
sioner of Income-tax, ‘‘ He cannot say that they were 
worth less then since the debtors would not part 
with them for less,” it may be pointed out that 
what has got to be ascertained as nearly as possible, 
and as.a matter of fact, is the real value of the land 
at the close of the year of account. The value of 
any article is the price which it might be expected 
to fetch in an open market as between a willing buyer 
and a willing seller. Its value is not what its owner 
when in a_ strong position can - extort,—possibly 
nominally only,—from a buyer who, if he will not 
agreé to buy at that figure, may incur other outside 
expenses. It is common knowledge that in cases of 
this nature the so-called ‘“‘ sale.” by a debtor to his 
creditor of land with a view to cancelling. his debt 
is simply a way in which the Jand and the debt are 
set off against each other, and the original debt is 
cancelled on the basis that the debtor shall be under 
no further liability. whatsoever to the creditor with 
regard to this transaction. The debtor, in these 
circumstances, particularly’ an ordinary cultivator, 
‘considers that the safest way to make quite sure 
that he: can be. under no_ further liability, is to 
insist upon a nominal. purchase price being entered 
in the sale deed, which is equal to the total amount 
which he is liable to pay, to put an end to his 
liability on the mortgage debt. 


Ba U, to agree. 
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FULL BENCH (CIVIL), 


Before Sir Arthur Page, Kt., Chief Justice, Mr. Justice Baguley, Mr, Justice Sen, 
Mr. Justice Leach, and Mr, Justice Dunkley. 


MAUNG CHIT er ANOTHER 
Os 
ROSHAN N. M.A. KAREEM OOMER & co.*. 


Linen Beondaory note or other instrument sd Jahan ‘of law and reek 
Instvument prima facie a conditional paymént—Insirument itself the 
cousideration for the loan—Righl. of suit -upon oviginal consideration=» 
Embodiment of all theiltems in the instrument, effect of—Prima facie 
presumption—Normal practice of lenders— Moncey paid and instrument taken 
simultaneously —Circumstances of each case—Evidence.Act (I of 1872),'s. YI. 


When a ‘loan is contracted it is an implied term-of the agreement that: the. 
loan shall be repaid, In -case of a suit on a loan what points are pani: of 
law and what are points of fact should be clearly borne in mind. 

Saminathan.v. Palaniappa, 41 1A. 142; ae ve Romer and ae. 1863 
2 Q.B, 286 —referred to. : : ; 3 

When a promissory note or.any other inerrant is given by the borrey er. 
to the lender in connection with the loan, either at the time when the loan. 
is contracted or afterwards, the terms igen which it is ‘giv en and.taken is a 
question of fact and not of law. : : 

Day'v. McLca, 22 Q.B.D. 610—referred to, : 

The giving of a negotiable security by a -debtor to his ciety operates, 
prima facie, as a conditional. payment only, and not‘as a satisfaction.of the 
debt, unless the parties agree so to treat it, Such a conditional payment is 
liable to. be defeated on non-payment of the negotiable instrument, at maturity. 


In ve Romer and Haslam,(1893) 2 Q.B. 286—followed 


Achutaramanna v.. Jagannadham, 64 M.LJ.79; Alderson v. Peau: 
‘3 Br, & Ad, 660; Burliner v, Royle, L.R. 5 CP, 354; Camidge v, Allunby 
6B. & C. 373 ; Cohen v. Hale, 3 Q.B.D. 371; Dhaneswar Sahu v. ‘Ramrup Gtr, 
LLL.R. 7 Pat, 845; Dawsons Bank, Lid, v, C.R:V.V. Chetty Firm, 1.L:R. 
1 Ran, 121; Day v.. McLea, 22 Q.B.D. 610; ‘Farr y. Price, 1 East 54; Golap 
Chand v, Mohokoom Kooaree, LL.R. 3 Cal. 314; Hiralal v. Datadin, 1.L.R, 
4 All. 135; Hopkins v. Ware, L.R. 4 Ex: 268 ; Jacob v. Vicumsey, 29 Bom. 
L.R. 432; Krishnaji v. Rajmal, LL.R. 24 Bom, 360; Kundan Lal v. 
Bhikari Das, I.L.R. 51 AlL 530; Maung Kyi v. Ma Ma Gale, 10 L.B.R, 54; 
Pramatha Nath v. Dwarka Natit, V.L.R. 23 Cal. 851; Ragavayya v: Ramayya, 
LL.R,.29 Mad. 111 ; Ram- Sarup. v. Jasodlia ‘Kunwar, ‘1.L.R. 34: All, 158 ; 
Ranchhody Ravij bhai, 28 Bom. LR. 631 ; Ramgopal v. Dhirendra Nath, LLR 
54 Cal. 380 ; Sard v. musi 1 si & W. 153—considered.. at hs 





* Civil Reference No.7 of 1931 arising ont: of Civil ‘ee No. 132 of 
1934, ‘oer 
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. If the negotiable instrument | is given by the borrower to the Jender. aif he 
negotiable instrument is itself the consideration for the loan, or if the ins@s 
ment is accepted as an accord and satisfaction of the original debt, the lender 
is restricted to his rights under the a instrument by which he must 
stand or fall. ‘ F 

In. ve Romer, and ‘Haslam, (1893; 2Q.B. 286; Chanda Singh v. The 
' Amritsar Banking Co., L.L.R, 2'Lah. 330 ; Damodar v. Atmaram, 1.L.R. 12 Bom. 

443 ; Goddard & Son v. O'Brien, 9 Q.B.D. 37; Parsotam v. Taley Singh, 1 L.R. 

“26 All. 178 ; Pothi Reddi v. Velayudasivan, L.L.R. 10 Mad. 94 ; Radhakant 


‘Shaha v. Abhoychurn. Mitter, L.L.R, 8 Cal. 721 ; Saminathan v. Palaniappa, 41 


TA, 142; ; Sheikh Akbar'v. Sheikh Khan, .L.R.7 Cal: ‘256—considered. 


“Tf itis agreed: between the parties that the instrument shall be taken merely 


as. fos security for the repayment of the loan the lender is entitled to sue. 


_ upon the original consideration: independently of the security, and without 
‘regard to any rights that he may possess under the instrument. 

If all the terms of the agreement under which the loan was made have 
been embodied in a negotiable instrument or in any other document no evidence 
‘can be adduced in proof ofthe terms of the contract except the document 
itself, and if such document is fo vr «ny reason inadmissible in evidence. the suit 
snust fail. 

Normally and primd facie a lender. is. regarded as taking a negotiable 
‘instrument only ‘as conditional payment, and not in satisfaction of the loan. 

. Where'the handing over of the money and’ of the instrument is simultancous 

"it does not follow that the instrument is the sole repository of the terms of the 
agreement. It isnot the time when, but the terms upon which,. the loan was 
‘made that matters, and that is a question of fact tv be determined according to 
the particular circumstances obtaining i in each case. 


_ (Muthu Sastrigal v. Pandarasannadhi, 26 M.L.J. 19 ; Nga Waik v. Nga Chit, 
- (1907-09) 2°U.B.R. Evid. 5; Nasir Khan v. Ram Mohan, 1.L.R. 53 All. 114; 
 Pothi Reddi v: Velayudasivan,1L.R 10 Mad.94 ; Parsotam v. .Taley Singh, 

TAL:R, 26 All. 178 ; Radhakant v..Mitter, LL.R..8 Cal. 721; gael Akbar v. 
‘ pie he Phat! L.L.R. 7 Cal. 236— disse nate d from, . 


. OE C. Sarva for the applicants. Where a 
promissory note is given on a loan being taken it is 
intended to be the sole repository of the transac- 
tion, and. the lender will not be allowed to fall back 
upon the original consideration: of money: lent in 
- circumstances where the note becomes inadmissible 
“in evidence due to:the absence of the ‘proper stamp 
or for other defect.. The authorities are not: uniform. 
In ‘some casés it has been held. that. where the 


‘consideration’ for the’ note was‘-an independent: 


transaction, complete * in itself, and. entered into before 
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note was given, a suit .on such ‘consideration - 
vuld be maintained independently of the note. ; 
Maung Kyi v. Ma Ma Gale (1); Maung, Shwe’ 
Myat v. Maung Po Sin (2); Sheikh Akbar v. Sheikh’ 
Khan (3); Radhakant Shaha v. Abhoychurn Mitter: - 
(4); Pramatha Nath Sandal v. Dwarka Nath Dey 
(5); Gour Chandra Das v. Prasanna Kumar Chandra — 
(6) ; Ranendra Mohan Tagore v. K. Chanda. (7); 
Pothi Reddi v. Velayudasivan (8) ; ‘Ragavayya T 
Ramayya. (9); Muthu Sastrigal v. Viswanatha Pandara- . 
sannadhi (10); Parsotam Narain v. Taley Singh (12) 3: 
Ram Sarup v. Jasodha Kunwar (£2) ; Nazir Khan v. 
Ram Mohan (13); Chanda Singh v. The Amritsar. 
Banking Co. (14); Damodar Jagannath v. Atitiaram 
Babaji (15); S.A. Ralli v. Caramalli. Fazal (16) ;. 
Krishnaji v. Rajmal (17); Jacob & Co. v. Vicumsey 
(18); Dhaneswar Sahu v..Ramrup “Gir (19); Nga 
ne aik v. Nga Chit (20), 


 B. K.B. Naidu for the respondents. The decision 
of the majority of the Full Bench in Maung Kyi v. 
Ma‘ Ma Gale is correct. The giving of a negotiable . 
security by a debtor to. his ‘creditor operates . only 
as conditional payment, and not as a discharge of 
the debt. If the security fails on any account 
the lender can fall back on the original consideration. 
In re Romer and. Haslam (21) ; Dawsons’ Bank, Ltd, 


vy. CR.VV. Chetty Firm (22). 


(1) 10 L.B.R. 54. ae (12) ILL.R. 34 All, 153, 


(2) LL.R. 3 Ran. 183, (13) LL.R, 53 All, 114. 
(3) LL.R, 7 Cal. 256. (14) -LL.R, 2 Lah, 330, 
(4) LL.R. 8 Cal. 721, (15) LL.R. 12 Bom. 442, . 
(5) ILL.R. 23 Cal. 851, 5 (16) LL.R. 14 Bom. 102. 
(6) ILL.R. 33 Cal. 812, 818. (17) LL.R. 24 Bom, 360. 
(7) L.L.R. 61 Cal. 433, - _(18) 29 Bom, L.R. 432, 
(8) LL.R. 19 Mad.94, " (19) LL.R. 7 Pat. 845. 
(9) LL.R, 29 Mad, 111, *. , (20) (1907-09) U.B.R, 5. 

* (10) LLR, 38 Mad, 660,” (24) (1893) 2 Q.B. 286. 


1) LER: 26 All, 178. 181, «) (22) LIAR. J Ban, 121,” 
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~The decision : in ‘Maung Shwe Myat v. Masthe 
‘Po Sin is correct so far as it goes, because it relates 
solely to the question whether an amendment of the 
pleadings. can be allowed where the claim is 
admitted but the plaint is defective. 

There is nothing in the Evidence Act to fetter 
‘the power of the Court in arriving at the true 
meaning and effect of:a transaction in the light of 
all the surrounding circumstances. Baijnath Singh 
v. Hajee Valley Mahomed (1). 


Pack, C.J.—This -case raises a question of 
‘general interest and importance. 

The respondent lent two sums of Rs. 300 and 
Rs. 100 to the applicants, and on each occasion when 
the loan was made the applicants executed a promissory 
note payable on demand for the amount of-the loan 
and interest thereon at 3 per cent per mensem. 
-. In the -present suit, which was brought in the 
Small. Cause Court of Mandalay, the respondent 
‘sought to recover the amount due on the promis- 
sory. notes or in the alternative a like sum for 
money lent. At the trial the learned Judge found 
that the promissory notes were not. duly stamped, 
and therefore were inadmissible in evidence under 
the Indian Stamp, Act (II of 1899, s. 35). A decree 
- was passed in favour of. the respondent, however, 


on the alternative claim for the amount of the 5 


“loans without interest.. 


- An application in revision having been filed, . 
Dunkley J. referred the following question for * 


determination by a Full Bench: 


“When a creditor sues ona claim for money in respe¢t ‘of Ke 


which the debtor has executed a promissory note, under: Ww hat: 








in LL.R. 3 Ran. 1 6, 125, 
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_umstances can the creditor s sue for the original consideration 
.« the promissory note cannot be proved ? ” 1 4 


In my opinion this is a plain case, ane the: 
answer to the question propounded abe aed no | 
difficulty. 

I. respectfully agree with Bowen L.J.. that - é is. 

“extremely desirable that we should keep clearly’ 
in our minds.. what ‘points are. points of: law and_ 
what are. points’ of ‘fact. ”. [In re Romer and 
Haslam (1).] 

There are many Indian and English antliotiies 
on this question, and I think that from a-consider- 
ation of the cases the following propositions of 
law can be deduced : 

(1) when-a loan. is .contracted it is an implied’ 
term of-the agreement that. the loan * shall 
be repaid [Pavana Reena Saminathan and 
another v. Pana Lana Palaniappa (2)] © - 

(2) when a promissory note ora bill of exchange, 
or indeed anvthing else, is given by the 

_~borrower.to the lender in connection with 
the loan, either at the time when the loan 
is contracted or afterwards, the terms upon 
which it is given and taken is a question 
of fact and. not of law [Day and another 
v. McLea.-and another (3)] 

(3) It is prima-facie to be presumed (dithough. 
the presumption is :rebuttable) _ that the 
parties to the loan transaction ‘have agreed 
that the promissory note or other negotiable. 
instrument given.and taken in such :circum- 
stances shall’be treated as.conditional payment 
‘of the Joan; the cause , of .action ..on- thé 
- original consideration - for. money lent: ene a 


oo (1893) 2 Q.B. 286.at p.297, "°° (2) (1913, 4A, 142," 
- 943) 22 QBD. 610.9. 
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See suspended: during the currency of the 
..°. negotiable instrument, and if and. so long 
as. the rights. of..the parties under the 
instrument subsist.and: are enforceable;. but 
the cause of acticn to: recover the amount 
of the debt revives if. the negotiable instru- 
ment is dishonoured. or the rights thereunder 
-are not enforceable.. Onthe other hand the 


’ cause of action‘on the original consideration: 


-; ds extinguished: when the amount due under 
-the negotiable instrument is paid or if the 

_ lender by negotiating the instrument or by 
laches. or otherwise has made the bill his 
own, and thus must be regarded as having 
accepted the negotiable instrument. in accord. 


. and satisfaction of the borrower's liability on. 


the original. consideration. 


“Tt is perfectly well-kricwn law, which is acted upon in every 
form. of mercantile business, that. the giving of a negotiable: 
. security bya debtor to. his’ créditor operates as a conditional 
--payment cnly, and not asa. satisfaction of the debt, unless the 
parties agree so'{o treat it: Such a conditional payment is liable 
to be defeatéd on non-payment of the negotiable instrument at 
maturity, and-it is-surpvising‘that there-can-be at the present day 
“any doubt.as to the business result:of such a transaction” 
{per Esher M.R. in In:re Romer and Haslam (1)] and 
“it has. been established by a series of authorities, which it 
- would: be. ridiculous:to go through seriatini, that a biil of exchange 
given fct-a debt amounts to conditional payment of that 
debt, and is only conditional payment so long asit is running ; the 
payment is liable to be defeated when the bill is dishonoured ” 


(per. Bowen L.J., ibid, p. 300). 
[Farr .v. Price (2).; Alderson v. Langdale (3) ; 
Camidge v. Allenby (4) ; Sard v. Rhodes (5) ; Hopkins 
~(l) (1893) 2 Q.B. 286at p. 296. - (3)3 Br. & Ad. 660, 


(2) 1. East 55. . (4) 6 B-& C, 373, 
_ 8) 1M, & W. 153; j 
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v. Ware (1) ; Cohen v. Hale (2) ; Burliner v. Royle and 
another (3) ; Day and another v. McLea and another 
(4) ; Golap Chand Marwaree v. Thakurani Mohokoon 
Kooaree and another (5); Pramatha Nath Sandal 
and others v. Dwarka Nath Dey (6) ; Ramgopal Ghose 
v. Dhirendra Nath Sen and others (7); Maung Kyi 
v. Ma Ma Gale and another (8) ;. Dawsons Bank, 
Lid. v. C.R.V.V. Chetty Firm and one (9) ; Krishnaji 
Narayan Parkhi v. Rajmal Manikchand Marwadi 
(10); Ranchhod Raghunath Patel v. Ravijbhai 


Nathabhai Patel (11) ; Jacob & Co. v. A. P. Vicumsey 


(12) ; Yarlagadda Veera Ragavayya and others v. 
Gorantla Ramayya (13); Alapati Achutaramanna 


v. Vasireddi Jagannadham and another (14) ; Hiralal 


v. Datadin (15); Ram Sarup v. Jasodha Kunwar 
and others (16) ; Kundan Lal and another v. Bhikari 
Das Ishwar Das and another (17); Dhaneswar Sahu 


ve. Ramrup Gir (18).] 


(4) If a promissory note or other negotiable 
instrument is given by the borrower to the 
-lender and the negotiable instrument is itself 
the consideration for the loan, or if the 
promissory note or other negotiable instru-: 
ment is accepted as an accord and satisfaction 
of the original debt, the lender is restricted 
to his rights under the negotiable instru- 
ment, by which he must stand or fall; for 
in the one case the note or bill--is itself 


(1) LR. 4 Ex. 268. (10) (1899) LLL.R. 24 Bom, 360. 


(2) 3 Q.B.D. 371. (11) 28 Bom, L. Rep. 631. 

(3) L.R. 5 C.P. 354, (12) 29 Bom, L. Rep, 432. 

(4) 22 Q.B.D. 610. (13) (1905) L.L.R. 29 Mad. 111, 
(5) (1878) 1.U.R. 3 Cal, 314, (14) 64 M.L.J. 79. : 
(6) (1896) LL.R. 23 Cal, 851, (15) (1881) LL.R, 4 All. 135, 
(7) (1927) ILL.R. 54 Cal, 380, (16) (1911) LL.R, 34 All, 158, 
(8) (1919) 10 L.B.R. 54. (17) (1921) LLL.R, 51-All. 530. 


49) (1923) LL.R. 1 Ran.12i, (18) (1928) LL.R, 7 Pat. 845. 
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the original consideration, and in the other — 1934 
‘the original debt has been liquidated by the —Mavne 
acceptance of the negotiable instrument. are 


Goddard & Son v. O’Brien (1); Day and Rosita 


- another v. McLea and another (2); Pavana paren 
Reena Saminathan and another v. Pana &Co. 
‘Lana Palaniappa (3) ; Sheikh Akbar v. Sheikh pss, cl. 
Khan and another (4); Radhakant Shaha 
and, others v. Abhoychurn Mitter and others 
(5); Damodar Jagannah v. Atimaram 
Babaji (6); Pothi Reddi v. Velayudasivan 
(7); Parsotam Narain v. Taley Singh 
(8) ; Chanda Singh v. The Amritsar Banking 
Co. and another (9). 
If it is agreed between the parties that the 
promissory note or other negotiable instru- 
ment shall be taken. merely as collateral 
security for the repayment of the loan the 
lender. is entitled to sue upon the original 
consideration independently of the ‘security, 
and without regard to any rights. that he 
may possess under the negotiable instrument. 
(6) Further, if the terms of the agreement [by 
_-- which I mean the whole of the terms; 
Kundan Lal v. Bhikari Das Ishwar Das 
(10); Nazir Khan y. Ram. Mohan (11)], 
under which the loan was made have 
been embodied in a negotiable instrument 
or in any other document no evidence can 
be adduced in proof of the terms of the 
contract except the document itself; or 


(1) 9.Q.B.D. 37, (6) (1888) LL.R. 12 Bom. 443. 


ed 


(5 


(2) 22 Q.B.D. 610. (7) (1886' I.L.R. 10 Mad. 94. 
(3) (1913) 41 LA. 142, (8) (1903) L.L.R. 26 All. 178. 
(4) (1881) LL.R. 7 Cal. 256. (9) (1921) ILL.R. 2 Lah. 330, 
(5) (1882) LL.R. 8 Cal. 721. (10) (1929) LLL.R. 51 All. 530, 


(11) (1930) LLL.R. 53 All, 114. 
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secondary evidence: of the contents 6f the. 
-document in cases. in which secondary 
evidence thereof is admissible. It follows 
therefore that in such cases if the document 
‘which, contains the whole of the terms of 
the agreement is not admissible in evidence 
a suit to. recover the amount. of the loan 
must fail, because the plaintiff is not in a 
position to preve the debt. 

Now, in my experience it rarely, if ever, happens 
that the whole of the terms of the agreement under 
which a loan is made are embodied in a promissory 
note or other negotiable instrument given to the 
lender by the borrower except in cases in which 
the parties contract that the negotiable instrument 
shall itself be the consideration for the loan, and 
the lender is. content to accept the negotiable 
instrument in satisfaction of the debt wh t Or 
not the negotiable instrument is dishoOnoured at 
maturity or is otherwise unenforceable. In cases 
in which the parties agree that the negotiable 
instrument shall be taken as conditional payment 
only and not in accord and _ satisfaction of the 
original debt I have myself never known or heard 
of an instance in which that term of the agree- 
ment has been embodied in the negotiable instru- 
ment, and therefore in such cases s. 91 of the 
Evidence Act has no application. Moreover, it 
has long been a cause of surprise to me _ that 
the courts should so often be disposed. to hold 


‘that a lender has agreed to accept a promissory 


note or bill of exchange in satisfaction of the loan, 
and not as conditional payment of the debt. © 
Why should he do so? Why should the lender 
be ready or willing to forego his right to recover 
on the original consideration for the loan on 
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receipt ‘of a promissory’: note or bill of exchange 
which may: never be met, or may be unenforceable ? 
Take an ordinary and simple illustration. A trader 
sefs goods in. his office or in the bazaar and 
takes a promissory note from the. buyer. In ninety- 
nine cases. out of a hundred ‘it is a term expressed 
or implied of the -contract that the goods shall be 
up to description,. and if they are not the purchaser 
is exonerated. Why should not the seller in like 
manner take the promissory note or bill of exchange 
upon the terms that unless the note or bill is met 


at maturity, and unless. the rights thereunder are. 


enforceable he is to be entitled to sue for the 
price of the goods that. he has sold? Why should 
the seller agree to take the. negotiable. instrument 
upon the terms that unless the bill or note is met 
and.is enforceable he shall lose his money? 

"In my opinion it is neither common law nor com- 
mon sense that normally he would’ act so foolishly? 

I apprehend that the same principles apply as 
between borrower and lender, and that when a 
promissory note or bill of exchange is given for a 
loan primd’ facie it is given and taken as _ condi- 
tional payment, and not in accord and satisfaction 
of the debt. If the promissory note or bill of 
‘exchange is taken as conditional payment, and that 
term is. embodied in the document cadit questio ; 
but if it is not therein set out the document does 
not contain all the terms of the agreement upon 
which the loan was made, and in my opinion s, 91 
of the Evidence Act does not apply. 

It appears to me that the reason why the High 
Courts in India have not found it possible to 
answer the question propounded with unanimity is 
due to what, with all respect, I regard as an 


unfortunate and incorrect passage in the judgment 
"io bi +38 
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of Garth C.J. in Sheikh Akbar v. Sheikh Klan and 
another (1) which. is in the following terms : i 


“ When a cause of action for money is once complete in itself, 
whether for goods sold, or for money lent, or for any other claim, 
and the debtor then gives a bill or note to the creditor for payment 
of the money at a future time, the creditor, if the bill or note is 
not paid at maturity, may always, as a-rule, sue for the original 
consideration, provided that he has not endorsed or lost or parted 
with the bill or note, under such circumstances as to make the 
debtor liable upon it to some third person.” 


In Sheikh Akbar v. Sheikh Khan (1) it’ was found 


as a fact that the promissory note was itself the sole 


consideration for the loan; but because of the use of 
the word “then” in the above passage it has been 
laid: down in some cases that if the handing over. of 
the money and of the promissory note or other 
negotiable instrument is simultaneous, or, as it is 
sometimes stated, part of the same transaction, the 
promissory note or bill of exchange must be regarded 
as -being the sole repository of the terms of the 
agreement, and the sole consideration for the loan; 
and that in such circumstances the lender is restricted 
to his rights under the negotiable instrument, and 
cannot recover upon proof of the original consider- 
ation, [see Radhakant Shaha and others v. Abhoychurii 
Mitter and others (2); Pothi Reddi v. Velayudasivar. 
(3); Muthu Sastrigal v. Visvanatha Pandara 
sannadhi (4); Parsotam Narain v. Taley Singh (5) 
Nazir Khan v.‘Ram Mohan (6); Nga Waik v. Ng 
Chit (7); Maung Kyi v. Ma Ma Gale.(8)]. ° 

I confess that I do not understand why in the above 
cases so much significance.should have been held t 


(1) (1881) LL.R.7 Cal..256.at p. 259, (5) (1903) 1.L.R. 26 All. 178, ~ 

(2) (1882) LL.R. 8 Cal, 721, ; (6} (1930) ILL.R. 53 All, 114. 

(3) (1886) LL.R, 10 Mad. 94. (7) 2 U.B.R, (1907-09) Evid. 5. 
(4) 26 MIL. 19. “ (8) (1919) 10 -L.B.R.'54:per Pratt J. 
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ttach to the handing over of the promissory note and 
£ the money being part of the same transaction ; and 
am of, opinion, with all respect, that the fallacy 
hat lies within the above proposition’ of law is 
hat it does not appear to have been appreciated 
n those cases that it is not the time when, but 
he terms upon which, the loan was made that 
natters, and that whether the promissory note or 
nll of exchange was given at the time* when the 
noney .was. handed over to the borrower or sub- 
sequently in either case it is necessary for the Court 
:o ascertain the terms of the agreement upon which 
the loan was made; the question as to what those 
terms were being a question of fact to be deter- 
mined according to the particular circumstances 
obtaining in each case. 
» IT would answer the question propounded in the 
above sense. The costs of the hearing before the 
Full Bench are assessed at 10 gold .mohurs, and 
will follow the event of the application for revision. 


BAGuLEY, J.—I agree. 
SEN, J.—I agree. 
‘LEacuH, J.—I agree. : 


DUNKLEY, J.—I agree. 


Sil 
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CIVIL REVISION. 


Before Mr, Justice Mya Bu, and Mr. Justice Dunkley. 


MA THIN ON AND OTHERS 
v. : 
MA NGWE HMON anp oTHERs.* 


Valuation of administration stit—Court-fees—Plaintiff's right to- value— 
Jurisdiction of Court—Valuation for purpose of courtfee and jurisdiction 
Court-fees Act (VII of 1870), s. 7 {iv) {f)—Suits Valuation Act (VII of 1887) 
$. 8—Civil Procedure Code (Act V of 1908),s. 15. : j 

An administration suit is a suit for an account and the court-fees thereon ari 
payable under s. 7 (iv) (f) of the Court-fees Act. The plaintiff is entitled t: 
make such estimate as he pleases of the value of the relief that he claims. 

' Ummar v. Ummar, LL.R. 9 Ran, 165—followed, 

Under s. 8 of the Suits Valuation Act the value of an administration suit fo 
the purpose of jurisdiction and the value for the computation of court-fee mus 
be the same, Consequently a plaintiff who values his suit for the purpose oa 
court-fee at less than Rs. 1,000, though the value of the estate is Rs. 9,000, mus 
file his suit in the Township Court and not in the Assistant District Court. 

Ma Fatima v. Momin Bibi, 1.L.R. 7 Ran. 164—referred ie. 


Maung Pu for. the applicants. 
Mukerjee for the 1st respondent. 


Mya Bu and Dunk LEY, JJ.—The plaintiff-respon 
dents brought a suit against the defendant-applicant 
for the administration of the estate of one U Shw 
Thet deceased. In paragraph 12 of the plaint. th 
respondents stated that they valued the suit <z 
Rs. 9,500 for purpose of jurisdiction and at Rs. 10 
for purpose of court-fee. In their written statemer 
the applicants averred that the plaint had not bee 
correctly stamped and that it should be stamped fc 
court-fee on a valuation of Rs. 9,500. A preliminar 
issue was framed and heard on this question of tk 





* Civil Revision No. 311 of 1933 from the order of the Assistant. Distri 
Courtlof Hanthawaddy in Civil Suit No. 9 of 1933, 


ote 
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ourt-fee payable, and on. this issue the learned 
issistant District Judge, following the ruling in 
> K. Ummar v. C. K. Ali Ummar (1), correctly 
1eld that an administration suit is a suit for an 
count, and that court-fees thereon are payable 
inder clause (iv) (f) of section 7 of the Court-fees Act, 
hat the plaintiff is the person to make such estimate 
is he pleases of the value of the relief that he 
slaims, and that therefore it was open to the plaintiff- 
‘espondents in this suit to value the relief claimed 
it Rs. 100 for purpose of court-fee. The present 
ipplication has been filed in revision against this 
order. a 

It is not now contended that, so far as the ques- 
tion of valuation for court-fee is concerned, the 
order of the learned Assistant District Judge is 
incorrect, but it is contended that, as a necessary 
corollary of the order of the Assistant District Court, 
it follows that the valuation for jurisdiction must also 
be Rs. 100 and that therefore the suit is triable by 
the Township Court and under the provisions of 
section 15 of the Code.of Civil Procedure ought to be 
tried in that Court. It is contended further that 
this question of jurisdiction is a question which goes 
to the root of the matter and that, although no 
‘specific issue on the point was framed, the learned 
Assistant District Judge should have taken notice of 
and decided that point, and should: therefore have 
weturned the plaint for presentation to the proper 
Court, and in not so returning the plaint he failed 
to exercise a jurisdiction which is vested in him. _ 

- Now, it has been held -by this Court in the case 
of Ma Fatima and others v. Momin Bibi and others 
{2) that in an administration suit the value of the 


(1) (1931) LL.R. 9 Ran, 165. - ©. (2) (1929) LL.R. 7 Ran. 164. 
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suit for the purpose of both court-fee and jurisdic-- 


MA Tain on tion is the amount at which the plaintiff values his. 


Ma Howe 
HMon, 
Mya Bu and 
DUNKLEY, JJ. 


share, the suit falling within the provisions of 
section 8 of the Suits Valuation Act. Section 8 of 
that Act states that in all suits, other than those: 
referred to in section 7, clauses v, vi and ix, and clause: 
x, sub-clause (d), of the Court-fees Act, the value: 
as determinable for the computation of court-fee and. 
the value for the purpose of jurisdiction shall be the- 
same. Consequently it is clear that in a suit for 
administration, which is a suit referred to in clause (iv) 
(f) of section 7 of the Court-fees Act, the value for 
the purpose of jurisdiction and the value for: the 
computation of court-fee must be the same, and. 
therefore that in the present suit, if the plaintiff 

respondents value the suit for the purpose of the: 
determination of court-fee at Rs. 100, then the 
valuation for the purpose of jurisdiction must be the: 
same, and consequently the suit ought to be tried in: 
the Township Court. Hence we hold that the 
contention of the applicants on this point must: 
prevail, and that in not returning the plaint for 
presentation to the proper Court, following upon his. 
order of -the 13th September, 1933, the learned 
Assistant District Judge failed to exercise a jurisdic-- 
tion vested in him, and consequently that we should. 
interfere in revision to correct this error. 

We, however, consider that the plaintiff-respon-- 
dents should, if they desire to do so, be given an: 
opportunity of amending their estimate of the valua-. 
tion for the purpose of court-fee and jurisdiction as. 
given in the plaint. They will now be given an 
opportunity of amending paragraph 12 of their plaint: 
in such sense as they may be advised, subject to the 
one condition that the valuation for the purpose of 
jurisdiction and the valuation for the purpose of: 
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ourt-fee must be the same. If no amendment is. 
nade within a month, then the plaint, will be 


eturned,to the plaintiff-respondents for presentation 


o the proper Court, namely the Township Court. 

'- The plaintiff-respondents will pay the defendant- 
ipplicants’ costs of this application, advocate’s: fee 
‘wo gold mohurs. 





CRIMINAL REVISION. 


Before Mr. Justice Mya Bu, and Mr, Justice Dunkley, 


ENG HOCK 2, KING-EMPEROR.* 


Riles made under statutory powcrs—Imposition of penalty for breach of Riule— 
Penalty on person not responsible for breach—Validily of Rule—Electric 
meter—Breakage of seal—Innocent consumer's responsibility—Electricity Act 
({X of 1912), ss. 37 (41, 38 (4), 44—Indian Eiectricity Rules, 1922, rule 106 
ultra vires, : 


The sealing wires of boxes containing the meters of the Rangoon Electric 
Supply Company and placed by the company ina consumer's house were found 
broken. The locked boxes and their contents were the. property of the. 
company and were never in the charge of the consumer. There was no 
evidence that the consumer or a mem ber of his household or any of his sevants 
had anything to do with the breakage. The consumer was prosecuted; the 
magistrate found that the consumer was not guilty of an offence under s. 44 (c) 
of the Electricity Act, but imposed a fine on him under rule 106, read with- 
rule 29, of the Indian Electricity Rules, 1922, 

‘Held, (1) that rule 106 which imposed a fine solely on the consumer for 
breach of rule 29, even though he was in no way responsible for it, nullified 
the provisions of s. 44 of the Electricity Act which allowed a presumption to be 
drawn against the consumer which he could rebut; (2) that although under 
s. 38 (4) of the Electricity Act the rules made by the Government would take 
effect on publication in the Gazette of India as if enacted in the Act, yet under 
s. 37 (4) Government had no power to make a rule inflicting punishment for 
the breach of arule on a person who had not committed it ; (3) that rule 106 
was, therefore, ultra vires. 

. Johnson v. The Mayor of Croydon, 16 Q.B.D. 708 ; Kruse v. Jolson, (1898) 
2.Q.B.D. 91; Mousell Bros., Lid.v. London and North-Western Railway Co., 
(1917) 2 K.B.D. 836 ; Parker v. Alder, (1899) 1 Q.B.D. 20—referred to. 

Anstitute of Patent Agents v. Joseph Lockwoud, (1894) A.C. 347—distinguished. 


Williams for the applicant. Rule 106, of the Indian 
Electricity Rules. which declares the consumer 


* Criminal Revision No, 45B of 1934 from the order of the Western Sub- 
divisional Magistrate of Rangoon in Criminal Regular Trial No. 390 of 1933. 
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liable for any injury caused to the meter placed 
by the licensee on his premises is unreasonable 
because it gives no opportunity to. the consumer 
to disprove his guilt. Moreover such a rule is not 
supported by any section of the Act. Courts will 
declare any rule which is unreasonable to be ultra 
vires and void. Johnson v. Mayor of Croydon (1). 


A. Eggar (Government Advocate) contra. The 
meter is the starting point in the whole scheme of 
the Act, and one of the main objects of the Act and 
the rules thereunder is to preserve its inviolability. | 
In this view rule 106 is intra vires s, 37. The 
consumer is free to contract with the licensee on 
the prescribed terms or not. 

But the question how far a rule of this nature 
would be valid when it contravenes a general 
provision of law, as for instance, the liability of a 
master for the criminal acts of his servants, presents 
some difficulty, The law on this point was recently 
reviewed in Maung Ba Cho v. King-Emperor (2) and 
in Cr. Appeal No. 1041 of 1933. See also Hailsham’s 
Halsbury, Vol. 9, pp. .12, 13. 


[DuNKLEY, J. Does not rule 106 expressly con- 
travene s. 44 of the Act by which a consumer is 
given the opportunity to disprove his liability ? ] 


That section has no application to the present 
case. Under that section the question of mens rea 
is relevant, but rule 106 brushes it aside [see 
Griffiths v. Studebakers, Lid. (3)]. Moreover, s. 38 (4) 
of the Act expressly declares that all rules made 
under the Act shall have effect as if they had been 
enacted in the Act, and in such cases the Court is 


(1) 16 Q.B.D 708. (2) LL.R. 12 Ran. 300, 
7 (3) (1924) 1 K.B.102,- ; 
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powerless to question the rules, The Institute of 
Patent Agents v. Lockwood (1); Municipal Corpo- 


vation of Rangoon v. The Sooratee Bara Bazaar | 


Co., Lid. (2). It is a general principle of law that 
Courts will lean towards supporting a rule rather 
than towards stultifying it. S. R. Varma v. Corpo- 
ration of Calcutta (3); Goberdhone Das Deora v. 
Doolichand (4). 

- DunKLey, J.—The applicant is the owner and 
occupier of a house known as No. 66, Cheape Road. 


He receives a supply of electricity from the respon- 


dent company, the Rangoon Electric Tramway and 
Supply Company, Limited. There are three meters 
at his house, which meters are the property of the 
company and have never been handed over to the 
custody of the applicant. The meters are enclosed 
in locked boxes of which the respondent company 
keeps the keys. Each is sealed, inside its box, by 
a wire, and it is impossible to obtain access to 
these wire seals without opening the boxes. In 
August, 1933, it was discovered that the sealing 
wires were broken. It is alleged that this fact was 
. first discovered by meter-reader Maung Thein Aung 
on the 25th August, and there is evidence that the 
seals were in order on the 27th July. It is not 
suggested that the boxes appeared to have been 
tampered with, and, in fact, Thein Aung’s evidence 
is that he unlocked the boxes and opened them 
and then discovered that the seals were broken. 
He did not make any report of this fact, and the 
matter came to the notice of the company through 
an. inspection of the meters made by a senior 
employé in consequence of the unexpected nature 


' (1) (1894) A.C, 347. > (3) TLL.R: 60 Cal. 689, 693. 
(2) LL.R. 5 Ran, 212, (4) LL.R. 48 Cal. 955, 982. 
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of the readings taken by Thein Aung. There is 
no evidence that any servant of the applicant, or 
member of his household, had: tampered: with the | 
meters, and, as the boxes were locked and the — 
keys were inthe custody of the respondent com- 
pany, and there were no signs that the boxes had | 
been tampered with, the inference arises that neither 
the applicant’s servants nor the members of his 
household were able to get at these seals to break 
them, and it seems just as probable that a servant of 
the company had broken the. seals. The only fact 
tending to show that the breaking of the seals was 
done by a servant of the applicant or member 
of his household is that in two meters the dials 
had been turned back so as to show a negative 
reading of .consumption for the past month, but it is 
admitted that-the operation of turning back-the dial 
requires some little expert knowledge of electricity. 
The applicant proved that he was away from Burma 
during the whole of the period within which the 
seals must have been broken. He was prosecuted. 
on complaint of offences under section 44 (c) of the 
Indian Electricity Act, 1910, and rule 106, read 
with rule 29, of the Indian Electricity Rules, 1922. 
The magistrate rightly held that the applicant was 
not guilty of an offence under section 44 (c), but. 
proceeded to impose on him the penalty prescribed 
by rule 106. Rule 106 is as follows: ; 


“106. Where, in contravention of rule 29, any seal referred! 
to in that rule is broken, the consumer upon whose premises 
the -seal was placed shall be punishable with fine which 
may extend to fifty rupees.” 


Rule 29 is in the following terms : 


“29. A licensee may affix a seal to any meter, maximum-. 
demand indicator, or other apparatus placed upon ‘a consumer’s 
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premises in accordance with section 26 of the Act, and to any 
cut-out placed upon a consumer’s premises in accordance with 
rule 38, and no person shall break such seal without giving 
the licensee, and, where the meter is the property of the con- 
sumer, the consumer also, not less than forty-eight hours’ 
notice in writing,.”’ 

It is clear that there had been a breach of rule 
29, for the seals on the meters, which are the property 
of the respondent company and were placed on 
the .applicant’s premises under section 26 of the 
Act, had been broken by some person or other, and 
notice in writing had: not been given by anyone to 
the respondent company. The person who commit- 
ted this breach of rule 29 is not known, but so 
far as the application of rule 106 is concerned that 
does not affect the matter, for the person liable to 
the penalty under that rule is in any case the con- 
sumer. Hence, on the rules as they stand, the con- 
viction of the applicant was correct, and this appli- 
cation has been urged before us on the sole ground 
that rule 106 is ultra vires of the Governor-General 
in Council. This rule carries the notion of vicarious 
punishment to its extreme limit. It makes the con- 
sumer liable to a penalty if the seal of a meter 
placed on his premises is broken, whoever may have 
broken it, and even in spite of the fact that the 
meter is not under his custody or control. For a 
breach of rule 29 the only person who is to suffer 
a penalty is the consumer, and he is liable to 
the penalty in any and every case. No punishment 
is inflicted by the rules on the person who actually 
commits the breach of rule 29, and apparently he 
is left to be dealt with under the provisions of 
section. 44 of the Act, if he can be brought within 
the scope of the provisions of that section. Section 
44 prescribes the punishment to be inflicted on 
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any person who maliciously injures any: meter, or’ 
wilfully or fraudulently alters the index of any 
meter, and it contains a proviso to the effect that 
under certain circumstances it shall be presumed, 
until the contrary has been proved, that such act 
has been knowingly and wilfully caused by the con- 
sumer. Rule 106 therefore nullifies, in cases to 
which rule 29 is applicable, the provision of section 
44 of the Act which lays down that a presump- 
tion shall be drawn against the consumer . which 
can be rebutted. 

The learned Government Advocate, who has 
appeared in support of the conviction, has laid stress 
on the provisions of section 38 (4) of the Indian 
Electricity Act, which says that “All rules made 
under section 37 shall be published in the Gazette 
of India, and on such publication shall have effect 
as if enacted in this Act.” His. argument is that 


the words “on such publication shall have effect as 


if enacted in this Act’? mean. that, on their due 
publication the rules become part of the original Act, 
and, therefore, their validity cannot be canvassed 
in a Court of law. As authority for this proposition 
he has referred to the remarks of Lord Herschell 
in the case of Institute of Patent Agents v. Joseph 
Lockwood (1), a case to which reference was 
made by my learned brother Cunliffe in Municipal 
Corporation of Rangoon v. The Sooratee Bara 
Bazaar Co,, Ltd. (2%. The words used in the 
Patents, Designs and Trade Marks Act: are very. 
different to those used in section 38 (4) of the 
Indian Electricity Act. In the former Act it is 
laid down that rules made.by the Board of Trade 
“shall (subject as hereinafter mentioned) be of the 


(1) (1894) A.C, 347 at pp. 359, 360. (2) (1927) LL.R. 5 Ran. 212. 
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same effect as if they were contained in this Act, 
- and shall be- judicially noticed”; by “subject as 
hereinafter mentioned ” is meant that they are to be 
laid before both Houses of Parliament and remain 
before Parliament for consideration for forty days, and 
during those forty days they may be-annulled by 
resolution of either House. Now, section 38 (4) 
contains no provision under which rules made under 
the Electricity Act shall be brought before the 
Legislature for consideration before they come into 
force, and in this respect there is a fundamental 
difference between the provisions of the Patents, 
Designs and Trade Marks Act and those of the Indian 
Electricity Act. Moreover, the words used in the 
English Act are that the rules shall be of the same 
effect as if contained in the Act, whereas the words 


in section 38 (4) of the Electricity Act are that they 


shall have effect as if enacted in the Act, and these 
latter words, when rightly construed, do not mean 
that. the rules are to be of equal authority with the 
main provisions of the Act, but merély state that if 
validly made they are to be given the same effect as 
the provisions of the Act. . 
Now, the rule-making power of the Governor- 
'General in Council under the Indian Electricity Act, 
1910, is contained in section 37 of the Act, sub- 
section (1) of which section is as follows : . 
“37. (1) The Governor-General in Council may make rules, for 
the whole or any part of British India, to regulate the generation, 
transmission, supply and use of energy, and, generally, to carry 
out the purposes and objects of this Act.” 
The power to prescribe a punishment. for breach of 
a rule made under sub-section (J) is contained in 
sub-section (4), which is as follows : 


(4) In making any rule under this Act, the Governor- 
General in Council may direct that every breach thereof shall be 
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punishable with fine which may extend .to three hundred rupees, 
and, in the case of acontinuing breach, with a further daily fine 
which may extend to fifty rupees.” . ~ 


Rule 106 must have been framed under the power 
granted by sub-section (4) of section 37, but this 
sub-section gives authority to prescribe a punishment 
only for the breach of a rule, that is, the punishment 
may be inflicted upon the person who breaks the 
rule, and it does not confer authority upon the 
Governor-General in Council to prescribe that one’ 
person, i.e. the consumer, shall be made punishable 
for the breach of a rule committed by another person, - 
i.e, a stranger. 

We have been referred to.a number of that class 
of cases where a master has been held criminally 
liable for the act of his servant committed within the 
scope of the servant’s employment, even if committed 
without his knowledge or consent, or even against 
his orders ; and if the present rule were in the form 
in which it appeared in the Electricity Rules of 1911, 
probably the consumer would be held liable to the 
penalty of the rule if a seal were broken by his 
servant or a member of ‘his household, in accordance 
with the principle so clearly explained in the case 
of Mousell Bros., Lid. v. London and North-: 
Western Railway Co. (1). But rule 106 goes far 
beyond the principle laid down in that case, for 
it purports to make the consumer liable even for 
the act of a stranger. I have been able to find only 
one case where it has been held that under a 
statute a man may become liable for the act of 
a stranger, viz., Parker v. Alder (2), but that case 
must be considered in relation to its own peculiar 
facts, and Alder was held liable for the adulteration 








: (4) (4917) 2 -K.B:D,’836, (2) (4899) 1:Q.B:D. 20, 
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‘of his milk, which occurred after he had placed the 
milk on a train,. because the property in the milk 
passed to the vendee only at Paddington station, and 
not af the place where Alder put it on the train. 
The proposition that a person can be held criminally 
liable for the wrongful act of a stranger, committed 
without his knowledge, is a far-reaching proposition 
encroaching gravely on the ordinary rights of the 
subject. Rules made under statutory powers enforce- 
able by penalties are to be construed like other 
provisions encroaching on the ordinary rights of 
persons. They must, on pain of invalidity, be not 
unreasonable, nor in excess of the statutory power 
authorizing them, nor be repugnant to the statute 
or to the general principles of law; see Jolson ‘v. 
The Mayor, Aldermen, and Burgesses of Croydon (1) 
and Kruse v. Johnson (2). In my opinion, rule 106 
of the Indian Electricity Rules, 1922, is unreason- 
able, is repugnant to the general principles of law, 
and is in excess of the powers conferred by 
section 37 (4) of the Indian Electricity Act. It is 
also inconsistent with the provisions of section 44 
of the Act. Consequently I am _ constrained to 
hold that this Rule is ultra vires of the Governot- 
General in Council and is, therefore, invalid. 

For this reason, the conviction and sentence of 
the applicant are set aside, and the fine paid will 
be refunded to him. 


Mya Bu, J.—Upon the principles enunciated in 
Johnson v. The Mayor, Aldermen, and Burgesses of 
Croydon (1) and Kruse v. Johnson (2) rule 106 of 
the Indian Electricity Rules, 1922, must be held to 
‘be invalid as being unreasonable and repugnant to 
the general principles of law. 





(1) (1885-86) 16 Q.B.D. 708. (2) (1898) 2 Q.B.D, 91. 
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This case constitutes a striking example of thé 
unreasonableness of the operation. of the rule and 
its repugnancy to the general principles of law. 
Although the meter was during the period in which 
the breaking of the seal took place on the premises. 
of the consumer, it was not either in his custody 
or contro], for it was placed in a locked box the 
key to which was kept by the licensee or his 
employés. Rule 29 prohibits the breaking of the: 
seal of any meter by anyone without giving the 
licensee previous notice in writing. Therefore the 
penal provision in rule 106 operates against the 
consumer not only for acts committed by himself 
or his servants or dependents but also by anyone 
quite independent of him, as well as by the licensee 
or his servants or employés. Inasmuch as rule 106 
holds the consumer liable for the breach of rule 29 
committed by persons quite independent of him or 
committed by the licensee or his servants or 
employés, it is not only unreasonable but is also 
obnoxious to the general principles of: law. 

Accordingly I agree with my learned brother that 
rule 106 is unreasonable and is repugnant to the 
general principles of law and is in excess of the 
powers conferred by section 37 (4) of the Indian 
Electricity Act. The application must, therefore, be 
allowed and the fine paid refunded to the applicant. 
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FULL BENCH (CIVIL). 


Before, Sir Arthur Page, Kt., Chief Justice, Mr, Justice Ba U, and 
Mr. Justice Leach. 


McKENZIE & Co., LTp. 1934 
v. May 14, 
AH WIN.* 


Limitation—Appeal from Original Side—Time requisite for obtaining copies 
of judgment and decree—Vacation period—High Court Rules and Orders, 
Appellate Side, Ch, I, Part UI, Ch. I (A), cl. 5—Limitation Act (IX 
of 1908), s. 12, 

A judgment was delivered on the Original Side on the 25th July 1933 
in favour of the respondent, The appellant company had twenty days from 
the date of the judgment, viz, up to the 14th August 1933, within which 
to appeal. The appellant applied for a copy of the judgment on the 3rd 
August 1933, and the copy was ready for delivery on the 10th August. 
The appellant then applied for a copy of the decree on the 5th August © 
which was ready for delivery. on the 23rd August. The High Court 
, vacation commenced on the 2nd September 1933. The memorandum of 
appeal was filed on the 6th September 1933. , 

Held, that under the provisions of s, 12 of the Limitation Act and of the 
Rules and Orders of the High Court, Appellate Side, the appeal was in time, 

J.N, Surty v. T.S, Chettyar, I.L.R. 6 Ran. 302; Rey v. Lee, 1.L.R, 49 
Cal. 999—followed. 

Burma Building and Loan Association v. Maung Thein Maung, Civil 
First Appeal No, 38 of 1932, H.C. Ran,—overruled, 


J. C. Ray for the appellant. 
P. B. Sen for the respondent. 


Pace, C.].—In this case a preliminary objection 
is taken that the appeal is out of time. It fails. 

The judgment at the trial was delivered on the 
25th of July 1933. The memorandum of appeal was 
filed on the 6th of September 1933. By Article 151 
of the First Schedule to the Limitation Act the 





* Civil First Appeal No. 120 of 1933 from the judgment of this Court 
on the Original Side in Civil Regular Ne. 75 of 1933, 
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appeal from a decree or order of the Original Side 
of the High Court must be filed within 20 days of 
the date of the judgment. Primd facie, therefore, 
the appealzis out of time. Now, the 20 days within 
which the memorandum of appeal normally ought to 
have been“filedZexpired on the 14th of August 1933. 
An application for a copy. of the judgment, however, 
was made on the 3rd of August 1933, and the copy 
of the judgment was ready for delivery on the 10th 
of August. An application-for a copy of the decree 
was made on the 5th of August, and the copy of the 
decree was ready for delivery on the 23rd of 
August. It follows, therefore, that if the time 
requisite for oDtaining a copy of the judgment and 
a copy of the decree is excluded, the. appellants 
would have 19 days in addition to the 20 days, which 
expired on the 14th of August 1933 within which 
to file their appeal. As the additional 19 days 
would expire on the 3rd of September and the 
Long Vacation of the High Court commenced on 
the 2nd of September the appeal would be in 
time. 

But it is contended on behalf of the respondent 
that the time requisite for obtaining a copy of the 
decree ought not to be taken into account, and in 
support of his contention the learned advocate for 
the respondent referred to The Burma Building 
and Loan Association, Limited v. Maung Thein Maung 


(1), in which case a Bench of this Court held that 


an appeal from the Original Side is an appeal against 

the judgment, and not against the decree or order 

consequent upon the judgment that has been passed 

on the Original Side of the High Court. The.attention 

of the learned Judges who composed that Bench, 

however, apparently was not called either to the 
(1) Civil First App. No, 38/of 1932, H.C. Ran. 
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tutles and Orders of the High Court or to. the 
lecisions of the Privy Council in connection with 
his matter; and in our opinion the view taken by 
he Benth in Maung Thein Maung’s case cannot be 
ustained.. 

By section 12 of the Limitation Act it is provided 


inder sub-section (2) that 


‘in .computing the priod cf limitaticn prescribed for an 
wppeal, an application for leave to appeal and an application 
or a review of judgment, the day on which the judgment 
somplained of was pronounced, and the time requisite for 
ybtaining a copy of the decree, sentence or order appealed 
rom or sought to be reviewed, shall be excluded ; 

(3) Where a decree is appealed from or sought to be 
-eviewed, the time requisite for obtaining a copy of the judg- 
nent on which it is founded shall also be excluded.” 


The meaning and effect of section 12 has- been 
considered by the Judicial Committee of the Privy 
Council in Pramatha Nath Roy v. Lee (1) and in 
7. N. Surty v. T.S. Chettyar (2). It is plain from 
these two judgments that section 12 of the Limitation 
Act applies to appeals from judgments of the Original 
Side of this Court under clause 13 of the Letters 
Patent; and in J. N. Surty v. T.S. Chettyar (2) Lord 
Phillimore, in delivering the judgment of the Board, 


observed : 


“Their Lordships have now to.return to the grammatical 
construction of the Act, and they find plain words directing 
that the time requisite fcr obtaining the two documents is io 
‘be excluded from computation. Section 12 makesno reference to 
the Code of Civil Procedure or to any other Act. It does not 
‘say why the time is to be excluded, but simply enacts it as a 
‘positive direction. 

"Tf, indeed, it could be shown that in some particular class 
‘of cases there could be no object in obtaining the two 








(1) (1922) LL.R. 49 Cal. 999. (2) (1928) I.L.R. 6 Ran. 302, 
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documents, an argument might be offered that no time could. 
be requisite for obtaining something not requisite. But this is 
not so; the decree may be ccmplicated, and it may be open 
to draw it up in two different ways, and the practitioner may 
well want to see its form before attacking it by his memo- 
randum of appeal. As to the judgment, no doubt, when the 
case does not come from up country, the practitioner will . 
have heard it delivered, but he may not carry all the points 
of a long judgment in his memory, and as Sir John Edge says, 
the Legislature may not wish him to hurry to make a decision 
till he has well considered it. There is force no doubt in the 
observation made in the High Court that the elimination of 
the requirement to obtain copies of the documents was part 
of an effort to combat the dilatoriness of some Indian practi- 
tioners: and their Lordships would be unwilling to discourage 
any such effort. All, however, that can be done as the law 
stands is for the High Courts to be strict in applying the 
provision of exclusion.” 


Now, in Chapter I, Part III, of the Rules and 
Orders of the High Court, Appellate Side, it is 
provided that nt os 


“the rules relating to appeals from original decree: 
contained in Order XLI of Schedule I to the Code of Civi 
Precedure, so far as they are not inconsistent with or contrary 
to these rules, shall apply to appeals under clause 13 of th 
Letters Patent from decrees and orders made by a singh 
Judge of the High Court or by a Divisional Court in th 
exercise of its Original Jurisdiction.” 


and in Chapter I (A), clause (5), it is provided tha 


‘““ Memoranda of appeal and applications shall be accompanie 

by as many copies thereof as there are respondents and b 
certified copies of the following documents : 

(1) The decree or order against which an appeal or a 
application is made, 

(2) The judgment on which such decree or order : 

founded, unless the Court dispenses therewith, an 
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(3) In appeals and applications from appellate decrees or 
orders the judgment of the Court of First instance, 
unless the Court dispenses therewith.” 


At the time when Surty’s case was decided a proviso 
was annexed to clause (5) which ran as follows : 


“* Provided that a memorandum of appeal against a decree 
er order of the High Court in the exercise of its original 
civil jurisdiction may be presented without a certified copy of 
the decree or formal order accompanying it.” 


But by High Court Notification No. 26, dated the 
15th February 1930, which came into force after 
the. decision in Surty’s case, the proviso to clause 
5 was deleted. It is manifest, therefore, that section 
12 (2) applies to appeals from decrees or orders 
passed on the Original Side of the High Court. 

Having regard to the facts of the present case 
we are of opinion that there was no undue delay 
on behalf of the appellants in applying for a copy 
either of the judgment or of the decree. - 

_For these reasons the preliminary objection fails, 
and we hold that the appeal is within time. 


[His Lordship then dealt with the facts of the case. 
The appeal was dismissed, Ba U and Leach, JJ. 
concurring. | 
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CRIMINAL REVISION. 


Before Mr, Justice Mosely. 


KYAW HTIN v. AH YOO.* 


Public servant-——Sub-Inspector of Excise—Appointment by Local Government— 
Delegation of power of appointment to Commissioner—Accusation of offence 
committed by Sub-Inspector in his public capacity—Previous sanction— 
Criminal Procedure Code (Act V of 1898), s. 197 (1). : 


A Sub-Inspector of Excise in Burma is appointed by the Local Govern-. 
ment under the rules framed by the Secretary of State for India in Council. 
Rule 13 empowers the Local Government to remove or dismiss such officer, 
The power to appoint and remove such officer has been delegated by.the Local 
Government to Commissioners of Divisions. If itis sought to prosecuté an 
Excise officer appointed by the Commissioner for an offence alleged to be 
committed by him whilst acting in the discharge of his public duty he is 
entitled to the protection. of s. 197 (1), Criminal Procedure Code, as a public 
servant, vzz., that the sanction of the Local Government for such prosecution 
must be obtained. ; 


King-Emperor v.U Maung Gale, 1.L.R. 4 Ran, 128; In re Sheik Abdul 
Khader Saheb, 17 Cr. L.J. 168—-referred to. 


Bomanji for the applicant. 


MosgELy, J.—A complaint was made by a liquor- 
shop licensee against the present applicant in revision, 
a Sub-Inspector of Excise, and his peon of illegal 
arrest and confinement, an offence under section 342, 
Indian Penal Code. The magistrate quoted some 
rulings referring to the necessity of the. previous 
sanction of the Deputy Commissioner for the prose- 
cution of Village Headmen accused of illegal confine- 
ment, and pointed out that Sub-Inspectors of Excise 
were appointed by Commissioners of Divisions. He 
held that previous sanction was necessary to prosecute 
the accused and that he had no jurisdiction tc 





* Criminal Revision No; 189B of 1934 from the order of the Additiona 
Sessions Judge, Arakan, in Criminal Revision No. 475 of 1933. 
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mntertain the complaint, and ordered that it be 
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1934 


ejected. The order should have been one of KyawHtw 


lismissah of the complaint under section 203, 
criminal Procedure Code. 

In appeal the learned Sessions Judge remarked 
hat it was clear from the terms of section 197 of 
he Criminal Procedure Code that no sanction of the 
Local Government or of any delegated authority was 
recessary for the prosecution of the respondents. 
He also remarked that it was arguable that in 
committing the alleged offence the Excise officers 
were not acting in the discharge of their duties. 

As to this it may be briefly pointed out that 
section 197, Criminal Procedure Code, was redrafted 
nthe amended Act of 1923. The section now reads: 

“ .),. when any public servant who is not removable 
from his office .save by or with the sanction of a Local 
Government or some higher authority,.is accused of any offence 
alleged to have been committed by him while acting or 
purporting to act.in the discharge of his official duty, no Court 
shall take cognizance of such offence except with the previous 
sanction of the Local Government.” 

The words before the amendment were “is accused 
as such public servant of any offence”, and it was 
repeatedly held prior to the amendment that the 
section related only to those acts and omissions 
which are declared in the Penal Code or other law 
to be offences when they are committed by a public 
servant in his capacity as such; that is to say, 
offences which are peculiar to his position as a 
public servant or cases in which his being a public 
servant is a necessary element in the offence. 
Several of such cases are quoted in Sankaralinga 
Tevan v. Avudai Aimmal (1), an unauthorized report 
which well sums up the law as it stood then on the 
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subject. It is clear, however, as was laid down ina: 
ruling of this Court, King-Emperor v. U Maung Gale 
(1) that sanction is now necessary in suche cases if 
the public servant in question is not removable from 
office save by or with the sanction of a Local 
Government. 

Sub-Inspectors of Excise are appointed by the 
Local Government under the rules framed by the 
Secretary of State for India under the Government 
of India Act published in the Gazette of India, Part 
I, of the 21st of June 1924 at page 552. Rule 13 
empowers the Local Government to remove or 
dismiss any officer holding a post in a Provincial or 
Subordinate Service. In the Schedule on Burma (7) 
the Burma Excise Service is mentioned as one of 
the services to which these rules apply. Rule 15 
allows the Local Government to delegate its powers 
to any subordinate authority. The power to appoint 
Sub-Inspectors of Excise was delegated by the Loca. 
Government empowered in this behalf by rule 1! 
of the Rules of the Secretary of State to Commis. 
sioners of Divisions by Excise Department Notificatior 
No. 17 of the 11th of May 1931 (Notificatior 
C), correction pamphlet No. 4 to page 29 of th 
Excise Manual. The power to appoint includes th 
power to remove, vide section 16 of the Generz 
Clauses Act (X of 1897). 

It is argued in this application for revision b 
the Excise officer concerned that though thes 
powers were delegated yet the officer remains 
public servant not removable from office save by ¢ 
with the sanction of the Local Government an 
therefore within the ambit of section 197, Crimin: 
Procedure Code. 


(1) (1926) LL.R. 4 Ran. 128, 
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The same point was dealt with in a judgment of 


Soe 


1934 


Mr. Justice Coutts Trotter in the case of Im re Sheik Kyaw H Htin 


Abdul Khader Saheb (1), the Chairman of a Union 
Panchayat under a Local Board. .He said there: 


“By a notification the power of removal of a chairman of 
a panchayat has been delegated by the Madras Government to 
the President of the District Board in the district in which 
the panchayat in situated. Now it is argued in the first place 
that, by that act of delegation on the part of the Government, 
the accused became ifso facto removed from the category of 
persons who are not removable from office without the 
sanction of the Government of India or the Local Government; 
because it is argued that by the act of delegation he becomes 
removable by a third authority, namely, the President of the 
District Board. To my mind that argument is unsound; and, 
in my Opinion, the delegation by the Local Government of its 
power to a special officer only means that the Local Govern- 
ment performs that act itself through the medium of:a particular 
officer as the channel through which it is done; and it is an 
ordinary case of qui facit per alium facit per se. It is no doubt 
done in accordance with that delegation, but nevertheless it 
remains the act of the Local Government. I am, therefore, of 
opinion that the accused has established that he is within 
the meaning of this section a public servant not removable 
from his office without the sanction of the Local Government.” 


I agree with the decision in Abdul Khader 
Saheb’s case (1). I would hold therefore that the 
officer in question was protected by the provisions 
of section 197 (1), Criminal Procedure Code, and 
that the sanction of the Local Government was 
necessary for his prosecution for an offence of this 
kind. 

This application in revision will therefore be 
granted and the order of the Sessions Judge for 
holding a further enquiry into the alleged offence 
set aside. The complaint will stand dismissed. 





(1) 17 Cr.L.J. 168 at p. 169. 
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ORIGINAL CIVIL. 


Before Mr. Justice Leach. 


GASPER & Co. v. LEONG CHYE & Co. * 


Passing-off—Tradc-mark—Mark common to the trade—Acquicscence—Plaintiff 
not the owner of trade-mark—Right of suit—Essentials of passing-off 
case—Iufringement of registered mark—Distinction—The “three mark 
rule,” : ; 

The plaintiffs had imported into.Burma for over 12 years cheap whisky 
which they sold in Rangoon in bottles bearing a label with the picture of 
a steamer and the words “steamer brand’ thereon. This whisky was largely 
consumed by coolies who called it ‘“jhazz marka” in Hindustani and “ vada 
marka” in Telugu. The plaintiffs were not the manufacturers of the whisky, © 
nor the owners of the label which belonged to the suppliers in Calcutta, 
The suppliers had transferred this part of their business to another firm 
which now supplied the plaintiffs with the whisky, and the plaintiffs sold it 
under the same label. The owners of the label purported to give it to the 
plaintiffs, but did not execute any assignment in writing of their rights there~ 
in. The defendants began selling whisky in Rangoon under a label 
bearing the picture of a steamer with the words “steamship brand” there-. 
on, and under another label bearing a similar picture and the words “motor 
liner brand” thereon. The plaintiffs sought an injunction. 

The defendants contended that the steamer mark was common to the 
trade; that the plaintiffs had lost their rights by allowing another firm to-- 
use the picture of a battleship on their label; and that in any event the 
plaintiffs could not maintain the suit as they were not the owners of the: 
label. 

Held, that (1) there was no evidence that the steamer mark was. 
common to the trade; (2) the mere fact that one firm was allowed to use: 
a similar mark did not prevent the owner from asserting his rights against 
another infringer ; (3) the case being one for passing-off and not an action . 
for infringement as known in England it was immaterial that the plaintiffs 
had no property in the label; (4) the plaintiffs as importers had established 
a right to the exclusive use of the label in Burma. — 

‘The “three mark rule” discussed. We: 

Imperial Tobacco Co,, Lid. v. Bonnan, (1924) A.C. 755; Montgomery v.. 
Thoripson, (1891) 8 Rep. of Pat. Cases, 361; Powell v. Birmingham Vinegar 
Brewery Co,, Ltd,, (1897) 14 Rep. of Pat. Cases, 720; Ullmann & Co, v.. 
Leuba, (1908) A.C, 443—followed., Ms , Node 

Ebrahim Currim v. Essa Abba Sait, 1.L.R. 24 Mad. 163; West End: 
Watch Co. v, The Burma Watch Co,, 1.L.R. 35 Bom. 425— referred to, 

Hirsch v, Jonas, (1876) 3 Ch. Div, 584—distinguished, 
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_ Gregory for the plaintifis. In view of an arrange- 
ment with the suppliers, the plaintiffs had the sole 
. right ,to use the: label, and to prevent anyone else 
from infringing their right. An importer can acquire 
a tight to a mark even though it is that of the 
. manufacturer. Ebrahim Currim v. Essa Abba 

‘Sait (1); The West End Watch Comfany v. The 

. Burma Watch Company (2). — 


Clark for the defendants. The device of a ship 
is a mark known to the trade. Alternatively, the 
- plaintiffs cannot be regarded as having established 
their right to an exclusive user of that device as 
they have admittedly acquiesced in the user of a 
similar mark by a third party. To succeed in a 
passing-off action the plaintiff must establish that 
the mark which he claims is associated in the minds 
of the public or a particular class of the public 
‘with his goods: it is insufficient to establish that 
the trade associated the plaintiff with the goods. 


- It is the plaintiffs’ case that the mark did not. 


' become their property until comparatively recently, 
and only recently was there any mention made 
of the plaintiffs in the label of the goods. Prior 
to that the mark was the property of the shippers. 
The plaintiffs are not entitled to maintain the suit. 
_ Hirsch v. Jonas (3); In the matter of the European 
Blair Camera Company's Trade Mark (4); J. Defries 
& Sons, Lid. and The Helios Manufacturing Company 
v. Electric and Ordnance Association Company, 
Lid. (5); and Goodfellow v. Prince (6). 


LeacuH, J.—The plaintiffs have for more than 
twelve years been importing into Rangoon and 


(1) LL.R, 24 Mad, 163, (4) (1896) R.P.C. 600. 
(2) 1.L.R. 35 Bom. 425, (5) (1906) 23 R.P.C. 341. 
(3} (1876) 3 Ch.D, 584. (6) (1887) 335 Ch.D. 9. 
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selling in the local market a brand of cheap whisky. 
The whisky which is now manufactured and bottled 
in India is known as the “ Steamer” brand, the 
label on the bottle having as its main feature the 
picture of a steamer and bearing the words ‘‘ Steamer 
Brand.” The whisky is largely consumed by 
Corringhi coolies, who know it as the “ Jhazz marka ” 
or the “ Vada marka”’, the Hindustani and Telugu 
words respectively for ‘Steamer brand.” The 
defendants have a distillery at Moulmein, and since 
the year 1918 have been manufacturing a similar 
whisky which they have sold as the “ Phoenix ” 
brand. The label used in connection with the sale 
of this whisky has printed on it the words “ Phoenix 
Whisky’ underneath the representation of a phoenix. 
In the latter part of 1931 the defendants commenced 
selling their whisky under two new labels. Each 
ot these labels bears the picture of a steamer. On 
one label the whisky is described as the “ Steam 
Ship Brand” and on the other label as the “ Motor 
Liner Brand.” The plaintiffs charge the defendants 
with having adopted these new labels in the hope 
and expectation of stealing part of their trade. They 
accordingly seek an injunction. restraining the 
defendants, their servants and agents from selling 
whisky under these new labels, or under any label 
which is a colourable imitation of the label used 
by them. 

The plaintiffs are not the manufacturers of the 
whisky they sell. Until last year the whisky sold 
by them was bottled by the firm of James Anderson 
and Company of Calcutta and while the plaintiffs 
were obtaining whisky from this firm the words 
“Bottled by James Anderson & Co., Calcutta” 
appeared on the label. Last year James Anderson 
and Company ceased bottling whisky and transferred 
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this part of their business to Hajee Ismail Sait and 
Sons, Limited, also of Calcutta. The label, however, 
remained the same, except that for the words 
“ Bottled by James Anderson and Company, Calcutta”, 
there were substituted the words “ Bottled by Hajee 
Ismail Sait and Sons, Limited, for Gasper and 
Company, Rangoon.” When the plaintiffs were 
dealing with James Anderson and Company their 
own name did not appear on the label and it is 
admitted by the plaintiffs that while James Anderson 
and Company were supplying the whisky the label 
belonged to the suppliers and not to the plaintiffs. 
When James Anderson and Company ceased doing 
this business they purported to give to the plaintiffs 
the right to use the steamer mark on the whisky 
sold by them, but there was no assignment in 
writing and the plaintiffs did not acquire the business 
of James Anderson and Company. The plaintiffs, 
therefore, did not acquire a right in law to the 
exclusive use of the steamer mark by reason of 
the fact that James Anderson and Company purported 
to give the label to them. It does not, however, 
necessarily follow, that the plaintiffs are not entitled 
to maintain the suit. 

In their written statement the defendants denied 
that the labels complained of were fraudulent or 
colourable imitations of the label claimed by the 
' piaintiffs. It was, however, obvious that this plea 
could not be maintained in the face of the labels 
themselves and at the outset it was conceded that 
if the plaintiffs were entitled to the exclusive use 
of the steamer mark as far as the local market was 
concerned they would be entitled to ihe relief sought. 
The defendants also put forward the plea that the 
steamer mark was common to the trade. Evidence 
was led on this issue and it was established that 
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one firm had since 1928 used in connection’ with- 
the sale of similar whisky in Rangoon the picture of 
of a battleship. There was also some evidence that 
a second firm had used the picture of a Sailing 
ship as its mark and that a third firm had used the 
picture of a cruiser, but neither of these marks had 
been used for more than a year and their use had 
never been brought to the notice of the plaintiffs. The 
learned advocate for the defendants very properly 
did not contend that the evidence with regard to 
the use of the sailing ship and cruiser marks 
went to show that the mark claimed by the 
plaintiffs was common to the trade. On this point 
he contented himself with the argument that even 
if the plaintiffs had acquired a right to the exclusive 
use of the steamer mark they had lost it by reason 
of their acquiescence in another firm using the 
picture of a battleship on its label. The main 
contention put forward on behalf of the defendants 
was that the plaintifis had no right at all to the 
steamer mark as on their own admission it belonged 
to James Anderson and Company. 

There is no substance in the argument that the. 
plaintiffs are by reason of their acquiescence in the 
use of the battleship label debarred from challenging 
the action of the defendants in adopting the steam- 
ship and motor liner labels. The battleship label 
is used by Davidson’s Limited, Calcutta, whose 
agents in Rangooa are Charles Joseph and Company. 
When whisky bearing that label was placed on the 
Rangoon market in 1928 the plaintiffs did object to 
the label being used, but the objection was not 
persisted in as those in control of James Anderson 
and Company and Davidson’s Limited were members 
of the same community.. It: is, therefore, quite. 
clear that James Anderson and Company did acquiesce ~ 
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ip Davidson’s Limited using the picture of a battle- 
ship on their label, but this in itself would not 
operate to destroy any rights acquired by the 
plaintifis in .respect of the label used by them. 
Because A allows B to infringe his rights it does 
not follow that C is at liberty to do so. Of course, 
where the owner of a trade-mark stands by and 
allows a number of different people to copy his 
mark he loses his rights in it by reason of the 
fact that the mark has become common to the 
‘trade, but no case has been quoted to me and J 
know of none, where it has been held that the 
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owner of a trade-mark has thrown his mark open - 


to the trade generally by acquiescing in one other 
person or firm using it. The Courts have frequently 
applied what is known as “the three mark rule ” 
-in deciding whether a mark is common to the trade 
or not. This rule received statutory recognition in 
the Patents, Designs and Trade Marks Act, 1883. 
Section 74 of that Act provided that any device 
which before the 13th of August, 1875, was publicly 
used by more than three persons on the same or 
similar descriptions of goods should for the purposes 
of the section be deemed common to the trade in 
such goods. In later Acts the definition was omitted, 
but it is a reasonable test and one which the 
Courts are entitled to apply. Applying it here, it 
disposes of the defendants’ contention that they are 
entitled to use the labels complained of by reason 
of the fact that the “ Battleship ” brand has been 
on the market for several years to the knowledge 
of the plaintiffs. . 

_ In deciding whether the plaintiffs are entitled to 
maintain the suit notwithstanding their admission as to 
the ownership of the steamer mark it is necessary to 
bear in mind that thisis a“ passing off” action and 
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not the specialized form of action known as an action 
for infringement which followed the introduction of 
the English Acts relating to the registration of trade 
marks. The reason for emphasizing here the distinc- 
tion between the two forms of action is that the learned 


, advocate for the defendants has relied mainly on author- 


ities dealing with the action for infringement. Before 
the Trade Marks Registration Act, 1875, was passed,. 
trade mark actions, as they often are in this country, 
were long and costly proceedings, but in passing this 
Act Parliament made a serious attempt to do away with 
the difficulty and cost of proving title by evidence of use 


. and reputation. -In England the registration of a trade 


mark constitutes proof of title, and an action for 
infringement is only associated with an infringement of 
a registered trade mark, which is now recognized as a. 
form of property. A condition precedent to an action 
for infringement is registration. In this country we have 
no such system of registration and the remedy of the 
aggrieved trader lies in a “ passing off” action. Ina 
“ passing off ’’ action it is not a question of title as. 
known to the English Acts dealing with. registration 
of trade marks. . The plaintiff must show that the 
defendant has done something which is calculated to 
deceive. In other words the basis of a “ passing off ” 
action is a false representation. zs 

In Powell v.. The Birmingham Vinegar Brewery 
Company, Limited (1)—(“ The Yorkshire Relish ” 
case)—Lord Halsbury stated the law with regard to 
“ passing off ’’ actions in these words : 


“The proposition of law is one which, I think, thas been 
accepted by the highest jndicial authority, and acted upon for a. 
great number of years. It is that of Lord Justice Turner, who 
says, in terms : ‘No man can have any right to represent his. 


(1) (4897) 14 R,P.C..720 at pp, 727, 728, 
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geods; as the goods of another. person. In-an application of. this 
kind, it must be made out that the Defendant is selling his own 


goods as the goods of another.’ That is the only question of law - 


which, as it appears to me, can arise in these cases. All the rest 
are questions of fact. The most obvious way in which a man would 
be infringing the rule laid down by Lord Justice Turner is if he were 
to say in terms, ‘ These are the goods manufactured by ’-a rival 
tradesman ; and it seems to be assumed that, unless he says some- 
thing equivalent to that, no action will lie. It appears to me that 
that is an entire delusion. By the.course of trade, by the 
existence and technology of trade, and by the mode in which things 
are sold, a man may utter that same proposition, but in different 
- words and without using the name of the rival tradesman at all. 
A familiar example, of course, is when, without using any name, 
by the identity of the form of the bottle or the form.of the label, 
or: the nature of-the thinglsold in the package, he is me kitig the 


statement not in express words, but in one of those diffe: ent forms. 


in which the statement can be made by something that he knows 
will be so understood by the public. In each case it comes to 
be a question whether or not there is the statement mace ; and if 
the statement-is made, there can be no doubt of the legal conclu- 
sion that he must be restrained from representing that the goods 
that he makes are the goods of the rival tradesman. Then you 
get back to the proposition which I have read from Lord Justice 
Turner.” 

‘In. Montgomery v. Thompson (1), Lord Herschel 
observed :: 

"The Respondents are entitled to ask that a rival manufacturer 
stiall be prevented from selling his ale under such a designaticn 
as to deceive the public into the belief that they are obtaining the 
‘ale of the Respondents, and he ouglit not the less to be. restrained 
from doing .so, because the practical effect of such restraint may 
be much’ the same as if the persons. seeking the injunction had a 
right of property in a particular. name.” ; 


The plaintiff in a passing-off action. has, therefore, 
to show that the act of the defendant complained of is 
catculated to lead to the passing-off of the defendant's 





(1). (1891) 8 R:P.C. 361 at p. 365. 
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‘rely, stated that this whisky 
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-goods for those of the plaintiff, and‘it does not ‘depend 
on whether the latter has ‘acquired any tight of: dae add 


‘ in the device under which he sells his goods.” 


Now, the plaintiffs are not the ‘ manufacture¥s 6 the 
whisky which they sell, and their admission. shows that 


in. selling the whisky. imported by them. they shave 
-used:'a label introduced by the original , suppliers. 
The question is whether. the’ plaintiffs‘.as: importers - 
‘can in the circumstances of the case maintain an naction 


for “ passing-off.” I consider. that they can... It is 
admitted that the plaintiffs have built up a. ‘substantial 


business: by the sale-of the whisky.. imported: by 
them. Mr. C.S. Joseph of the firm of Charles: Joseph 


and Company, on whose evidence ‘the defendants’ 
ae “is known in ‘the 
trade as ‘ Steamer’ whisky imported by Gasper and 


‘Company "’, and that the term “ Steamer” brand. is 


associated with Gasper and Company. Mr. G. Apcar, a 


director of the Rangoon Stores, said :—“ If a man asked 
for ‘Jhazz ' whisky I would understand that he wanted 


Calcutta whisky imported by Gasper and Company.” 
Mr. J. J. Johannes, who until the beginning of 1933 was 


the manager of the Central Stores, Ltd., which. also 


dealt in the whisky imported into Rangoon by the 
plaintiffs, said “ If a customer came in and asked fer 
‘ Jhazz marka’ we would give him the plaintiffs’ 
whisky.” Maung Ba Kyi, ‘the salesman of the Union 
Stores, Rangoon, who was called as a witness .by..the 


‘defendants said :—“ Exhibit °D’ (a bottle’.of the 
‘whisky imported by the plaintiffs) is known as Gaspet’s 


whisky. When I give orders for whisky of the brand: 


Exhibit ‘D" I write for ‘ Steamer’ whisky.”. , It 
‘cannot in my. opinion be effectively denied, in face of 


the. evidence of these witnesses, that in Rangoon-at any 


rate-!“.Steamer-’--brand-whisky--is associated ..with- the 


plaintiffs and not:with their-suppliers. 
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T here is ample authority for the proposition that an 
porter: in: such circumstances is entitled to institute 
- action for “ passing off.). - Lord Phillimore in The 
iperial -Tobacco Company of India, Liinited v. 
“nan and others (1), said : 

“It is possible for an importer to get a valuable reputation 

himsélf and his wares by his care in selection or his 
‘cautions as to transit and storage, or because his local 
wacter is such that the. article acquires a value by his 
timony: to its genuineness ; and if, therefore, goods, though 
the same make, are passed off by competitors as being 
ported by him, he will have a right of action.” 


1€ Privy Council in, the cdse of J. Ullinann oan 
impany v. Leuba (2) dealt with the very point 
»w at issue. In that case the plaintiffs who manu- 


etured watches in Switzerland, had . acquired the 


winess’' and trade marks of another Swiss. firm of 
atch ‘manufacturers; The assignors had been in 
e. habit of sending watches manufactured. by them 
-a, customer at Hongkong who sold ‘them: under 
e e manufacturers’ trade. marks. The plaintiffs .com- 
enced an action in Hongkong for infringement of 
e trade marks and for “ passing off”, the defendant 
sing. another dealer in ‘watches in Hongkong, -It 
as: held that the trade in Hongkong :-belonged : to 
.e'-original importer and that the _ plaintiffs'had 
dt sufficient interest in it to found a cause of -action. 
ee also Ebrahim Currim v.. Essa Abba Sait (3) 
1d: The West End Watch ee, v. The Burma 
Zatch Company (4). — 

In support of his argument that the plaintiffs 
guld not maintain the suit, because the steamer 
ark did not belong to them, the learned. advocate 


(4) (1924) ASC! 755"at p. 760°; (2) (1908) A.C..443; 25 R:P.C.-673,: 
at RAG Mh a (3) (1900) .L.R, 24 Mad, 163, 


4). (1910) LL.R. 35 Bom. 425. 
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for the defendants quoted Hirsch v. Jonas-(1); Ih 
the matter of the European Blair Camera Company’ 
Trade Mark (2);.J. Defries & Sons, Lid, and Th 
Helios Manufacturing Company -v.. Electric am 
Ordnance Accessories Company, Ltd. (3)-; and’ Good 
fellow v. Prince (4). He laid great . stress on th 
decision in Hirsch v. Jonas(1). This, however, wa 
not a “passing-off”’ action, but an action for infringe 
‘ment of a trade mark: which had been ° ‘nepiatere 
at Stationers’ Hall. -The plaintiff, who’ wasa cig 
‘merchant, entered into an arrangement with ‘or 
Genir, a manufacturer of cigars at Havannah, | 
‘supply him with cigars of a particular descriptic 
and to affix to each box consigned to him’the lab 
registered at Stationers’ Hall. In accordance wi 
this arrangement the manufacturer affixed this lab 
to all boxes ‘consigned to the plaintiff and’ ‘hi 
printed on the boxes his name as. the mahufaétir: 
The manufacturer’ subsequently supplied cigars: 
the.same description with the same label.’ to- t 
defendants... Thereupon the. plaintiff brought - 
action to restrain the alleged infringement of.’ | 
trade-mark. © The Court held that, as there was 
evidence of any contract that. the manufactui 
should supply the plaintiff with that particular ki 
of cigar, it could not, ‘on an interlocutory. ba lucia 
restrain the defendants’ from using the abel. 
plaintiffs in the case before’ me have in ality, 
far as the Rangoon market is ‘concerned, a ‘monop 
of the sale of “Steamer” brand whisky. and ‘ey 


-.apart from the fact that. the case of Hirsch 


Jonas (1) was ‘an ~ action. for ‘infringement. and - 4 
an action: ‘for : passing: off’, which the case ‘n 
before. me -is,- there “is--no ‘analogy. between the tw 


(1) (1876) 3°Ch.D. 584, - ; (3). (1906) 23 R.P.C. 341, 
(2) (1896) 13 R.P:C. 600; “Yay (1887) 35 Ch.D.9. 
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‘The European Blair Camera Company's case (1), 13+ 
is an application to expunge .a ‘trade-mark from  Gasrer & 
e register. The question was whether the manu- - 
cturer abroad: or’ the importer was entitled to. “*°xSc#** 
gistration. It was: held that there had been suffi- tenans. 
ent use of the mark in England by the manufacturer 
‘ prevent the importer from setting = a claim to 
<clusive use. 

‘The case of Defries © Bon, Ltd., and The Helios 
fanufacturing Company v. Electric and Ordnance 
lecessories Company, Limited (2), was a passing-off 
ction; but far from supporting the defendants’ 
ontention I consider that it supports the argument 
dvanced on behalf of the plaintiffs. The plaintiffs 
o-that case were American manufacturers of electrical 
amps and other accessories. In 1896 an English 
Syndicate called the “ Stewart Electrical Syndicate, 
utd.” began to place on the English market lamps 
nade by the American manufacturers to their order 
und sold them under the name: “ Stewart Arc Lamps.” 
in 1903 the goodwill: of the business of the Syndicate, 
together with -its rights. to the “use of the word 
‘€ Stéwart’’ in connection with the sale of the goods, 
was purchased by the defendants, who continued to 
sell the lamps under the same name. The plaintiffs 
brought an- action to’ restrain the defendants from 
selling their goods under the name “ Stewart.” The 
defendants resisted the claim and asked for an 
anjunction restraining the plaintiffs from using the 
‘word: “ Stewart. ” Tt was held that the word 
= Stewart” as associated with the goods of the nature 
of ‘thosé:’ ‘in suit’ was: ‘the sole property of the Syndi- 
cate’ and its.successors, the defendants. The’ plaintiffs’ 
action was ‘thereupon ‘dismissed and. ‘the defendants’ 





a): (1896) 13 RiP.C: 600." +. °:Q2) (1906) 23 R.P.C, 341. 
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were granted an injunction restraining the’ pats 


Gasper & from using the name “ Stewart.” 
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I also fail to see how the. case of. Gonigpion ae 

Prince (1) helps the defendants. In 1885 a firm: 
of champagne shippers in France commenced to sell 
to the ‘plaintiff, who was a wine merchant in the 
City of London, champagne under the label “ Le Court 
et Cie Reims.” The label had been registered. in 
France as the label of the shippers. In 1886 the 
defendant commencéd to sell champagne, which had 
been obtained from France by another firm of shippers, 
as “Le Court et Cie's Champagne.” The plaintiff 
sued to restrain the defendant from using the ‘name of 
“Te Court et Cie” and from selling or advertising 
under such name any champagne not manufactured, 
sold, or shipped by or for the plaintiff. It was held 
by the Court of Appeal, composed: of ‘Cotton, Lindley 
and Lopes, L.JJ. that the plaintiff was neither on 
the ground of trade-mark nor of trade name entitled. 
to the relief sought. There was no case on the ground 
of trade mark, as the label, which was capable of 
registration in England, had not, in fact, been 
registered. With regard to trade name the evidence 
did not establish that the name and brand of “ Le 
Court et Cie’’ had become so.associated with the 
wine of the plaintiff as to. enable him to assert his. 
common law right of restraining another person from. 
passing-off his goods as those of the plaintiff, 

The “Steamer” brand has become. associated’ 
with the plaintiffs so far as the. local, “market is: 
concerned and with no one else, and in my opinion: 
the action. of the defendants in selling whisky under 
the two labels complained of gives the plaintiffs. .a. 
right of action against them, The defendants’ . labels. 
are calculated iz deceive and, I consider. that they 

(1) (1887) 35 Ch.D. 9, 
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were deliberately adopted by the defendants for the 
purpose of stealing part of the plaintiffs’ trade.. The 
explanation for their adoption given by Leong Ah 
Khee, the son of. the proprietor of the defendant 
firm—the father did not go into the witness box— 
was too far fetched to call for serious consideration. 
There will, therefore, be an injunction restraining 
the defendants, their servants or agents from selling 
or offering for sale in Burma whisky contained in 
bottles. or .other receptacles bearing the. - labels 
complained of or ‘either of them, or any othér label 
which tends to represent or lead to the belief that 
the whisky sold or offered for sale by the defendants, 
their servants, or agents, is the ‘Steamer’ brand 
whisky imported by the plaintiffs. The defendants 
will be directed to deliver up to the plaintiffs all 
bottles bearing the offending labels and any loose labels 
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which. may. be ‘in their- possession or under their: 
contro]. The plaintiffs will be entitled to an account; 


-of the profits made by the defendants on the sale 
of whisky bearing the offending labels. The plaintiffs 


will also be entitled to the costs of the suit, and I also. 


award special costs of Rs. 85 per day for two days.. . 
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FULL BE NCH. . 


Before Sir Arthur Page, Kt, Chief Justice, Mr. Justice Baguley, Mr, Si ustice 
Sen, Mr, Justice Ba U, and Mr. Justice Mackney. ee 


IN RE R.M.V.R.M. RAMASWAMY CHETTYAR 
V.T. FIRM AnD ANOTHER.* 


Original Side, High Court—Integral part of High Court and not subordinate 
to-it—Civil Procedure Code (Act V of 1908), ss, 22, 23—Suit filed. on . 
‘Original’ Side—Application for transfer—Court to apply to—Gereral 
Clauses Act (X of 1897), s. 3 (15) (24)—Inherent powers of High salad 
under s, 151 of Code, 

A Judge of a High Court exercising original civil jurisdiction cannot 
be regarded as a Court “ subordinate’ to such High Court within s, 23 (3) 
of: the Civil Procedure Code, The Original Side of- the High Court is an 
integral part of the High Court. 

_ Hafiz Amivuddin v. Garth, 3 “C.W.N, 91—pollowed. 

~Goculdoss  & Co.‘v, Sadasivier, 55 M.L.J. 671; Hindustan Asswrance 
Society, Lid, v. Mulraj, 27 M.LJ. 645; Manindra Chandra v. Ray, LL.R, 
56 Cal. 940; Jawahir Kumari v. Bose, 1 Pat. LJ. 389: Shaikh Hyat 
Mahomed v, Shaikh Mannu, 45 Cal, L.J. 71—considercd. 

. Edulji Dinshaw v.:Dhanpat Mal, ALR, (1928) Lah, 183—déssented from. 

VER MVE, | Chetty v. ViELRMON.R. Chetty, 11 L.B.R, 446—-overruled, 

_ Sections 22 and 23 of the Code . apply to. the High Courts, but no 
provision is made in s, 23 prescribing ‘the Court to which an application 
for a transfer of the suit under s, 22 is to be presented when the suit 
has been filed on the Original Side of the High Court. The High Court 
has power to entertain such an application under s. 151 of the Code, 
and the application should be made on the Original Side of the High 

Court which has seisin of the case. 


The following reference was made by 


Mya Bu and MackneEy, JJ.—This is an application by one 
of the two defendants in an inter-pleader suit pending on 
the Original Side of this Court for transfer of the case to 
the Court of the. Subordinate Judge, Devakottai, in the 
Madras Presidency. The application has been laid under 
section 22 of the Civil Procedure Code and filed- in~ the 
Appellate Side of this Court in virtue of sub-section 3 of 


‘section 23. The other parties to the suit, namely, the 
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plaintiff and..the -other defendant, have consented to the 
application. Before granting the prayer, however, it is 
incumbent upon us to determine the question whether the 
application is competent. 

In Shaikh Hyat Mahomed v. Shaikh are ana. others (1), 
a Division Bench of the Calcutta High Court consisting of 
Rankin, C.J. and Ghose, J. held that the Original Side of 
the High Court is nol subordinate to any other part of the 
same Court, and that, consequently, an. application to the 
Division Bench of the High Court to: transfer-a suit filed 
in the Original Side. to a Court subordinate to another High 
Court is incompetent. 

. Again, in Manindra Chandra Wands v. Lal Mohan Ray (2), 
Rankin, C.J. observed that ‘ sections 22 and 23,: (of the Civil 
Procedure Code), do not seem to take effect upon the 
Original Jurisdiction, ‘because section 23, in pointing out the 
Courts that are to exercise the powers given by section 22, 
speaks of Courts. subordinate to other Courts, andthe High 


Court on the Original Side dces not seem to be brought 


effectively within section 23.” 

The views expressed in these two cases of the Calcutta 
‘High Court are consistent with that arrived at by a Bench 
of the Madras High Court, (White, C.J. and Tyabji,~ J), 
in an earlier case, namely, ‘Sections 22 and 23, Civil 
Procedure Code, do not apply when the suit sought to be 
transferred is one instituted on, the Original Side of the 
High Court. . ." [See The Hindustan Assurance and Mutual 
Benefit Sociély, Lid. v. Rail Mulraj and others (3). 

On the other hand, a Bench of the late Chief Court of 
Lower Burma, consisting cf Sir Sydney Robinson, Chief 
Judge, who subsequently became Chief Justice of this Court, 
and Mr. Justice Duckworth, who also later became one of 
the Judges of this Court, held that section 22 of the Civil 
Procedure Code -applied to all Courts in. which a suit might 


be brought; and, therefore to. the Original Side of a High 


Court, and that the Original. Side must be taken to.be 
subordinate 10 .the Appellate Side of the. High Court for 
the -purposes;-of section - 23, and, consequently, that the 


Appellate. Side, had pee to: transfer a suit from the 


(4s cus A. - (9) (1929) LLR. 36 Cal. 940, “954, 
_ (3) 27 M.LJ. 645 eat , 
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Original Side-of a High Court... [VE.R.M.V.E. Ramanathan 
Chetty and others v.. V.E.R.M.N.R,.-Ramanathan Chetty. and. 
another (1).] These views were adopted: in a. single. Judge: 
case—Edulji Dinshaw and another v. Ra Mal Hhasear 
Das, in the Lahore High Court (2). 4 

In view of. the conflict. of Judicial opinion upon the point, 
as set out above, and cf the importance of having ..the 
point definitely .and authoritatively settled, we refer the 
following question for the decision of a-Full Bench, namely : 


‘““ Whether the Original Side of a High Court is subordinate. 
to the Appellate Side of the High Court within the méan+ 
ing of section 23 (3) of the Civil Procedure . Code.” 


and submit the case to the Hon’ble the Chief Justice ‘under 
Rule 30 of Part III of the High Court Rules and Ordéts. 


Doctor for the applicant. The parties in - this 
case desire to have an inter-pleader suit filed--on_ 
the Original Side of the Court transferred to «the 
Court of the Subordinate Judge at Devakottah in 
the Madras Presidency. * The questions for deter- 
mination are to which Court is the application to be 
made, and whether the Original Side of the High 
Court: is subordinate to the Appellate Side within 
the meaning of s. 23 of the Code of Civil Procedure. 

' The scheme of ss. 15 to 24 of the Civil Procedure 
Code was considered in Manind?a Chandra Nandy 
v. Lal Mohan Ray (3), and the view taken was that the - 
High Court on the Original Side was not effectively. 
brought within s. 23. -In« Hindustan Assurance. 
and Mutual Benefit Society, Ltd: v. Rail Mulraj (4) 
the inherent powers of the: High’ ‘Court under ‘s: 151° 
were exercised, because ss. 22 and 23 were held, 
inapplicable to suits filed on the. Original Side. eae: 

But the word “subordinate ” in s. 23° (3)-need. 
not be givén a narrow construction. All that-s. 23. 


-seeks to emphasize is the place where the application: 





(1) 1EL.BUR. 446... as (3) LL.R. 56 Cal. 940. - 
(2) A.LR. (1928) Lah. 183, -- (4) 27 Mad. LJ. 645- 
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for transfer is to be made. In practice judgments 
from the Original Side are heard and determined 
on..appeal by. the Appellate Side of the same High 
Court, and in this limited sénse the Original Side 
is subordinate to the Appellate Side. This was the 
view which found favour with the Judges in 
ViE.R.M.V.E,. Ramanathan Chetty and others y. 
V.E.R.M.N.R. Ramanathan Chetty and: another (1). 


Basu for the 1st respondent. The term “ High 


Court ” has not been defined in the Civil Procedure 


Code, but considering the definition of the term 
contained in s. 3 (24) of the General Clauses Act, 
and the definition of the term “ District Court” 
in s. 2 (4) of the Civil Procedure Code it appears 
that the words “ High Court” are intended to 
refer to the Appellate Side only. The Original Side 
_is “subordinate” to the Appellate Side of the ee 
Court for the purposes of appeal. 

‘§. 22 has given a valuable right to the pacts? 
and Courts should not adopt a narrow construction 
of s. 23 if such a construction would have the effect 
of negativing that right. 


~ Doctor in reply. The definition of the term 
“ High Court” in the General Clauses Act does 
not contemplate the sub-division of the High Court 


into its, Original and Appellate Sides. All that is. 
indicated by that definition is that the High Court 


is the highest Court in the Province, 


Pace, €.J.—The question referred is “ Whether 
the Original Side of a High Court is subordinate. 


to the ‘Appellate. Side of the High Court within 


the meaning of section 23 (3) of the Civil: 


Procedure Code.”’ 





(1) 11 L.B.R. 446. 
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Section 22 and section 23 run as follows : 


S, 22.—Where a suit may be institutedin any -one or 
weer is hicies two or more Courts ‘and is instituted in 
suits which may be One of such Courts, any defendant, .after 
rag more than notice to the other parties, may, at the 

earliest possible opportunity and in all 
cases where issues are settled at or before such. settlement, 
apply to have the suit transferred to another Court, and ‘the - 
Court to which such application is made, .after. considering 
the. objections of the other parties (if any), shall determine 
in which of the several Courts having jurisdiction the suit 
shall proceed. 

S. 23. (1) Where .the several Courts having men are 

- subordinate to the same Appellate Court, 
To what Court -appli- an applicaticn under section 22 shall be 
sais ical made to the Appellate Court. 

(2) Where such Courts are subordinate to different Appellate _ 
Courts but to the same High Ccurt, the _ applicatic n -shall be ; 
made to the said High Court. _ : 

(3) Where such Courts are aeons to different High 
Courts, the application shall be made to.the High Court within 
the local limits of whose jurisdiction . the Court in which the 
suit is brought i is situate. 


"If the decision of Robinson, C.J. aul Buckivorth, J. in 


V.E.R.M.V.E. Ramanathan Chetty and three others v. 
V.E.R.M.N.R. Ramanathan Chetty alias Somasundram 
Chetty and another (1) is correct the answer must 
be in the affirmative. The same view of the meaning 
and effect: of s. 23 (3) was taken by the Lahore 
High Court in Edulji: Dinshaw and another’ v. 

Dhanpat Mal Bhagwan Das (2). . The question, 
therefore, is whether the construction that was put 
upon s. 23. (3) by the Chief, Court in VE.R.M.V.E. 

Ramanathan Chetty and three others. v: V.E.R.M.N:R. : 
Ramanathan . Chetty alias Somasundram Chetty and 
another. (4) can be sustained. Having regard to the 
constitution of the High Courts and the: scheme of- 


(1) 1 LBR. 446, os. > :,{2) ALR, (1928) Lab, 183. 





‘VoL. XI] RANGOON SERIES. 


the Letters -Patent by which they are created I 
cannot persuade myself that a Judge of a High 
Court exercising original civil jurisdiction can be 
regarded as a Court “ subordinate ’ to such High 
-Court. I respectfully agree with Ameer Ali, J. that 
“the Original Side of the Court is an integral part 
of the High Court,” [Hafiz Amiruddin Ahmed v. 
G, L. Garth and. another (1)] and is not a Court 
“subordinate ’” to the High Court within s. 23 (3) 
of the Code [The Hindustan Assurance and Mutual 
Benefit Society, Lid. v. Rail Mulraj and -others (2) ; 
Srimati Jawahir Kumari Debi v. Naresh Chandra 
Bose and others (3); Shaikh Hyat Mahomed v. 
Shaikh Mannu and. others (4) ; Messrs. Goculdoss 
Jumnadoss & Co, and another v. N. M. Sadasivier 
aud others (5); Manindra Chandra Nandy vy. Lal 
Mohan Ray (6); s. 3 of the Code; s. 3 (15) (24) 
of the General Clauses Act]. In my opinion the 
construction that was put upon s. 23 (3) in V.E.R.M.V. 
~ E, Ramanathan Chetty and three others vy. V.E.R.M.N.R. 
‘Ramanathan Chetty alias Somasundram Chetty. and 
another (7) was not correct, and that. case . must 
be regarded as overruled. In the present case an 
application -has been made on the Appellate Side 
of the High Court that an inter-pleader suit filed 
on the Original Side of the Court should be 
transferred to the Court of the Subordinate Judge 
at Devakottah in the Madras Presidency. All the 
parties to the suit desire that the transfer should 
‘be made. 

. Now,: it is apparent from the terms of s. 23 
that: no proyisian | is aaaee Pieces the Court to: 


(1) 3 C.W.N. 91 at p. 96 ; (1898) (4) 45 C.LJ. 71. 
- LL.R.-26-€al--433, - {5)-55 -M.L.J, 671, - 
(2) 27 M.LJ.:648..0° (6): {1929} LL.R; 56° ‘Cal. 940, 


(3): 1 Pat. L,T.389, (7). 11°L.BR. 446: 
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which an application for a transfer. of the suit under 
s. 22 is to be presented in cases where the suit 
has been filed, as in the present case,.on~ the 
Original Side of a High Court. If the suit” had 


been filed in a Court subordinate to a High Court 


the High Court clearly would have had jurisdiction 
to transfer the case [Vallabhbhai Naranji v. Messrs. 
Chhotalal Purshottamdas and Company (1)] ;. why 
should not the High Court in like manner ‘have 
jurisdiction to transfer a case filed on the Original. 
Side of the High Court ? I see no reason or principle 


upon which the two cases can be differentiated. 


Tula Ram v. Harjiwan Das (2). is no longer ad. rem. 
What, then, is the. proper course for the Court to. 
take in such a case as the present? In Hindustan 


- Assurance and Mutual Benefit Society, Lid. v. Rail 
‘Mulraj (3), Arnold White, C.J. observed : 


“The Court in which this suit has been instituted is not 


‘a Court subordinate to a High Court. Therefore s. 23 does 


not apply. It was argued that s. 22 gives the jurisdiction and 
s. 23 could not cut it down. It seems to me, however, that 
the two sections should be read together, and if we find: that 
s, 23 contains no provision as to the Court to which the 


application , should be made it may reasonably be held that 


$22 has no application to the particular facts of this case ; 


and in Manindra Chandra Nandy v. Lal Mohan 
Ray (4) the Calcutta High Court held that 


ae 


sections 22 and 23 do not seem to take effect upon, the 
Original Jurisdiction, because section 23, in pointing out the Courts 


‘that.are to exercise the powers given by section 22, speaks of 


Courts subordinate to other Courts and the High Court on the 
Original Side does not seem to he > brought . effectively within. 
section 23.” : : 





(1) (1926). LL.R. 5% Bom: 26. (3) 27 M.LJ,.645. <*> 
(2) (1882) LL.R. 5 All, 60; (4) (1929) LEAR: 56 Gal. 940, 
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With ‘all due respect to the learned Judges who 
decided these cases .I .cannot. accept the view which 
they take of the meaning and effect of sections 22 
and -23.. Séction 22 is general in its terms, and both 
section. 22 and section 23 apply.to the High Courts 
(sections 117 and 120 of the Code). It is, of course, 
true that section 23 does not prescribe the Court 
to which an application for. transfer under section 22 
shall be made in a case filed in a High Court 
which might:also have been filed in another High 
Court « or in a Court’subordinate to such other High 
Court ; but” it: could never have been intended, I 
think, ‘that in such cases section 22 should. have 
no. ‘application, and that the High Court in which 
the: suit has been filed shouldbe powerless: to do 
what-might obviously be necessary to ‘meet the ends 
of. justice, namely, to transfer the case to the Court 
where the suit ought to be tried. -In my opinion 
the High Court has: jurisdiction to pass" such an 
order under section “151 of the Code, and I’ am 
disposed to think that it is convenient. that an 
application under section 22 in such a case should be 
made on the Original Side of the ‘High Court 
which has seisin of the case. I would answer the 
question propounded in the above sense. 


BaGutey, -J.—I agree. 
“SEN, Jil agree. 
Ba U, J:—1 agree. 


-MacxKney, J.—I- agree. 
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APPELLATE CIVIL. 


Before Sir Arthur Page, Kl, Chicf Justice, and Mr. Justice Bagetley. 


THE SECRETARY OF STATE FOR INDIA 
IN COUNCIL 
te 
D’ATTAIDES.* 


Government servant---Wrougful dismissal—Suit against Goversnent for damages 
— Port Officer whether Government scrvant—Clerks in Port office—Indian 
Ports Act (XV of 1908), s. 36—G Circular No. 49 of 1930—F: undamental 
‘Rules —Civil Service Regulations— Government of India Act, s. 96B—Riule55 

_ —Crown’s right to disiniss servant—Limitation of the right —Enquiry before 
disinissal—Extent of compensation—injured feelings and loss of prospects. 


A Port Officer appointed under, s. 36 (1) ofthe Indian Ports Act is the Agent. 
or servant of the Local Government to‘carry out the duties prescribed in that 
section. His. actions.under s, 36: must be attributed to him as a Government 
servant, and not as a private individual, In appointing and in dismissing the 
clérks of his Port office the Port Officer must be regatded as having acted on 
behalf of the Secretary of State. 

The clerks employed in the Port office at Bassai have been always regarded 
by Government as coming under the Fundamental Rules and the Civil Service 
Regulations, and therefore such a clerk before removal from office is entitled to- 
the benefit of the form-of enquiry laid down in the rules drafted under s, 96B of 
the Government of India Act. 

Priind facie a person dismissed without such enquiry is ‘entitled to clainr 
damages from the Secretary of State. 

The G Circular No. 49 of 1930 of the Government of Burma confers no- 
legal rights on a Government servant, It is a series of directions given by 
Government to its servants, and consequently any infringement of it does-not 
give rise to a claim for damages. 

Baroni v. The Secretary of State for India, 1.L.R, 8. Ran, 21Seapproved, 

The object and effect of s.96B and rule 55 of the Civil Services (Classifi-- 
cation, Control and Appeal) Rules is that while the Crown reserves to itself 
the right to dismiss its servants at pleasure, it does not exercise that right until 
the servant has had the benefit of an enquiry. 

A Government servant has no right of action for wrongful dismissal-or- 
wrongful removal per se. He has a right of action if he is removed from his 
position without the provisions of rule 55 having been substantially.complied 
with. : : 
Baroni v. The Secretary of State for India, 1.L.R. 8 Ran, 215 ; Denning y.. 
The Secretary of State for India, 37 T.L.R. 138 ; Dunn v. The' Queen, (1896) 





* Civil First Appeal No, 22 of 1934 from the judgment of the District Court: 
of Bassein in Civi! Regular Suit No. 9 of 1933, 
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-Q.B.D. 116 ; Hales v. The King, 34 T.L.R. 589; Satish Chandra v. The 
Secretary of State for India, LL.R. 54 Cal. 44 ; Shenton v. Smith, (1895) A.C, 
229—referred to, ; 


Where 2 servant is wrongfully dismissed from his employment the 
jamages for the dismissal cannot include compensation for the manner of his 
jismissal, or for any remarks by an officer in congection with the dismissal, or 
ior his injured feelings or for the loss he may sustain from the fact that the 
dismissal of itself makes it more difficult for him to obtain fresh employment, 

Addis v. Gramophone Co., Lid,, (1905) A.C. 488—referred to, s 

Held, on the facts of the case that the respondent who was. dismissed from 
service as head clerk of the Port office at Bassein after an enquiry which was 
not strictly in accordance with rule 55 was only entitled to nominal damages. 
His conduct as head clerk and his attitude at the enquiry justified his 
dismissal. ; 


A. Eggar (Government Advocate) for the Crown. 
The respondent was an employé of the Bassein Port 
Administration, and was dismissed for misconduct. 
He now claims damages against the Secretary of 
State on the ground that he was a Government 
servant, and that he was wrongfully removed. 

The respondent was appointed by the Port 
Officer, Bassein, who derives his powers from the 
Ports Act, 1908. He can, in no sense, be regarded 
as the hand of the Government in making appoint- 
ments to the Port office. Under s. 36 of the Act 
the pay and allowances of all persons upon the 
establishment of the Port are charged to the Port 
Fund Account, and the respondent cannot contend 
that his salary is debitable to Government. All that 
the Local Government does under s. 36 (1) is to 
exercise a supervision over the Port Fund moneys. 

S. 96B of the Government of India Act does not 
define the term “civil services in India”; but the 
terms. “‘ civil service” and “ civil servant” frequently 
occur in the Superannuation Acts of 1859 and 1892, 
The civil services in India are regulated by rules made 
under sub-section (2). Sub-section (1), however, 
reiterates the Crown’s prerogative right to dismiss 


its servants at will. Unless the plaintiff can prove that 
41 
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he is within sub-section (1) he cannot claim the privi- 
leges contained in sub-section (2). The mere fact that 
Government rules as regards pensions, etc., have been 
applied to him cannot alter his position by éstoppel. 

The respondent’s contention is that he belongs 
to the “subordinate services” as defined in the 
Local Government Circulars, Vol. 2. But reading 
that definition in the light of the Ports Act the 
Port Officer is not an authority subordinate to the 
Local Government in making appointments to offices 
under his control. There is also the general rule 
that the Government does not guarantee the acts 
of officers appointed to perform special duties under 
specified enactments. 

There is no direct authority in point; but the 
closest parallel is the decision in Bimalacharan 
v. Trustees for the Indian Museum (1). See also 
J. R. Baroni v, Secretary of State for India in Council (2). 

The damages awarded in the present case are 
excessive. Assuming that the respondent was a 
Government servant he can be reinstated and again 
dismissed after a proper inquiry. He has not suffered 
any damage. Damages are awarded on the principle 
of restitulio in integrum; this does not include 
damages for the manner of dismissal or for injured 
feelings. Addis v. Gramophone Company, Ltd. (3); 
Eric County Natural Gas and Fuel Co., Ltd. v. 
Samuel Carroll (4); Mayne on Damages. 


Trutwein (for the respondent). Article 706 of 
the Civil Service Regulations (Burma Supplement 
indicates that. the respondent is a Governmen: 
servant, Articles 918, 801 of the same Regulation: 
deal. with the pensions of servants in Port offices 

i) LL. 57 Cal, 231. (3) (1909) A.C. 488, 

| (Q)°EL.R,8 Ran. 215, (4) (1911) A.C, 105. 
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d support the contention that Government regards 
ch persons as Government servants.. The use of 
2 term “officer” in s. 36 (1) of the Ports Act 

significant; and the Port Officer is always a 
vernment servant, and acts on behalf of the 
overnment. 

Moreover, Government should not be allowed 

this stage to deny the status of the respondent, 
ving given him to understand that all the privi- 
Zes appertaining to Government servants will apply 

him also. His predecessors in: office were all 
xated as Government servants. 

The Port Fund is administered by the Govern- 
ent, and Local Funds are deemed to be included in 
e general revenues of the Province, vide Article 
-B of the Civil Service Regulations. 

On the question of damages the respondent. has 
st his livelihood as a result of the wrongful 
smissal. He cannot get any other employment. On 
e other hand, if he had been given a proper oppor- 
nity of defending himself he would have vindicated 
s innocence, and would have become qualified for 
full pension. The damages therefore should provide 
lequate compensation for what he has actually 
iffered. | 


BaGULEY,’ J.—The respondent was the head 
erk of the Port office at Bassein. In conse- 
uence of the discovery of defalcations and various 
ther. malpractices in the Port office he was placed 
nder suspension. Charges were framed against him 
nd an énquiry was held, and he was then 
ismissed from Government service by the Port 
Mficer. He appealed to the Commissioner, Irra- 
raddy Division, who altered the orders of the Port 
Mfficer, and directed that he should be removed 
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from Government service. He then filed a memo- 
rial to the Local Government which resulted in a 
further investigation, but in the end tke Local 
Government refused to interfere with the Commis- 
sioner’s orders. After this he filed a suit before 
the District Court of Bassein claiming Rs. 32,000 
as damages for wrongful. removal from his office,. 
and the. District Judge gave a decree for the 
amount claimed with costs. The Secretary of State 
has filed the present appeal. 

The points argued on behalf of the mppelant 
may be shortly summarized as follows: 

First of all, it is contended that the Secretary 
of State is not liable as the plaintiff was not 
appointed by him or by anyone on his behalf; 
secondly, it is argued that even if it were held that 
the plaintiff was appointed by or on behalf of the 
Secretary of State he has not been wrongfully 
removed from his office, because he is not entitlec 
to the benefit of the form of enquiry  prescribec 
by the rules drafted under section 968 of the Govern 
ment of India Act; thirdly, it is argued that if th: 
two pleas set out above both fail the damages allowec 
are excessive. 

The plaintiff was appointed to his presen 
position by the Port Officer, Bassein.. ‘‘ Port Officer 
is defined in the Indian Ports Act [Act 15 ¢ 
1908, section (5)] as synonymous with master-atter 
dant, but in respect of the working of the Po 
office his powers are undoubtedly derived fror 
section 36 of the same Act. Section 36 states 


“the Local Government shall appoint some officer or body 

persons at every port at which any dues, fees or other charg 
are authorized to be taken by or under this Act to receive tl 
same and, subject to the control of the Local Government, 
expend the receipts on any of the objects authorized by this Act 
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The section, after prescribing that the officer or 
yody shall keep for the port a distinct account, 
ind after prescribing what money is to go into 
chis Pert Fund, proceeds 


* All-expenses incurred for the sake of any such port, excluding 
expenses on account of pilotage, but including 
(a) the pay and allowances of all persons upon the establish- 
ment of the port, | 
(b) the cost of buoys, beacons, lights and all other works 
maintained chiefly for the benefit to vessels . . . 
(c) pensions, allowances and gratuities of persons who have 
been employed in the port 
‘shall be charged to the Port Fund account of the port.” 


Under Marine and Commerce Department Noti- 
fication No. 33, dated the 27th April, 1910, the 
Port Officer, Bassein, is appointed under section 
36, sub-section (1), of the Indian Ports Act to 
exercise these powers with certain limitations which, 
‘no doubt, represent the control of the Local 
Government referred to in section 36 (1). 

_ This section is rather peculiarly worded in 
that it directs the appointmeni of “some officer 
or body of persons.” Looking into the history of 
the present Act and the previous Port Acts we 
find that in the Act of 1875 there was apparently 
no Port Officer. There were certain marine officers 
yeferred to as master-attendant, conservator, harbour- 
master and so on, but they seem to have been 
concerned’ purely with what may be called outside 
duties. Under section 47 all Port dues, etc., were 
collected by the Collector of Customs, and the 
port dues together with certain other receipts -were 
directed to be entered in the Port Fund Account 
which was to be kept by such officer as the 
Local Government might appoint; certain expenses 
were to be charged to the Port Fund Account, and 
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the balance seems to have lapsed to Government, 
although the section provided that the balance 
might be temporarily invested in such ‘manner as 
the Local Government might from time ‘to time 
direct. The money in the Port Fund Account 
certainly appears to have been regarded as at the 


‘disposal of the Government. 


In the Port Act of 1889, the term Peck’ Officer 
first appears as synonymous with master-attendant. 
This Act of 1889 is more on the lines of the present 
Port Act, and its section 36 corresponds to section 
36 of the present Act. The collection of the port 
dues is taken away from the Collector of Customs 
and is given to “ the officer or body of persons” 
appointed by the Local Government, and the Port 
Fund is to be treated as in the corresponding section 
of the present Act; and the section ends in the same 
way as the present section 36 ends, with the 
provision that 


“ subject to the provisions of any local law as to the disposal: 
of any balance from time to time standing to the credit of a Port 
Fund Account, any such balance may be temporarily invested in 
such manner as the Local Government may-direct.” 


It seems then that the Port Officer, in his 


capacity as officer in charge of the Port office and 


the clerks employed in the Port office, is not a man 


appointed under a certain Act to carry out the 


provisions of that Act, but is the agent or servant 
of the Local Government appointed by ‘the Local 
Government to carry out the duties prescribed in 
section 36. The Port Officer, as is shown in the 


official Civil List, is either a member of the Burma 


Marine Service in the case of the larger. ports. or 


else, in the case of :minor ports such as Tavoy, 


Mergui, etc., the Deputy Commissioner. For this 
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reason he cannot’ be regarded as a person entirely 
divorced from Government who is merely nominated 
by Government to take charge of a special office 
with which Government has no concern beyond 
appointing him to take charge of it, and then 
exercising a certain limited control over him. All 
the Port Officer’s actions under section 36 must be 
attributed to him as a Government servant and 
not as a private individual, and his actions as a 
Government servant, it seems to me, must be 
regarded as being actions performed on behalf of 
the Secretary of State. Therefore, in employing 
the plaintiff and subsequently dismissing him, both 
acts within the ambit of his powers, (vide list of 
officers competent to fill the ministerial and other 
appointments reproduced as an addendum _ to 
paragraph 706 of the Burma Supplement to Civil 
Service Regulations,) the Port Officer must be 
regarded as having acted on behalf of the Secre- 
_tary of State. For these reasons the first -plea raised 
by the appellant must fail. 

_ The next point to be considered is whether the 
plaintiff was entitled to the benefit of the rules 
relating to the suspension, punishment, etc., of 
Government servants prescribed under section 96B 
of the Government of India Act. This is a matter 
of considerable difficulty, as nowhere isit laid down 
definitely who are and who are not persons in the 
Civil Services of the Crown in India. Fundamental 
Rule 2 issued with the Government of India Finance 
Department Notification dated 19th November, 1921, 
states that the Fundamental Rules apply, subject to 
.the provisions of rule 3, to all Government servants 
whose pay is debitable to civil estimates in India, 
-and to any other class of Government servants in 
-India to which the Secretary of State in Council 
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may by general or special order declare them to be 
applicable; and in the memorandum explanatory of 
these rules attached to the notification it is stated 
that the rule practically amounts to a definition of 
the term “ Civil Services of the Crown” which is 
used but not defined in section 96B of the Govern- 
ment of India Act. The question then arises as to 
whether the plaintiff's pay was debitable to civil 
estimates in India. There is nothing to show that 
the Port Fund of Bassein is in any way connected 
with the civil estimates of India or of the Province 
of Burma. The Marine-Commerce Notification 
already referred to states that with regard to the 
Port Fund the budget estimates of receipts and 
expenditure shall be. sanctioned annually by the 
Commissioner of the Division; so, clearly, they are. 
not part of the general revenues of the Province. 
It is true that the Local Government has claimed 
that they are, in the course of the correspondence 
about the transfer of the Port Fund to the local 
branch of the Imperial. Bank of India, but this 
seems to me to be directly in opposition to section 
36 (6) of the Indian Ports Act, which definitely lays 
down that “subject to the provisions of any local 
law as to the disposal of any balance from time to 
time standing to the credit of a Port Fund Account, 
any such balance may be temporarily invested in 
such manner as the Local Government may direct.” 
‘This places the disposal of the balance of the Port 
Fund Account ultimately in the hands of the Legis- 
lature, and not of the Local- Government. Be that 


‘as it may, there seems very little doubt that the 


Local Government have themselves accepted the 


‘position that the employés of the Port Fund are 
Government servants. For instance, Exhibit S, which 
-is a letter from the Secretary to the Government of 
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Burma to the Commissioner, Irrawaddy Division, 
dated as far back as 1901, states that the “ Port 
Fund office (except that at Rangoon) may be held to 
be a“*‘civil office under the Local Government.’ ”’ 
Article 706 of the Burma Supplement to the Civil 
Service Regulations, and the list thereto attached, 
shows that the Port Officer, Bassein, has powers given 
by Article 459 (d) of the Civil Service Regulations. 
Article 801 of the Civil Service Regulations places 
the establishments paid from the Port Funds 
‘managed by Government in a different position 
from establishments paid from the Local Funds. 
Then, again, Article 743 of the Civil Service 
Regulations gives certain rights to a civil officer 


of the Government of India or a Local Govern- . 


ment in receipt of less than Rs. 200 a month 
who is disabled when serving in a civil capacity 
with a military force. Paragraph 922 of the 
.Burma Supplement to the Civil Service Regu- 
lations impliedly recognizes this right, given to civil 
officers of a Local Government, as applying also 
to employés of a Port Fund. The files from the 
Port office which have been placed before us 
contain papers which show that the Port office 
clerks were always treated as though they were 
subject to the ordinary Government rules. For 
instance, Exhibit A (3) (i), the pension papers of 
the plaintiff's predecessor as head clerk of the 
Port office—papers, which must have been within 
his knowledge as they were passed through the 
‘office while he was there—, show that this. head 
clerk had his pension awarded him under Articles 
441—474 (b) of the Civil Service Regulations, and 
the form refers to Articles 930 and 801, and the 
pension was ultimately passed under Article 918 
(b) of the Civil Service Regulations: while Exhibit 
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A (3) (ii) shows that the Governor-in-Council in the 
Finance Department sanctioned the commutation 
of a portion of that pension for a lump sum pay- 
ment. The plaintiff himself had a service book 
similar to that opened for clerks employed by 
Government. Exhibit A (2) (ii) shows that when the 
Secretary of State issued the Fundamental Rules 


-under section 96B of the Government of India Act 


a copy was forwarded to the Port office as these 
rules were regarded as applying automatically to 
the Port office clerks, and all clerks were directed 
to declare their intention as to whether they would 
accept the new leave rules or whether they would 
remain on the old leave rules. In these circum- 
stances it seems to me quite impossible for. the 


-defendant to argue that the plaintiff was not 


entitled to the benefit of rules laid down for the. 
benefit of persons in “the Civil Services of the. 
Crown in India.” Whether he was, strictly speaking, 
entitled, to that designation or not it is’ really 
unnecessary to decide. The Local Government had 
all along been regarding him as coming under the 
Fundamental Rules and the Civil Service Regu- 
lations. He had seen his colleagues treated on the 
footing that they came under these Rules, and after 


“he had served for many years on the footing that 


these rules did apply to him, it is now not open 
to the Secretary of State to argue that the rules. 
do not apply to him. I would hold that the 
plaintiff, therefore, was entitled to the benefits 
given to persons in the Civil Services of the 
Crown in India, and when he was placéd under 


- suspension on certain charges he was entitled to: 


-the benefit of an enquiry as laid down in the rules. 
drafted under section 96B of the Governmert of 
‘India Act. , 
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It’ is admitted that the enquiry which resulted 
in the plaintiff's dismissal was not conducted in 
accordance with these rules. The position, there- 
fore, is that the plaintiff, who was entitled before 
removal from office to a certain form of enquiry, 
was not given that form of enquiry; so, primd facie, 
he is entitled to damages, and there remains the 
quantum of the damages to be assessed. 

It is here that the plaintiff is in a position of 
difficulty. He has contended all along that he is 
‘entitled to the benetit of section 96B of the Govern- 
‘ment of India Act and the rules framed thereunder. 
‘He. must take this section and the rules in their 
entirety, and section 96B begins 
“subject to the provisions of this Act and of rules made 
thereunder, every person in the civil service of the Crown in 
India holds cffice during His Majesty’s pleasure ae 
He is therefore in the position of a Government 
servant holding office at pleasure who has been 
removed from service, but is entitled to any benefit 
that he can get from the wording of section 96B 
- and the rules framed thereunder. 

The rule framed under the section with which 
“we are concerned is rule 55 of the Civil Services 
_ (Classification, Control and Appeal) Rules, and is to 
be found on page 246 of the Government of 
‘Burma’s Compilation of the Fundamental Rules. 
In addition to the provisions of this rule the 
plaintiff claims that the provisions of G Circular 
‘No. 49 of 1930 of the Government of Burma has 
‘been infringed, and he claims that the infringement 
of the pfovisions of this Circular also gives hima 
right of action. In my opinion, the G Circular 
gives him no rights at all. He is entitled to the 
“benefits of the Act and of the Rules framed there- 
under, which rules are provided for in the section 
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of the Act itself. The G Circular is merely, -as its 
wording implies, a circular pointing out to Govern- 
ment officers the way in which they are to 
proceed in all cases to which rule 55 applies, 
The G Circular has no statutory basis. It is merely 
a series of directions given by Government to its. 
servants, and, in my opinion, it gives no rights to 
any person which the Courts can enforce. 

If an officer holding an’ investigation, which . 
investigation should be held on the lines of the 
G Circular, does not conform to the provisions of: 
the G Circular, he may very possibly get into trouble 
with his superior officers; but the G Circular has 
no more effect than this. I would, therefore, hold 
that the plaintiff can get no damages for any breach — 
of the provisions of the G Circular, and I agree: 
with the decision of Cunliffe, J. to this effect in 
J. R. Baroni v. The Secretary of State for India. in- 
Council (1). as es 

The next point for consideration is whether the 
plaintiff can recover any damages for the wrongful 
dismissal. His sheet-anchor on this point is Gould 
v. Stewart (2). That case turned entirelf on the 
wording of the particular Act then in question. It 
only helps the plaintiff to the extent that it. shows 
that by the provisions of an Act the Crown may 
limit its power to dispense with or remove a servant 
at pleasure. ; 

The Government of India Act, in section 96B 
to a certain extent clearly limits the power of the 
Crown to dismiss at pleasure. The section, however, 
differs fundamentally from the corresponding section 
of the New South Wales Act referred to in 
Gould v. Stewart because it sets out at the begin- 
ning that ‘every person in the Civil Service of the 

(1) (1930) LL.R. 8 Ran, 215, (2) (1896) A.C, 575 at p, 578 
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Crown in India holds office during His Majesty’s 
pleasure”? but with the limitation that he does so 
subjeet to the provisions of the Act and of rules 
framed thereunder. ‘Ihe object and effect of section 
96B and rule 55, in my opinion, is that while the 
Crown reserved to itself the right of dismissal at 
pleasure it is provided, in order to prevent high 
handed. action on behalf of its agents, that the 
Crown should: only exercise its right of dismissal at 


pleasure after the servant concerned had obtained 


the benefit of an enquiry into the circumstances in 
respect of which the Crown might or might not 
exercise its right of dismissal. The only rule which 
we have to consider in this connection is rule 55 
already referred to. For plain dismissal or removal 
from the service of the Crown per se the servant 
has no right of action against the Crown, [vide 
Denning v. The Secretary of State for India in 
Council (1); Shenton v. Smith (2); Hales v. The 
King (3); and Dunn v The Queen (4)]. In view, 
therefore, of the opening words of section 96B of 
“the-Government of India Act, the plaintiff can have 
no cause of action for wrongful dismissal or wrongful 
removal. He has, however, a right of action if he 
was removed from his position as head clerk without 
the provisions of rule 55 having substantially been 


complied with, [vide Baroni v. The Secretary of 
State (5) and Satish Chandra Das v. Secretary of 


State for India (6)]. 

In paragraph 10 of the plaint he claims damages 
from the Secretary of State for remarks made by the 
- Port Officer in his findings and by the Commissioner 
in his order in the appeal which he filed to the 

(1) (1920-21) 37 T.L.R. 138, (4) (1896) 1 Q.B.D. 116. 


(2) (1895) A.C, 229. (5) (1930) LL.R. 8 Ran. 215. 
(3) (1917-18) 34 T.L.R, 589. (6) (1926) LL.R. 54 Cal. 44, 


569 


1934 
THE 
SECRETARY 
OF STATE 
FOR INDIA 
IN COUNCIL 


vo, 
D’ ATTAIDES: 


BAGULEY, 


570 


1934 
THE 
SECRETARY 
OF STATE 
FOR INDIA 
an CoUNCIL 


U. 
D'ATTAIDES. 


— 


Bacutey, J. 


INDIAN LAW REPORTS. [Vot. XII 


Commissioner against the Port Officer’s finding, but 
no damages can be given on this score in this suit 
according to the ruling of the House of Lords in 
Addis v. Gramophone Company, Limited (1), of which 
the head note is: 


“Where a servant is wrongfully dismissed from his 
employment the damages for the dismissal cannot include 
compensation for the manner cf the dismissal, for his 
injured feelings, or for the loss he. may sustain from the 
fact that the dismissal of itself makes it more difficult for 
him to obtain fresh employment.” 


I am of opinion that in this suit the plaintiff 
can obtain no damages: (1) for his removal from 
Government service; (2) for .any breach of the 
provisions of the G Circular already referred to ; and 
(3) for any remarks made by any official in connec- . 
tion with the dismissal. He can only obtain 
damages for any breach of rule 55, if. there had | 
been such a breach. 

In the course of the argument it was admitted 
on behalf of the Secretary of State that there had 
been a breach of this rule. What the breach was, 
I confess, I am at a loss to understand. The 
salient features of rule 55 are that the servant 
whose removal is proposed must be informed in 
writing of the ground on which it is} proposed to 
take action, he must be given an adequate opportunity 
of defending himself; and the grounds on which 
it is proposed to take.action are to be reduced to 
the form of a definite charge or charges. In the 
present case a series of charges were Caw up and 
communicated to the plaintiff. 

The rule goes on to say that the person charged 
shall be: required to. put in a written statement of 








(1) (1909) A.C, 488,. 
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his defence. The plaintiff was so required, and he 
did put in a written statement. 

The rule proceeds: “If he so desires or if the 
authorit¥ concerned so direct, an oral enquiry -shall 
be hd.” Referring to the Port Officer’s proceed; 
ings*we find that pages 73 to 92 inclusive consist 
of the plaintiff's explanation and defence to the 
charges framed against him. Nowhere in this 
document does he ask for witnesses. to be called. 
The document consists of a forwarding letter, and 
a general: explanation of five pages, a detailed 
specific reply to each charge comprising the 
‘remainder. At the end of his general explanation 
and defence (page 77), occurs the sentence: “I 
would therefore urge respectfully that the orders on 
my explanation be passed at a very early date and 
that I may be exonerated from all blame and my 
appointment restored to me .. .” I do not 
understand how it can be said that he there 
demands that an oral enquiry shall be held. In 
fact, in this explanation he does not even ask to 
be heard in person, and, so far as I can see, on a 
perusal of his written explanation the Port Officer 
might haxe-proceeded to pass orders immediately. I 
apprehend, however, that the admission was made 
either under a misapprehension, or else that it was 
amade because in’ preliminary correspondence which 
~passed between the plaintiff and the Port Officer 
before the filing of the formal reply he had stated 
that certain persons ought to be called as witnesses. 

‘Be that as it may, it has been admitted that 
there has been a breach of rule 55, and this judg- 
ment must be pronounced on the basis that there 
was some breach of this rule. The questicn, there- 
fore, is left as to how damages can be assessed, not 
for: the wrongful dismissal but for the wrong method 
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of dismissal. The plaintiff relies on section 73 of 
the Contract Act. A party ‘who suffers by any breaeh 
of contract is entitled to receive, from the party 
who has broken the contract, compensation’ for 
any loss or damage caused to him thereby, which 
naturally arose in the usual course from such breach, 
or which the parties knew, when they made the 
contract, to be likely to restilt from the breach of 
it, and in consequence he asks that he may be given 
a sum of money calculated on the basis of the 
present value of an annuity equal to the pay which 
he would have drawn had he remained in Govern- 
ment service till the age of 55, together with the 
estimated present value of the pension to which he 
would have been entitled at the end of his service ; 
all this, be it noted, without being in any way 
required to do a stroke of work in return. 

It is quite impossible to justify the assessment 
of damages in this way. The wrong that the plaintifi 
suffered consisted in his not having a full enquiry 
which ~complied with rule 55 before removal 
Without such an enquiry he ought not to have 
been removed. In order to assess the damage we 
must see what his position would have been if he 
had been replaced in his position as he was before 
his removal. He would still have to meet these 
charges, there could be no application of the: 
principle of “‘autrefois acquit”, and he would still. 
be a servant holding. office during pleasure, and so. 
removable at any time after the holding of an 
enquiry that complied with rule 55. We have to: 
consider what benefit he would have got frém being: 
so replaced. 

I have. perused the whole af the proceédin 
which. led to the plaintiff’s removal the yl 

still 


record of the Port .Officer’s proceedings, thé 
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ire. bulky memorandum of appeal filed by the 
intiff to the Commissioner, and the Commis- 


ner’s orders passed thereon—and I am in a good | 


sition to visualize the state of facts shown by those 
yceedings by reason of the fact that for nearly 
o years I was a Port Officer myself, and I am, 
srefore, conversant with the type of work. that has 

be done in a Port office. It is clear beyond 
ubt, and in fact it has not been disputed by the 
aintiff, that he was head clerk, office superinten- 
wnt, and confidential clerk to the Port Officer. 
ve necessity for the existence of such an officer 
Clear from his own case, which shows that he was 
e permanent head of the office while Port Officers 
me and went,in rapid succession. On page 198 
the Commissioner’s file he shows 11 Port Officers 
ader whom he has served. These Port Officers 
zing to a very large extent officers entirely 
experienced in office management, it was natural 
1at a responsible person ‘was required as head 
erk and office superintendent. It is not disputed 
1at the Jetty clerk, one Ba Ti, and another clerk, 
‘in Maung, -were guilty of very serious defalcations, 
thich went on for a long time, and which he failed 
> notice. It is not disputed that owing to inefficient 
fice work a large number of boats had entered 
nd left the . Port without being required to pay 
ort dues. An efficient office superintendent would 
imdoubtedly have discovered that something of this 
sind was going on in course of time, particularly in 
tiew of the fact that he was aided by regular audit 
1otes, which admittedly passed through his hands. 
‘n addition to this there is on record an office order 
o the effect that the head clerk should check all 
che registers in the office once a week. This office 
order was admittedly in the order book and uncancelled, 
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One of the plaintiff's grievances is that he was not 
allowed to call the officer who drafted the order to 
depose to the fact that he had verbally cancelled the 
order. Assuming that the order had ‘been cancelled 
verbally that would not exonerate the superintendent 
from ever checking any register kept by any clerk. 
The office superintendent would naturally be expected 
to have exercised a general supervision over the work 
of all clerks, otherwise there is nothing in the name. 
The plaintiff’s main defence is that all the clerks worked 
separately under the Port Officer, each was responsible 
for his own work, and took his registers and papers. 
direct to the Port Officer ; their work being no con- 
cern of his. It is quite manifest that, if that be his 
honest view of his duties, he was entirely ignorant of 
the duties of an office superintendent, and that alone 
would be a sufficient ground for removing him from 
a post the duties’ of which he had failed to grasp. 
Again, apart from the charges actually framed 
on page 106 of the Port Officer’s file, he has made 
a most damaging admission sufficient to justify his 
removal. One charge is concerned with certain reports 
which he made to the Port Officer in connection -with 
cargo boats which had not paid their licence fees, 
Reports were made by the port police of boats which 
they had found without licences. On page. 26 of the 
record there is a report by the sub-inspector of port 
police, dated the 6th February, 1930, in which he 
said that he had found two gigs without licences 
On the same day the Port Officer endorsed on the 
report “ Prosecute”, and this endorsement is signec 
“6-2-30” On the 14th February, eight days later 
when under any normal circuinstances the orde: 
to prosecute would have come back through thx 
head clerk and the prosecution would have beet 
initiated, there is a report by the plaintiff ; “ Thes 
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gs have complied with the regulations as far as 
ey were concerned but could not produce their 
‘ences as these had not yet been issued from this 
fice. Under the circumstances they may be 
onerated and the order for prosecution set aside. 
ie relevant licences will be issued in a day or two,” 
1a page 106 the plaintiff admitted that these dates 
xre correct. In this case the order for prosecution 
d somehow or other been held up in the office 
r eight days. It is distinctly significant that Ba Ti’s 
falcations were intimately concerned with the 
ying of unlicensed gigs. An office superintendent 
10 could allow that sort of thing to ae is 
viously unfit for his work. _ 

Further, on page 65 of the record there is a 
py of a sworn statement made by the plaintiff that 
; does not know Kin Maung’s handwriting, and 
n Maung is one of the clerks working under him. 

In addition to this the whole character of the 
aintiff as shown by his attitude at the enquiry 
.d in the: appeal shows him clearly to be a man 
ho could never hold his post. His attitude through- 
it the enquiry was a mixture of grovelling servility 
id almost unconcealed insolence. In his so-called 
emorandum of appeal to the Commissioner he 
akes charges attacking the honesty and the ability of 
e Port Officer under whom he worked, and demands 
at if he is to be punished all the Port Officers 
ider whom he has worked deserve to be punished 
_ ‘well, to say nothing of other clerks in the office 
here can -be no doubt that once he had been 
aced under suspension he took up a position which 
ade it impossible for him ever to be employed 
sain in the Port office, Bassein, and that alone 
ould be a good reason for removing him from his 
yst. If the present proceedings were all set aside 
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and an enquiry strictly following rule 55 and the 
G Circular as well were to be held there could be 
but one result, the plaintiff would be remoyed from 
his appointment. This to my mind is a certainty; 
nothing else could be done. 

Under these circumstances the damages which 
the plaintiff is entitled to for the failure to follow 
the provisions of rule 55 must be nominal, and I 
would give him a decree for one rupee as damages. 

There remains the questions of costs. 

With regard to this it is unnecessary to say very 
much, but I cannot regard the Secretary of State 
as having been well served in connection with the 
way in which this case has been handled on his 
behalf. Untenable defences have been raised. A 
perfectly good plea in defence, which might have 
put an end to the proceedings in the early stage: 
under section 18 of the Indian Ports Act, was neve 
raised, and, as I have said, a breach of rule 5! 
was -admitted, which I, personally, am unable t 
discover. I think, therefore, that both sides ough 
to bear their own costs throughout. 

_ So far as the cross-objections filed by the plainti 
are concerned, they naturally fall to the grown 
directly it is held that the plaintiff is not entitle 
to any substantial measure of damages. 

I would, therefore, set aside the decree of th 
District Court, and in place thereof would give th 
plaintiff a decree for one rupee, and would ordg 
that both sides do bear their own costs throughout 


Pace, C.J.—I agree. 
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_ APPELLATE CIVIL. 


Before Sir Arthur Page, Kt., Chief Justice, and Mr, Justice Mya Bu. 


THE OFFICIAL ASSIGNEE 
v. 
THE MERCANTILE BANK OF INDIA, LTD. 
AND OTHERS.* 


nsolvency—Insolvent’s righi to deal with his property after an act of insolvency— 

Adjudication—Annulment—Payment by debtor to creditor after annulment— 

Appeal against anuulment—Annulment order set aside—Official Assignee’s 

title—Relation back—Lis pendens—Presidency-Towns Insolvency Act (111 of 

1909}, s. 57, proviso. 

Aman who has committed an act of insolvency is not entitled to deal 
with his estate. He has no right to gather it in if it is not already in his 
aands, or to make payments to his creditors out of that which he has actually 
xt his command. His dealings are liable to be set aside if insolvency 


supervenes, 
Ponsford, Baker & Co. v. Union of London and Smith's Bank, Lid., (1906) 


a Ch, D. 444—referred to. 

“On the ist April 1933 a Chettyar Firm was adjudicated insolvent on 
a creditor's petition. On the 2nd June 1933 the insolvency Judge annulled 
the adjudication. On the 8th July 1933 the creditor filed an appeal against the 
order annulling the order of adjudication. On the 21st August 1933 the appeal 
was allowed, and the annulment order set aside. Meanwhile, on the ist 
August: 1933, the firm had paid to the respondent Banks certain sums of 
money in liquidation of their debits. The Banks were aware of the insolvency 
proceedings, but after the order of annulment and at the time of receiving 
payment they made no inquiries as to whether an appeal had been filed 
against the order. The Official Assignee claimed that the money paid to 
them by the firm should be refunded. The Banks relied on the proviso to 
s. 57 of the Presidency-Towns Insolvency Act. 

Held, that the title of the Official Assignee related back to the first 
available act of insolvency upon which the insolvency petition was based; 
and therefore frimd facie the payments by the insolvent firm on the Ist 
August 1933 were void as against the Official Assignee. The onus lay on 
the Banks to show that they were entitled to the protection and the benefit 
of the proviso to s. 57 of the Act. ; 

Ex parte Cartwright, 44 .L.T. 883--referred to, 

In ve Teale, (1912) 2 K.B.D. 367—distinguished, 

Held further, that the Banks were not prevented from receiving the money, 
but that they did so at their own risk. In the circumstances obtaining on 





* Civil Misc. Appeals Nos. 36, 37 and 38 from the order of this Court 
on the Original Side in Insolvency Case No, 86 of 1933, 
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the ist August 1933 the insolvent firm had no title or right to transfer the 
money to the Banks, and sich payment was void as against the Official 
Assignee. The principles underlying the doctrine of lis pendens are not 
dissimilar from the principles which are to be applied in construing’s. 57 
of the Act. 

Chandramani Shaha v. Anarjan Bibi, 36 Bom. L.R. 717; Dinonath Ghose 


_v, Shama Bibi, 1.L.R. 28 Cal. 23; Gobind Chundar v. Guru Churn, LL.R. 


15 Cal. 94; S. Goundan v, M,. Goundan, LL.R. 31 Mad. 268—referred to, 


Hay (with him Hormasji) for the appellant. 
Where there is an act of insolvency and an adjudi- 
cation order follows thereon the title of the Official 
Assignee relates back to the date of the act of insolvency 
on which the petition was founded. See s. 51 of 
the Presidency-Towns Insolvency Act. ._The Appellate 
Court in Sooniram Ramniranjandas v.. S.A.R.M. 
Chettyar Firm (1) did not .readjudicate the insol- 
vents, but merely set aside the order annulling the 
adjudication of the Chettyar Firm, thereby confirming 
the original order of adjudication. There is there- 
fore no question of ante-dating the order of adjudi- 
cation, as in Im re Teale. Ex parte Blackburn (2). 
The present case is also distinguishable from In 
ve Teale in that the present respondents had notice 
of the petition in insolvency. The fact that the 
adjudication order was annulled was not sufficien’ 
to protect the transfers, because an appeal migh: 
be preferred against the order of annulment. j 


[Pace, C.J. What is the effect of annulling a ar 
order of adjudication ?] 


S. 21 deals with the power of the Court tc 
annul adjudication orders, and under s. 23 the 
property of the debtor either vests in an appointer 
of the Court or reverts to the debtor subject t 
any conditions that may be imposed. The Appellat 
Court may set aside the order of annulment, anc 





(1) LL.R..12 Ran. 64, 87. (2) (1912) 2K.B. 367. 
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1 insolvency law the property of the insolvent is the 
roperty of the Official Assignee from the date of the 
ct of insolvency on which the adjudication order 
vas based. 

See McCarthy v. Capital and Counties Bank (1); 
onsford, Baker & Co. v. Union of London and Smith's 
3ank, Ltd. (2); In re Wigzell. Ex parte Hart (3). 

_ Under s. 57 of the Act the onus is on the 
ransferee to show that he had no notice of the 
oresentation of an insolvency petition at the time 
of the transfer. Iu re Gershon and Levy. Ex parte 
Coote and Richards. Ex parte Westcoit & Sons (4) 
Ex parte Revell. In re Tollemache (No. 2) (5); Ex 
parte Cartwright (6). 


Paget for the Mercantile Bank of India, Ltd. 
and Lloyds Bank, Ltd. It is admitted that the 
Banks had notice of the presentation of the petition 
in insolvency, but the order of adjudication was 
annulled, and the only question tor decision is 
whether there was any Jive petition in insolvency at 
the date of the transfer. There was none, and the 
appellate order is to be regarded as a fresh order of 
adjudication based upon the grounds of appeal. 

The decision in In re Teale covers the point at 
issue in. the present case. 

The Insolvency Act is silent as to the effect of 
transactions which take place between the date of 
annulment and the restoration of the order of 
adjudication on appeal. In such cases the Court 
must act in such a way as to do justice between 
the parties. In the present case the Banks knew 


(1) (1911) 2 K.B, 1088. (4) (1915) 2 K.B. 527, 
. {2) (1906) 2 Ch, 444, . 5) 13 Q.B.D. 727. 
(3) (1921) 2 K.B. 835. (6) 44 L.T, 883. 
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that the order of adjudication had been annulled, 
and there was no obligation on them to make any 
further inquiries. 


Surridge for the Imperial Bank of India. The 
words “notice of the presentation of any insolvency 
petition” in s. 57, proviso, contemplate only a live 
petition. The effect of an order of annulment 
normally is that the property revests in the debtor. 
The date of the order of adjudication in this case is 
the date of the appellate order. 


Hay in reply. The bankruptcy law exists for the 
benefit of all the creditors of insolvent persons, anc 
to hold that the transfers in the present case aré 
valid would be to prefer one creditor to another ir 
insolvency. . 


Pace, C.J.—In my opinion these appeals: must b 

allowed. — 

_ The facts are simple and not in dispute. Th 
S.A.R.M. Chettyar Firm were indebted to th 
Imperial Bank of India, the Mercantile Bank c 
India, Limited, and Lloyds Bank, Limited, respectivel 
for large sums of money in current account. On th 
[st of April 1933, upon a creditor’s petition of eve 
date, an order was passed on the Original Side ¢ 
this Court adjudicating the S.A.R.M. Chettyar Fir: 
insolvent. 

On the 2nd of June 1933 an order was passed t 
the learned Judge sitting in insolvency annulling tI 
adjudication, On the 8th of July 1933 am appeal wi 
filed against the order annulling the adjudicatio: 
On the 2ist of August 1933 the appeal was allowec 
and the order annulling the adjudication was s: 
aside.* a 

* Reported at (1933) LL.R, 12 Ran. 64—Ed. 
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Meanwhile, on the Ist August 1933, the S.A.R.M. 
Ghettyar Firm had paid to the Imperial Bank of 
India Rs. 33,747-5-0, the Mercantile Bank, Ltd., 
Rs. 20,361-7-6, and Lloyds Bank Rs. 11,919-1-3. 

The applications out of which the present appeals 
arise have been filed by the Official Assignee of the 
S.A.R.M. Chettyar Firm for a declaration in each 
case that the transfers of these sums to the Banks 
respectively were void as against the Official Assignee 
of the estate of the S.A.R.M. Chettyar Firm. — 

Now, under section 51 of the Presidency-Towns 
Insolvency Act the. title of the Official Assignee to 
the estate of the S.A.R.M. Chettyar Firm is deemed 
to relate back to the time of the commission of the 
act of insolvency upon which the order of adjudi- 
cation: was made. 


“Relation back of the title of the trustee in bankruptcy 
(meaning thereby the person in whom the bankrupt’s estate 
becomes vested by the bankruptcy, by whatever name he. may 
have been called) has existed upder English statute law ever 
since 13 Eliz. c. 7. In that statute the formal bankruptcy might 
take place at any time subsequent to an act of bankruptcy, and 
the title of the trustee dated back to the date of the act of bank- 
ruptcy, z.e., he was entitled to the possession of the bankrupt’s 
property such as it was at that date. The effect of subsequent 
Jegislation has been; not to create, but merely to limit this relation 
back until under the Acts now in force its period has been reduced 
to.a maximum of three months, so that if the requisite bankruptcy 
proceedings are not taken within that period the act of bankruptcy 
ceases to be effective, and there can be no relation back to the 
date of that act of bankruptcy even though bankruptcy should 
subsequently supervene . . . Nothing is more firnily estab- 
lished in bankruptcy law. than that a man who has committed 
an act of bankruptcy is not entitled to deal with his estate. He 
has no right to gather it in if it is not already in his hands, or to 
make payments to his creditors out of that which he has actually 
at his command. He can give no guod discharge to a debtor 
who pays him with notice of the act of bankruptcy, because the 
debt may by subsequent bankruptcy proceedings be turned into a 
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debt due to his trustee, and not to himself. This is a principal 
and fundamental part of our bankruptcy administraticn . 

Until commission of the act of bankruptcy he was, of course, the 
beneficial owner of whatever assets he possessed, but by'the act 
of bankruptcy his title to be regarded as such beneficial owner is © 
no longer absolute, but is contingent on no bankruptcy petition 
being presented within three months of the date of the act of 
bankruptcy which leads to a receiving order being made. If such 
receiving order be made the whole of the assets vests in his 
trustee as from the date of the act of bankruptcy. He is, there- 
fore, in the position that should such a contingency occur he i is 
from the date of the act of bankruptcy something less than a ‘mere 
trustee cf his assets for the creditors in his bankruptcy. .. Until 
this state of suspense has been removed either by a receiving 
order or by lapse of time he has no right to deal with those assets - 
that were in his hands, and can give no title in them to ey : 
transferee with notice.” : 


[per .Fletcher Moulton, L.]. in Ponsford, Baker. & Co. 
v. Union of London and Smith’s Bank, Limited (1)]. 
The object for which the law relating to insol- 


“vency was enacted was to provide a scheme under 


which an insolvent. debtor’s estate should be distri-. 
buted, so far at any rate as unsecured creditors were 
concerned, pari passu among the creditors of his 
estate 

In the evcnts that happened the title of the 
Official Assignee in the present case related back to. 
the first available act of insolvency upon which the. 
insolvency petition was based ; and“it follows, there-. 
fore, that primd facie the transfers by the insolvent 
on. the Ist of August 1933 to. the three Banks were 
void as against the Official Assignee of the estate of 
the S.A.R.M. Chettyar Firm. Indeed, if they are. 
upheld the result will be that these creditors will 
receive an advantage over the other creditors in the 


(1) (1906) 2 Ch.D. 444 at p. 451. 
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insolvency which they would not have obtained if 
the estate of the S.A.R.M. Chettyar Firm had been 
distributed in accordance with the insolvency law. 
The ‘onus, therefore, lies upon the respondents to 
satisfy the Court that they are entitled to claim the 
protection and the benefit of section 57 of the 
Presidency-Towns Insolvency Act [Ex parte Cart- 
wright (1)]. 

Under section 57 of-the Act it is provided inter 
alia that payment by an insolvent to any of his 
creditors is not invalid “ provided that any such 
transaction takes place before the date of the order 
of adjudication and that the person with whom such 
transaction takes place has not at the time notice of 
the presentation of any insolvency petition. by or 
against the debtor.” — . . 

‘Now, on behalf of the respondents it. is con- 
tended that the transfers under consideration fall 
within the proviso :to section 57. . 

As regards the. first branch of the proviso it is 
urged that, as the respondent Banks were creditors 
who had received payments of the sums in dispute 
from the debtor firm before the 21st of August 1933 
when the appellate order setting aside the order 
annulling the adjudication was passed, for the 
purpose of section 57 the date of the order of 
adjudication must be treated as being the 21st of 
August 1933 when the appellate order was passed, 
‘and not the 1st of April 1933 when the order of 
adjudication was in fact passed. In support of the 
respondents’ contention reliance was placed upon 
the decision of Phillimore and Bray, jj, in dn ve 
Teale (2). In that case ‘it was held that, notwith- 
standing that the receiving order was passed on 


{1) 44 L.T? 883. (2) (1912) 2 K.B.D. 367, 
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the 24th October 1910, it must. be treated as having 
been passed on the 22nd of July when the’ 


‘petition was wrongly dismissed and an order for 


a receiving order ought to have been made. 
In like manner, in my opinion, the’ effect of the 
order passed by the Appellate Court on the 21st 
of August 1933 was that the date of the order of 
adjudication was the date upon which that order 
was in fact passed, namely, the 1st of April 4933. 
In In re Teale (1) it appears. that between the 
22nd July 1910 and the 24th October 1910 the 


‘debtor had paid into and drawn out of his account 


at the Union of London and. Smith’s Bank certain 
sums of money, and. that at the time when he 
did so the. Bank was wholly unaware. that any 
proceedings in bankruptcy had beén taken against 
him, and had no notice of any act of bankruptcy - 
that had been committed by him until the 25th 
November 1910. Upon that footing Phillimore and 
Bray, JJ. held that it would be inequitable to hold 
that the receiving order should be treated quoad 
the Bank as having been made on the date when 
it ought to have been made, and not on the date 


_-when in fact it was made. I desire to reserve my. 


opinion as to. whether I should be prepared to 
follow In re Teale (1) in circumstances similar to 
those obtaining in that case; but that case, in. my 


“opinion, differs toto celo from the present case, 


upon the facts, because, whereas in In. re Teale 
(1) the Bank’ had no notice at any material time 
of the bankruptcy proceedings that had been taken 
against their customer, in the present case it is 
common ground that before it received the payment 
in dispute each of the respondent Banks was fully 
aware of the bankruptcy proceedings that had been 
(1) (1912) 2 K.B.D. 367. i 
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‘taken in respect of the estate of the S.A.R.M. 
Chettyar Firm. On the Ist of August 1933 when 
the transfers were made to them it is admitted 
that each of the Banks knew that the insolvency 
petition upon which the adjudication order was made 
had been presented on the Ist of April 1933, and 
that an order adjudicating the S.A.R.M. Chettyar 
Firm insolvent had been passed on the same date. 
Mr. Nuttall, the agent of the Imperial Bank of 
India, was the only witness called on behalf of any 
of the respondents at the hearing of the appli- 


cation ; and. the other two Banks concede that they’ 


stand in the same position as that indicated by 
Mr. Nuttall on behalf of the Imperial Bank. This 
witness stated that he was aware of the nature of 
. the insolvency proceedings that had been taken 
against the S.A.R.M. Firm before the Ist of August. 
He made no enquiries, however, before he accepted 
the payment. in question from the debtor as to 
whether any appeal had been lodged against the 
order annulling the adjudication of the insolvency 
of the S.A.R.M. Chettyar Firm. In his own words 
“YT think there was no necessily to enquire beyond 
the fact that the adjudication had been annulled.” 
If he had made the most superficial enquiry he 
would have ascertained that an appeal had been 
-lodged against the order annulling the adjudication 
on the 8th of July 1933, and that an appeal from 
that order was pending, 

Now, the learned advocates who have argued 
the appeals on behalf of the respondents have asked 
“Why should not the Banks on the ist August 
1933 without making any enquiry have been at 
liberty to receive payment from the S.A.R.M. Chettyar 
Firm of their debts, inasmuch as on the 2nd June 
an order annulling the adjudication of the firm had 
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been passed?” The answer is that there was no 
reason why they should not have accepted payment 
of their debts from the S.A.R.M. Chettyar Firm on 
the ist of August 1933; but that if they did so 
they ran the risk that ultimately it might be held 
that those payments were made by the S.A.R.M. 
Chettyar Firm at a time when the estate of the firm 
had become vested in the Official Assignee on 
behalf of the creditors of the firm, and thatas 
against him the transfers were void. 
As regards the second branch of the proviso to 
section 57 it was contended on behalf of the respondents 
that after the order annulling the adjudication of the 
S.A.R.M. Chettyar Firm there was no insolvency petition 
subsisting or in existence of the presentation of which 
they could have had notice. Indeed, the argument 
went to this length, that in effect the filing of the 
memorandum of the grounds of appeal. against the 
order annulling the adjudication was a fresh insolvency 
petition.. I cannot so read the proviso to section 57 
of the Act, and in my opinion if the contention of the 
respondents were to prevail it would have the effect 
pro tanto of stultifying the procedure laid down 
under the law of insolvency for the distribution of 
an insolvent debtor’s estate. I am of opinion that 
the object and effect of section 57 was to provide 
that the hardship which otherwise might fall upon 
a transferee without notice from the insolvent should 
be obviated if the transfer was made before the 
date of the order of adjudication and the trans- 
feree was ignorant of the grave financial embarrass- 
ment which had befallen the debtor by — the 
presentation of an available insolvency petition by or 
against him. In re Teale (1) is a case that con- 
cerned a transferee without notice. On the other 
{1) (1912). 2 K.B.D. 367, 
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hand when a payment is made by an insolvent to 
his creditor who has had notice of the presentation 


of an available insolvency petition by or against- 


the debtor the creditor receives the payment or 
accepts the transfer at his peril, unless at the time 
when the payment is made the insolvency proceed- 
ings had necessarily reached finality. The present 
case affords a simple illustration of the position. 
These was nothing in law or in fact which pre- 
vented the Banks from receiving payment from the 
insolvent in the way they did, but it would, in my 
opinion, be idle to contend that on the Ist of August 
1933 there was not subsisting an available insolvency 
petition against the S.A.R.M. Chettyar Firm of which 
the respondent Banks had notice. Of course, if in 
the event the appeal from the order annulling the 
adjudication had failed or it had not been presented 
within the prescribed limit of time or had been 
_withdrawn the payments to the Banks would have 
~ been valid and effective. In the events that happened, 
however, the appeal was allowed and the order 
annulling the adjudication was set aside; with the 
result that the title of the trustee to possession of 
the estate of the S.A.R.M. Chettyar Firm from the 
1st of April 1933 was confirmed. It follows, there- 
fore, that on the ist of August 1933 the insolvent 
had no title to or right to transfer the property 
which he transferred to the respondent Banks, and 
the payment of the sums now under consideration 
was void as against the Official Assignee That was 
the risk that the Banks ran in accepting the payments 
in the circumstances obtaining on the Ist of August 
1933. It must be borne in mind that if the appeal 
from the order annulling the adjudication had failed 
- the recipients of these sums would have obtained an 
advantage over the general body of creditors of the 
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estate of the S.A.R.M. Chettyar Firm. In the events’ 
that have happened, however, they will have éo 
restore the money that has been paid to them by 
the insolvent. 

The principles underlying the doctrine of lis 
pendens, in my opinion, are not dissimilar from the 
principles which are to be applied in construing 
section 57 of the Presidency-Towns Insolvency Act 
[see Gobind Chunder ‘Roy v. Guru Churn Kurmakar 
(1) ; Dinonath Ghose and another v. Shama Bibi (2) ; 
and Settappa Goundan and others v. Muthia Goundan 
and seven others (3) ; see also Chandramani Shaha Vv. 
Sreemati Anarjan Bibi (4)]. 

For these reasons the appeals are allowed, the 
order from which the appeals are brought is set 
aside, and in each case a declaration will be made 
as sought by the Official Assignee, and an order 
passed that the respondent Bank do refund to the 
Official Assignee the money transferred to the Bank 


| by the insolvent firm. The appellant is entitled to 


his costs both of the original hearing and of the | 
appeal, the advocate’s fee in each Court being seven 
gold mohurs as against each respondent. 


Mya Bu, J.—lI agree. 


(1) (1887) LL.R. 15 Cal, 94. (3) (1908) LL.R. 31 Mad. 268, 
(2) (1900) LL.R. 28 Cal. 23. (4) (1934) 36 Bom. L.R. 717, 
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movable property, transfer of—Registration—Interest in a land settlement — 

Part performance, doctrine of-—Contract for sale of land—Title to land— 

Trust property, how created—Legal and equitable estates—Ownership of 

trust property—Transfer of Property Act (IV of 1882), ss. 53A, 54,55 (4— 

Registration Act (XVI of 1908), ss. 17, 49— Trusts Act (II of 1882), ss. 3, 5, 6, 

55, 56. 

An interest under a settlement of landed property is an interest in 
movable property and a sale or transfer thereof can only be made or 
ected by a registered instrument. 

Ma Yait v. The Official Assignee, 1.L.R. 8 Ran. 8; Maung Shwe Goh v. 
zung Inn, 1.L.R. 44 Cal. 542—referred to. 

In India, apart: from statute, having regard to the law of registration there 
no room for the equitable doctrine of part performance to operate. 

Ariff v. Jadunath, 58 L.A, 91—yollowed. 

A vendor under an unregistered contract for the sale of immovable property 
‘ reason of what he had said or done cannot. be treated as holding the 
operty as a trustee for the purchaser. Title to land cannot pass by a mere 
mission when the statute requires a deed. 

Jadunath v, Rup Lal, 1.L.R. 38 Cal. 967 ; Dharam Chand v. Manji Sahu, ° 

C.L.J. 436; Mathura Mohan v. Rant Kumar, 1L.R. 43 Cal. 790; Narak 
ul v. Mangoo Lall, 22 C.L.J. 380—referred io, 

A trust in relation to immovable property, when non-testamentary, can 
ily be effected by a registered instrument. The Indian law does not 
cognize legal and equitable estates. The owner of trust property is the 
astee only, 

Rani Chhatra Kumari Deviv, Prince Mohan, 1.L.R. 10 Pat. 851; Tagore v. 
gore, (1872) L.A. Supp. 47 ; Webb v. Macpherson, 1.L.R. 31 Cal. 57—referred. 


By an agreement M contracted {to sell to a person as trustee for a company 
be formed certain of his assets which included the share of a person in a 
ttlement of landed property which J had purchased by a registered 
strument. By another agreement the company, after its formation, adopted 
ie first agreement and released the trustee, Jf was the managing director of 
1€ company and was in substance its proprietor, There was no registered 


* Civil First Appeal-No. 57 of 1934 from the judgment of this Court on the 
riginal Side in Civil Regular No. 539 of 1930. 
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instrument of transfer from M to the company in respect ofthe property. 
Thereafter M was adjudicated insolvent and a month later the company ‘went 
into compulsory liqridation. The creditors of: the company claimed the 
property in preference to the creditors of M.. 

Held, that (1) the interest under the settlement being an interest ir 
immovable property could not be transferred by Mf to the compafiy except by < 
egistered instrument and the agreements did not create any interest in o 
title to the property in favour of the company, (2) having regard to the law o 
registration in India the payment of consideration by the company to M di 
not operate to bring into play the English “equitable doctrine of par 
performance, (3) having regard to the law of trusts in India, 42 did not holdth 
property as a trustee for the company, (4) in the circumstances of the case h 
neither created nor had any intention ta ‘create a trust in favour of th 


company. 


Clark for the appellant. The insolvent ha 
purported to transfer the interest he obtained fror 
Chit Maung in the Ohn Ghine estate [see Ma Ya: 
v. The Official Assignee (1)], to the responder 


‘company. But there is no registered document, an 


the interest that is sought to be transferred 
immovable property. Sukry Kurdeppa v. Goondaku 
Nagireddi (2). In India there is no distinctic 
between legal and equitable property in the sense : 
which it is understood by the Court of Chancery - 
England. In the present case there was merely 
contract for sale of the interest referred to abov 
and this cannot create any interest in the estat 
See Webb v. Macpherson (3); Maung Shwe Goh 
Maung Inn (4); Hormasji v. Keshav Purshotam (5 
Kalachand vy. Banerji (6) ; Rupchand v. Jankibai (7 
Estoppel cannot be held sufficient’ to pass a 
title to land or other immovable property, and t 
Official Assignee cannot be prevented from raisi 
the contention that the property in questi 
belonged, in fact, to Moolla and not to the compar 
Mathura Mohan v. Ram Kumar (8); see a 





(1) LU.R.8 Ran. 8 (5) LL.R. 18 Bom. 13, ~ 
(2) 6 M.H.CR. 71. (6) LL.R. 56 Cal. 487. 
(3) I.L.R. 31 Cal. 87. (7) 27 Bom. L.R. 1441. 


(4) LL.R. 44 Cal. 542. (8) L.L.R, 43 Cal. 790, 807. 
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v parte Revell. In re Tollemache (1); In re Vaun 
aun. Ex parte Pattullo 2); In re Van Laun (3). 

Moreever, there can be no question of the 
‘eation of a trust in the present case. There is no 
sclaration of trust by the author of the trust as 
‘quired by s. 5 of the Trusts Act, and under s. 8 
ie subject-matter of the trust cannot be a beneficial 
terest under a subsisting trust. Moolla’s interest in 
le property was a beneficial interest in the settlement 
: the date of the alleged transfer. 

The trial Court held that there was an implied 
ust ; but under the Indian law there is no distinc- 
on between legal and equitable estates, and thereis 
oly one owner of the trust property, namely the 
ustee. Rani Chhatra Kumari Devi v. Prince Mohan 
ikram Shah (4). Also Central Trust and Safe 
'eposit Co. v. Snider {5). 

The respondents’ suit is also not maintainable 
nder the provisions of s. 42 of the Specific Relief 
ct. Under s. 54 of the Transfer of Property Acta 
ontract to .transfer immovable property does not of 
self create any interest or charge on such property, 
nd the respondents are not entitled to any “legal 
haracter’’ so as to come within s. 42. Moreover, 
ae’ respondents have failed, in spite of repeated 
bjections, to ask for any consequential relief, and a 
uit for a bare declaration of this nature is not 
qvaintainable. Narayana v. Shankunni (6); Surya- 
‘arayanamurti v. Tammanna (7); Raj Narain v. 
‘hama Nando (8). 


Doctor for the respondents. The Official Assignee 


s. estopped from contending at this stage that the. 


(1) 13 Q.B.D. 720. i5) (1916) A.C. 266, 
(2) (1907) 1 K.B. 155. (6} I.L.R. 15 Mad, 255. 
(3) {1907)2K.B. 23. | (7) LL.R. 25 Mad. 504. 


(4) LL.R, 10 Pat. 851,869. (8) ILL.R. 26 Cal. 845, 
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property in question does not belong to the respon- 
dent company. The sole question in issue is whether 
at the date of Moolla’s adjudication the praperty, in 
fact, belonged.to him or to the company. Under 
s. 52 of the Presidency-Towns Insolvency Act 
property held by the insolvent in trust for any other 
person does not pass to the assignee in insolvency. 
For the purposes of this section no formal decla- 
ration of trust is necessary. If it is establigffed on 
the evidence that the property was held in trust 
such property cannot pass to the Official Assignee 
Hardson v. Belilios (1); Rochefoucauld v. Bous-. 
tead (2). The law in India does in no way diffe: 
from the English law in this respect. Louis Kunhe 
v. Calho (3). . 

The acts and conduct of Moolla have all alons 
indicated that he held the property in trust for thr 
company. Moolla has received the agreed consideratior 
for the transfer, and has acted in pursuance of thi 
agreement. The relationship between the parties ha 
heen that of trustee and beneficiary, and Moolla i 
estopped from contending that the property is his 
Jonathan Scott and Francis Richardson v,. Rober 
Surman Salen Owen and John Cruickshank (4) 
Winch v. Keeley (5). In the circumstances, eve: 
granting that a document was necessary, the doctrin 
of part performance ought to be held applicable 
Hiralal v. Shankar (6); Vizagapatam Developmer. 
v. Mukuramareddi (7); Maung Myat Tha Zan \ 
Ma Dun (8). Ariff v. Jadunath Majumdar (6 
did not purport to lay down anything to th 


contrary. 
(1) (1901) A.C. 118, 123, (5) 99 E.R. 1284, 
(2) (4897) 1 Ch.D. 196, (6) LL.R. 45 Bom. 1170, 
(3) 18 M.LJ. 158. (7) LL.R. 46 Mad, 919. 
(4) 125 E.R. 1235. (8) LL.R. 2 Ran..285, 


(9) LL.R. 10 Ran. 530x. 
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Pace, C.J.—In the view that I take of this case 
it presents no difficulty. If I have gauged the 
situation correctly. the plaintiffs are making an 
ingenious attempt to circumvent the law of 
registration in India. The attempt fails. 

The facts are simple and not in controversy ; 
the question is, what is the legal position disclosed 
by the facts? The dispute is between the creditors 
in the insolvency of one M. E. Moolla and the 
creditors in the winding: up of M. E. Moolla Sons, 
Limited. 

M. E. Moolla used to speculate in rice and 
other commodities in the grand style. He is 
reputed to have possessed at one time five hundred 
lakhs, but as is the way of such’ persons he over- 
reached. himself, and has lost everything. Now, 
in 1920 M. E. Moolla. conceived the plan of 
creating a company to take over some of his property 
and to carry on some of bis activities. To this 
end he entered into two agreements : (a) on the 22nd 
of December 1920, whereby he and his mother 
Mariam Bee Bee contracted to sell to Mohamed Ally 
Modan as trustee for a company to be formed 
certain of his assets on the terms therein set out. 
On the 21st of January 1921 pursuant to this agree- 
ment M. E. Moolla Sons, Limited, the respondent 
company, was incorporated ; and (b) on the 31st of 
January 1921, whereby the agreement of the 22nd of 
December 1920 was adopted by the respondent 
company, and Mohamed Ally Modan was discharged 
from all cliability thereunder. Among the assets 
which M. E. Moolla contracted to sell to M. E. Moolla 
Sons, Limited, was 


“ purchase of the right of Maung Chit Maung in the estate 
of his deceased father, U Ohn Ghine ie Rs. 2,50,000.” 
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M. E. Moolla was adjudicated insolvent on: the 7th 
May 1927, and M. E. Moolla Sons, Limited, went into 
compulsory liquidation on the 21st June 1937. The 
question that falls for determination in the present 
suit is whether the creditors in the insolvency of 


-M. E. Moolla or the creditors in the liquidation of 


M. E. Moolla Sons, Limited, are entitled to this 


Under a deed of settlement by U Ohn™Ghine 


-of the 5th May 1908 -the beneficiaries .of whom 


Maung Chit Maung was one, became entitled to. “a 


‘vested right in the income, contingent rights in the 
“corpus” .of the settled property [per Lord Atkin ‘in 
“Ma Yait and others v. The Official Assignee (1)]. Or 
-the 17th December 1919 Maung Chit Maung -by < 
-registered deed of transfer conveyed to M. E. Moolk 
‘for value ‘‘all his undivided share of. inheritance 
‘tight and interest in and to the estate of the. saic 


U Ohn Ghine deceased and in the rents, profits 
‘investments, or income thereof, and. all his ‘righ 


‘and interest under the trusts of the said settle 


ment if ultimately held to be of legal validity wit! 
all the income, rents, investments, and profits ¢ 
.the said trust estate and all the estate right, title 
interest, claim, and demand of the vendor in an 
to any of the premises hereby conveyed or tran: 
ferred or purported to be conveyed or transferred. 

It was the interest of Maung Chit Maung i 
U Ohn Ghine’s settlement ‘thus acquired ‘th: 
‘M. E. Moolla contracted to sell to M. E. Moolla Son 
Limited. Iam clearly of opinion,—indeed after tk 
decision of the Judicial Committee in Ma Yait ar 
others v. The Official Assignee (1) it is, I think, n: 
open to dispute—that the interest in U Ohn Ghine 


(1) (1930) LL.R. 8 Ran. 8 at p. 11, 
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settlement which M. E. Moolla contracted to sell 1934 
to M. E. Moolla Sons, Limited, was an interest Tue 
in immovable property, and fell within the ambit pple 
of section 54 of the Transfer of Property Act. yy 
Ma Yait and others v. The Official Assignee (1) ; a 
Lacey v. Hill (2); and In re Thomas (3). It follows, (w ugu- 
therefore, that no sale or transfer of that interest could "*20™ 
be made or effected otherwise than by a registered PAS®.CJ- 


instrument. On behalf of the respondents it was 
contended that, inasmuch as -M. E. Moolla had 
received the agreed consideration for the transfer, 
and money belonging to M. E. Moolla Sons, Limited, 
‘had been expended in connection therewith, the 
equitable doctrine of part performance ought to be 
applied in aid of the claim of the respondent com- 
‘“-pany. I have long been of opinion, however, that in 
-India having regard to the law .of registration there 
is no room for this equitable doctrine to operate. 
In Ariff v. Jadunath Majumdar (4)—if I am able to 
appreciate the burden and implications of this 
searching and, I speak with great deference, in 
some respects iconoclastic judgment—the matter is 
made clear. Lord Russell, delivering the judgment 
of the Board, observed 


‘that it might well be doubted whether such a doctrine 
cculd be applied or could operate in cases where statute law 
required the existence of a registered document as an essential 
for the creation of the title which the respondent claimed’; and 
his Lordship added “ whether an English equitable doctrine 
should in any case be applied so as to modify the effect of an 
Indian sfatute may well be doubted; but that an English equit- 
able doctrine affecting the provisions of an English statute relat- 
ing to the right to sue upon a contract should be applied by 
analogy to such a statute as the Transfer of Property Act, and 


(1) (1930) LL.R. 8 Ran. 8. (3) 34 Ch.D. 166. 
(2) L.R. 19 Eq. 346 at p. 350. (4) (1931) 58 LA. 91; LL.R. 10 Ran. 530s, 
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with such a result as to create without any writing an interegt 
which the statute says can only be created by means of a regis- 
tered instrument, appears to their Lordships, in the absence of 
some binding authority to that effect, to be impossible.” 


(see s. 53a of the Transfer of Property Act). 

Again, under section 54 of the Transfer of 
Property Act it is expressly provided that a contract 
for the sale of immovable property “does not,.of 
itself, create any interest in or charge on such ~ 
property.” In Maung Shwe Goh v. Maung Inn (1) 
Lord Buckmaster who delivered the judgment of 
the Privy Council, observed: 


“In the English Courts, a contract for sale of real property 
makes the purchaser the’ owner in equity of the estate : 
It has been pointed out to their Lordships: that the under-. 
lying principle, upon which this rule depends, has no application 
to the sale of real estate in Lower Burma, since by section 54 of 
the Transfer of Property Act, 1882 (a statute made applicable to 
Lower Burma), it is expressly provided that such a contract 
creates no ‘interest in or char ge upon the land.” 


I am firmly of opinion having regard to the 
statute law in India that no title to or interest in the 
rights of Chit Maung in U Ohn Ghine’s settlement 
was conveyed or transferred to M. E. Moolla Sons, 
Limited, under or by reason of the contracts of the 
22nd December 1920 and the 31st January 1921 
[see also sections 17 and 49 of the’ Registration 
Act, section 91 of the Evidence Act and section 


' 55 (4) of the Transfer of Property Act]. 


The respondents, however, further contended, 


and the learned trial Judge has held, that in the 


circumstances of the present case a trust of that 
interest was created of which M. E. Moolla was the 
trustee and the respondent company the beneficiary. 





(1) (1916) LL.R, 44 Cal. 542 at p. 552, 
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In my opinion this contention fails both in law and 
on the facts. It was urged on behalf of the respon- 
dent, company that as both M. E. Moolla and 
subsequently the Official Assignee representing his 
estate must be taken expressly or impliedly to have 
admitted that the beneficial interest in this asset 
had passed to the respondent company under these 
two agreements the true inference to be drawn from 
the™ facts’ disclosed in the evidence was _ that 
M. E. Moolla held this asset at the time of his insol- 
vency as a trustee for the respondent company, and 
therefore that this asset did not pass to the Official 
Assignee under section 52 of the Presidency-Towns 
Insolvency Act, 1909. But, as was pointed out in 
Mathura Mohan Saha v. Ram Kumar Saha and 
Chittagong District Board (1).“ title to land cannot 
pass by a mere admission when the statute’ requires 
a deed : Jadunath v. Rup Lal(2); Dharam Chand v. 
Manji Sahu (3); and Narak Lall v. Mangoo Lall (4).” 
And it must be remembered that estoppel is a rule 
of evidence and nota source of title; and that what- 
ever was said or done by M. E. Moolla or the Official 
Assignee in his insolvency, M. E. Moolla Sons, 
Limited, must be taken to have had notice and 
knowledge of the true facts through M. E. Moolla 
who was its managing director and in substance 
its proprietor. Further, in my opinion to lay down 
_ that the vendor under an unregistered contract for 
the sale of immovable property by reason of what 
he had said or done must be treated as holding the 
property as a trustee for the purchaser would be to 
act in direct violation of the law relating to regis- 
tration in India, and would go far to defeat the 


(1) (1915) LL.R. 43 Cal. 790 at p. 807, (3) 16 C.L.J. 436. 
(2) (1906) I.L.R. 33 Cal. 967, (4) 22 C.L.J. 380, 
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object to attain which that law was enacted. I am 
also firmly of opinion upon a consideration of the 
law relating to trusts in India that the contention of 
the respondent company that M. E. Moolla held this 
asset as a trustee for M. E. Moolla Sons, Ltd., cannot 
be sustained. The interest of Chit Maung in the 
trusts created under U Ohn Ghine’s settlement which 
was the subject-matter of the two agreements of the 
22nd December 1920 and the 31st January 1921 wasa 
beneficial interest therein, and under section 8 of the 
Indian Trusts Act, it is expressly provided that the 
subject-matter of a trust ‘ must not be a merely bene- 
ficial interest under a subsisting trust.” Again, under 
section 5 of the Trusts Act “no trust in relation to 
immovable property is valid unless declared by- a non- 
testamentary instrument in writing signed by the author 
of the trust or the trustee and registered,” although no 
doubt it is provided that the rules in that section 


should not operate so as to effectuate afraud. Further, 


in Rani, Chhatra Kumari Devi v. Prince Mohan 
Bikram Shah (1) it was laid down by Sir George 
Lowndes, who delivered judgment on behalf of the 
Board, that 


“even assuming that by reason of the contract the properties 
were impressed with a continuing trust in favcur of the respon- 
dent, their Lordships are unable to hold that this would 
entitle him to sue for possession as ‘owner’ .The Indian 
law does not recognize legal and equitable estates: Tagore v. 
Tagore (2); Webb v. Macpherson (3). By that law, therefore, 
there can be but one ‘owner’ and where the property is vested 
in a trustee, the ‘owner’ must, their Lordships think, be the , 
trustee. Thisis the view embodied in the Indian Trusts Act, 

1882: see sections 3, 55, 56, etc. . . . The-trustee is, in 
their Lordships’ opinion, the ‘owner’ of the trust property, the 


(1) (1931) LL.R, 10 Pat, 851 at p, 869, (2) L.R. (1872) IA. Supp. 47, 71. 
. (3) (1903) LLR.L. 31 Cal, 57, 72. 
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right of the beneficiary being in a proper case to call upon the 
trustee to convey to him.” 

Now, in the present case it is not pretended that 
a sale or transfer of Chit Maung’s interest in the Ohn 


Ghine Trust was effected under the two contracts 


for sale ; for no title or interest under such a transfer 
could be.created unless the contract for sale was 
registered. But in order to succeed as against the 
Official Assignee it was incumbent upon the respondent 
company to prove that it possessed some title in law 
to this asset, and that the company could only acquire, 
in my opinion, by obtaining the execution of a 
conveyance duly registered. Until that is done it has 
no title or interest in the asset under consideration. 
The respondent company, however, has expressly 
and deliberately refused to claim any relief in the 
present suit except a bare declaration that “the 
company is solely entitled to all the rights and interests 
acquired by M. E. Moolla under the assignment of 
the 17th December 1919,” and has declined to pray 
for any further consequential relief. In my opinion 
upon that ground also the present suit must fail (see 
section 42 of the Specific Relief Act). 

‘But the case does not rest there; for I am not 
prepared to hold on the facts that M. E. Moolla 
indicated ‘“‘ with reasonable certainty by any words 
or acts an intention on his part to create thereby 
a trust’’ (section 6 of the Indian Trusts Act), No 
doubt M. E. Moolla and M. E. Moolla Sons, Limited, 
are separate entities in the eye of the law; but in 
considering whether M. E. Moolla created or intended 
to creafe a trust of this property in favour of the 
respondent company it is essential not to lose sight 
of the realities of the situation. M. E. Moolla was 
plunging heavily in speculation on the rice market, 
and it may well, I think, have occurred to him, as it has 
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occurred before and no doubt will occur again to 
persons in his position, that it might be advisable that 
he should form a company through which he might 
carry on in part his financial operations, (it was stated 
at the trial that M. E. Moolla Sons, Limited, was not 
the only company that he formed for this purpose), 
and to which in case of need he might transfer or from 
which he might transfer his property. Out of an 
issued share capital of 165 lakhs in M. E. Moolla Sons, 
Limited, M. E. Moolla received 15,348 one thousand 
rupee shares, his mother Mariam Bee Bee being 
allotted 1,150 shares and two other relatives one share 
each. In considering whether M. E. Moolla created 
a trust of this asset in favour of the respondent company 
it is not without significance I think, that whatever 
M. E. Moolla did was known to the respondent com- 
pany through M. E. Moolla, its managing director, 
who possessed an overwhelming proportion of the shares 
of the company, and the opinion that I have formed 
as to the object and intention of M. E. Moolla in 
incorporating M. E. Moolla Sons, Limited, is fortified 
and confirmed by the fact that in Civil Regular 
No. 271 of 1925, in which M. E. Moolla sued the 
trustees of U Ohn Ghine’s settlement for a declaration 
that he had acquired the rights of Chit Maung in that 
settlement and for an account of the administration 
of the trusts, M. E. Moolla claimed in his own right 
as the assignee of the interest of Chit Maung in the 
settlement, and not as the trustee or otherwise on 
behalf of the respondent company, 

In the events that have happened both M. E. Moolla 
and the respondent company have become insolvent, 
and it may be that M. E. Moolla now would prefer to 
see the title in this. asset vested in the respondent 
company ; for whereas we have not been informed as 
to how much is still payable by the respondent 
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mpany to its creditors the liability of M. E. Moolla’s 
taté to the unsecured creditors is stated to be thirty- 
ne lakhs in respect of which no dividend whatever 
S been paid. 

I am of opinion that the respondent company has 

led to prove not only that a trust has been created, 
it also that M. E. Moolla in the circumstances in 
uch he was placed, ever intended to perfect the title 
the respondent company to this asset. 
For these reasons, in my opinion, the suit fails 
th in law and on the merits. The appeal is allowed, 
2 decree from which it is brought set aside, and the 
it dismissed. The Official Assignee is entitled to his 
sts in both Courts. In the trial Court-the advocate’s 
> will be: twenty gold mohurs for the first day of 
+ hearing and special costs of ten gold mohurs for 
ch subsequent day of the hearing, and in the 
»ypellate Court, thirty gold mohurs. 


Mya. Bu, J.—lagree. 
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APPELLATE CIVIL. 


Before Mr, Justice Mya Bu, and Mr. Justice Dunkley 


PAA. CHETTYAR FIRM 
v. 
T.R.M. CHETTYAR FIRM.* 


_Insolvency:Joint debt by insolvent and deceased father—Inkeritance by son 


of property of deceased father— Disposal of property by som—-Recovery’ of 
property in insoluency—Creditor’s claim to priority—Civil Procedure Code 
(Act V of 1908), s. 52 (2)—Provincial Insolvency Act (V of 1920); s- 61 (5). 

A debtor was adjudicated insolvent on a creditor's petition. Two: of 
the debts due to the creditor were by the insolvent and: his father, since 
deceased, jointly. The insolvent inherited some property from his father 
which he- disposed of before his insolvency. Only one «f such properties 
was recovered in the insolvency proceedings on the ground: of ‘undue 
preference. This being the only asset available to the creditors the 
adjudicating creditor claimed a preference over the other creditors in 
respéct of the debts due jointly by the insolvent arid his father. 

Held, that bankruptcy is essentially a proceeding in persorani, and only 
the personal debts due by the insolvent can be proved therein. The 
creditor could claim no priority over other creditors in respect of the 
joint debts in the son’s insolvency 

Nagasubrahmania v. Krishnamachariar, 1.L,.R.50 Mad, 981—referred to, 

Held further, that the creditor could have sued the insolvent under th: 
provisions of s, 52 (2) of the Civil Procedure Code and made him personall: 
liable for the debts of his father to the extent of the father’s estate that ha: 
come into his hands and had been disposed of by him, and then could hav 
proved in respect of this liability in the insolvency. 

Kinderley v, Jervis, 22 Beav. 1—referred to. 

But even in such a case the creditor could not claim priority in respec 
of the property disposed of and which had come into the hands of the Cou: 
by operation of the insolvency law. 


Basu for the appellant. 
Hay for the respondent. 


Mya Bu and DUNKLEy, JJ.—One Maung F 
Than was adjudicated insolvent on petitions file 
by the present appellant. P.A.A. Chettyar Fir. 


* Civil Misc, Appeal No. 70 of 1933 from‘the order of the District Co: 
of Henzada in Insolvency Case No. 2 of 1931, 





or, XH} RANGOON'SERIES. . 


id. the. present respondent T.R.M. Chettyar 


irm’.. The debts due to the respondent firm. were . 


1. three. promissory notes, two of which, for an 
nount, of. Rs. 3,000, were jointly executed by 
aung: Po: Than and his father, U Po Hlaing, who 
td died some time prior to the petition to: 
ljudicate Maung. Po Than. The learned Additional 
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T.RMi. 
CHETTYAR: 
FIRM... 
Mya... Bu and 
DUNKLEY,. JJ. 


istrict Judge- of Henzada, in his order dated: the . 


t.-May* 1933, has: held: that the debts due on the. 


‘omissory notes in favour of the respondent firm, 
gned. jointly. by Po Than and his father, U Po 
laing, must be satisfied out of the assets. realized 
. the: insolvency in. priority to any other debts due 
‘the insolvent alone, and. .it is against this order 
at the .present appeal has been filed. 

At. the time of his adjudication Maung Po Than 
«i no: assets whatever. He had, as sole heir of his 
iher,. received certain immovable property by way 
inheritance, but prior to the petition to adjudicate 
m he had. disposed of all this property. One of 
e-. transfers whereby he disposed. of this property 
is set aside in the insolvency proceedings as. an. 
idue.. preference under the provisions of. section 54 
. the.. Provincial. Insolvency Act, and. this property 
the..only. asset which has become available for 
tribution among the creditors. 
The respondent firm claimed priority for their 
bts.. which were due jointly by the insolvent 
d - his. father on the ground that they were 
sditors..of the father as. well as of the. insolvent. 


fact, the ,proposition which has been advanced. 


- their behalf is that:.a creditor of an ancestor 
n-.intervene im the insolvency of the heir and 
im that his debt shall be first satisfied, to the 
tent that the heir received assets of the ancestor’s 
ate, before the claims of any other creditors are 
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satisfied. It is contended that the creditors ot the 
ancestor have a general lien upon the assets of* the: 
ancestor’s estate for the payment of their debts 
and can follow such assets into the hands of the 
heirs, and for this proposition the case of Kinderley v. 
Jervis (1) is cited. No doubt, this proposition is 


Dunxuey, JJ. correct, but it.does not follow that the creditors 


can follow such assets into the hands of other 
persons. If the heir has disposed. of his arftestor’s 
property to other persons, who took the property 
without notice of the creditors’ claims,. then: the 
creditors’ right to follow the property is lost. 

In the present case the whole of the property 
had been so transferred to other persons by: the 
insolvent, and consequently the right of the créditoré 
to follow the property was lost. That right certainly 
cannot be revived to them by the fact that the hei 
has been adjudicated insolvent, and that his transfer: 
of the property inherited by him have been: se 
aside under the provisions of the bankruptcy law s 
that it now becomes available for distribution amon} 
his creditors. 

The: learned counsel for the respondent firm ha 
cited certain unauthorized reports of the Allahaba: 
and Madras High Courts in support of the propc 
sition that a creditor of the ancestor can-intervene i 
the heir’s insolvency and prove his debt, but thes 
cases. do not really support his proposition for: i 
each of these cases the creditor had obtained 


' decree against the insolvent as. legal i ek 


of. his ancestor. ine 

Bankruptcy is essentially a proceeding in be 
sonam, and only the personal. debts due’ by- tl 
insolvent can be. proved therein. The case’ 


(1) 22 Beav: 1. 
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Vagasubrahmania Mudaliar v. N. Krishnamachariar 
‘t),«where it was held that until there is a personal 
Jécree under. section’ 52 of the Civil Procedure Code, 
1: decree against a person as the legal. representative 
of another does not make him liable to adjudication 
inider ‘the Provincial: Insolvency Act, is authority for 
his ‘proposition. ae he 

~ No doubt it is true that the legal representative 
xf a deceased person is liable for the debts of the 
Jeceased “to the extent to which property of the 
feceased has come into his hands, but before any 
such liability can be proved in the insolvency. of 
such legal representative, it must first be crystallized 
nto’ a’ personal liability in accordance with the 
yroper. procedure, which is laid down in section 52 
of thé Code of Civil Procedure. The respondent 
irm ought first to have brought a suit against. the 
nsolvent as the legal. representative of his deceased 
ather and: obtained’ a decree. It is objected that 
10. such suit could be brought because. of ‘the 
nsolvency, but the reply to this argument is that 
Po Than was adjudicated on the petition of the 
‘espondent firm, and if the respondent firm desired to 
snforce the liability against Po Than’s deceased father’s 
2state, then they should have instituted a suit against 
aim as legal representative before filing the insolvency 
detition, or even after the filing of the petition the suit 
could have been instituted with the leave of the 
Msolvency Court. When such a decree had been 
obtained, under sub-section (2) of section 52 Po Than 
would be personally liable thereon to the extent of the 
assets of his father’s estate which came into his hands, 
and, without doubt, the respondent firm could then 
have proved this personal liability in the insolveucy ; 


—— 


(1) (4927) I.L.R. 50 Mad. 981, 
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but even so, as none of the assets of his father’s estate 
remains in Po Than’s possession, the respondent irn 
could have proved only .as an ordinary . unsecurec 
creditor, and would not have been entitléd to am 


prior satisfaction of its debts but would -have ha 


to share rateably with the other -creditors .-unde 
the provisions of section 61 (5) of the Provineiz 
Insolvency Act; for, as I have said, the fact th: 
some of the property has been recovered: for distr 
bution in the insolvency by the operation -of.-:tk 
bankruptcy law could not be held to revive .th 
respondent firm’s right against such property. 

Consequently, on both grounds, namely, that 
creditor of the father has no locus standi to interver 
and prove his debt in the son’s insolvency, and ith 
there remain no assets of the father’s estate over whic 
the father’s creditors can have a lien for :the .satisfa 
tion of their debts, this appeal must succeed. 

The order of the District Court, dated the 
May, 1933, is set aside and it is directed that 1 
debts due by the insolvent to the respondent fir 
shall rank for dividend on the same footing: as # 
other unsecured debts due by the insolvent. 

The appellant firm is entitled to its costs:agait 
the respondent firm, both in this Court .and.in‘4 
District Court, advocate’s fee in this Court:’five. sg 
mohurs and in the District Court-two gold mohur 
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CRIMINAL REVISION. 
Before Mr. Justice Mosely, 


KING-EMPEROR v. BA CHO.* 


entence.of imprisonment and whipping for theft—Illegality of sentence of whip- 
ping—Appellate Court's powers—Substitution of further sentence of imprison- 
ment in lieu of whipping—Enhancement of sentence—Crininal Procedure 
. Code (Act V.of 1898), s..423:{Z) (b) (3). 

Theft is not.an offence .which is punishable with whipping in addition to 
mprisonment, though it may be punished with whipping in lieu of imprison- 
aent, “The Appellate Court-has power to-alter the nature of the sentence, but 
tot so as:to.enhance it. If the Appellate Court retains the sentence of imprison- 
nent awarded by the trial Court, and substitutes a further sentence of imprison- 
nent in lieu of the illegal sentence of whipping, the Court is in effect enhancing 
he sentence, The .proper course for the Appellate Court to adopt is to-set 
iside ;the illegal portion of the sentence and to refer the case for revision by 
he High Court. : 

King-Emperor v. Chit Pon, 1.L.R.7 Ran. 319; Queen v. Banda Ali, 6 Ben’ 


u.R. App. VI, 95—referred to. _ 


_ MosEty, J.—The respondent Nga Ba Cho was 
convicted -by the trial Court of theft, and was sentenced 
to one year’s rigorous imprisonment and thirty lashes. 
Theft. is not an offence which is punishable with 
whipping in addition to imprisonment by section '4 of 
the Whipping Act, (India Act No. IV of 1909), though 
it may under section 3 of that Act be punished with 
whipping in lieu of imprisonment. In appeal this 
error. was noticed, and the Sessions Judge commuted 


the. sentence of .whipping,—the illegal part of ‘the 


sentence,—to one of. ten months’ rigorous imprison- 
ment, making the sentence one -of one year and :ten 
‘months’ rigorous imprisonment. The Appellate Court 
has power under section 423 (2) (0) (3), Code .of 
Criminal Procedure, to alter the nature of the sentence, 

m Criminal ‘Revision No. 212A of 1934 from the order of the Second Addi- 


tional. (Special Power) Magistrate of Thatén in Criminal Regular Trial No, 154 
of 1933, 
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but subject to the provision that the sentence be no 
enhanced. Had the sentence .of whipping been < 
legal one this substitution would not have amountec 
to an anuancementy vide King-Emperor Vv. ‘Chit Por 
and one (1).. 

The Gaetan is whether the commutation amount. 


; to an enhancement because it “was a substitution of ; 
: legal sentence for part of-an illegal. sentence. 


The only ruling on the subject which I ean trac 


is an unauthorized’ report of 1871, quoted. in “Ch 
“Pon’s case,—Queen v. Banda ‘Ali ee decision.-b 


a’ Bench of two Judges of the Calcutta High’ Cour 


| That was a precisely similar. case. where an. accuse 
-had been sentenced to rigorous imprisonment an 
‘ whipping for an offence where whipping could ne 


be awarded. in addition, and on appeal the Sessior 
Judge commuted the sentence of whipping to one-« 
a further sentence of imprisonment. In revision tk 
additional sentence of imprisonment was set -asid 
Loch, J. said briefly there that as. the addition 
punishment was illegal the Judge could: not legal 
commute it. Mitter, J. in a considered judgme 
said that the sentence of whipping was in the. eye’ 
the law an absolute nullity. Being absolutely nt 


and void it was to be considered as if it had nev 


been passed at all. He said that the case where tl 


sentence of a lower Court is found to. be altogeth 


illegal stands on a different footing. It “might t 
‘he said, that the Appellate Court could -in‘such 


‘case quash the sentence as absolutely: null and ‘voi 
_ and direct. the lower Court to pass a new senten 


according to law, or it might even pass such 


-sentence upon its own authority. As to this*. 


wished to express no opinion one way or the oth: 


(1) (1929) LLR. 7 Ran, 319. (2) 6 Ben. LR, App, p. 95. 
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Section 419 of the Code of Criminal Procedure 
then in force’ was to much the same effect as 
section 423 of the.present Code. Section 419 read : 
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“The Appellate’ Court may, after perusing the proceedings of Mossy, - 


the lower Court, and after hearing the appellant or his counsel or _ 


~-agent,' reverse or alter the sentence of that Court, but Gat so as to 
“enhance the punishment that shall have been awarded.’ 


“, I think that the line of reasoning adopted in 
‘Banda .Ali’s case. was correct, and that the substi- 
“tution of a legal sentence for the illegal part of a 
sentence does amount to an enhancement. The 
Sessions Judge could.only set the sentence of whip- 
ping aside, and if. he- considered enhancement neces- 
sary should ‘have referred the proceedings to this 


‘Court in revision. 
The case was one of cattle theft. The accused 


“had a- previous conviction for house trespass, and I 
‘consider that ‘a punishment of one year and ten 
‘months’ rigorous imprisonment was well merited. 

The additional sentence of ten months’ rigorous 
imprisonment imposed in appeal will be formally set 
‘aside and re-imposed in revision. 
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APPELLATE | CIVIL. 


Before Mr. Justice Dunkley. 


U PO YIN »v. U BA CHIT* 


Limitation—Acknowledgment of .debt—Deposition in-Court—Judge's certificate— 


Court clerk's statement and signature as to .correctness of si a 
Acknowlegment by agent—Limitation Act (IX of 1908), s. 19. 


A suit was brought-against a debtor on a promissory. note which on the 
face of it was barred by the law of limitation. The plaintiff relied on a sfate- 
ment made by the debtor as a witness in Court in an ‘insolvency case. 
acknowledging the debt. ‘The-deposition.was.not signed by:the debtor,:but-the 
Judge of the Court had signed the usual certificate at the end-of the deposition, 
and a clerk of the Court had signed a statement at the foot of the deposition to 
the effect that it.was:read over by him in. Burmese.to the witness:and.had.been 


acknowledged to be correct, The plaintiff relied on this deposition and .the. 


signature of the clerk for the purpose of bringing the case within s. 19 of the 
‘Limitation Act. 

Held, that the deposition as such was not signed. by: :the clerk, that:he was 
not required by law to sign the deposition, and that he was not .the duly 
authorized agent of the debtor to sign any acknowledgment on his behalf so as 
to save limitation. The signatures of the Judge.and of the clerk were merely 


-evidence of the correctness of the statements madein the deposition, and didnot 


in any sense amount to an acknowledgment of the debt on behalf of the debtor. 
Kondanadalu-v. Alluri, LL.R, 34 Mad, 221—followed, 
Rapur Chand v. Narinjan, Lal, (1918) 53 P.R..130—referred to, 
Annapagauda v, Sangadigyapa, LL.R. 26 Bom. 221; Govindasami v. 
Goundan, 1L.R. 44 Mad. 971; Lukshmanan Chetty v. Sadayappa Chetty, 
35 M.L.J. 571; Rashbehary v. Anand Ram, LL:R,-43 Cal, :211—distinguished. 


Tun Maung for the appellant. 
Munsi for the respondent. 


DuUNKLEY, J.—The  plaintiff-respondent, as _ the 
receiver in insolvency of the estate of one Hiru, 
brought a suit upon a promissory note against the 
defendant-appellant. The defence was that the suit 
was barred by the law of limitation, and admittedly 
the promissory note was, on the face of it, time- 
barred. It was, however, pleaded on behalf of the 





* Civil Second Appeal No. 104 of 1934 from the judgment of the District 
Court of Pegu in Civil Appeal No. 5 of 1934, 
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-plaintiff-respondent that the defendant-appellant had 
made an acknowledgment of indebtedness which 
was sufficient within the meaning of the provisions 
of section 19 of the Limitation Act to give a fresh 
starting point to the period of limitation, and the 
sole point which is now for decision before me, and 
-sin-fact was the. sole point for.decision ‘before both 
tthe lower. Courts, is whether there was such an 
acknowledgment sufficient to satisfy the provisions 
“of -:section 19 of.the Limitation Act and to make 
va’fresh starting point -of limitation, so as to bring 
the suit within time. 

The acknowledgment upon which the plaintiff- 
respondent relied is contained in a deposition of 
“the -defendant-appellant, made as a witness in insol- 
--wency case No. 76 of 1931 of the District Court-.of 
Pegu. At the beginning of his deposition he made 
the ‘following statement, according to the record : 

“I borrowed Rs. 600 from the respondent on a promisscry 
note. It is the exhibit promissory note.” 


a 
This deposition was recorded in accordance with 
the ..provisions of rule 5 of Order XVIII of the 
. Civil Procedure Code, as substituted by the Rule 
Committee of this Court, At the end of the depo- 
sition there is the signature of the Additional Judge 
of the District Court underneath the certificate 
“Read over and acknowledged correct,’ and there 
is -also the signature of a Clerk under the further 
. certificate ‘Read over by me in Burmese and 
acknowledged -correct.” 
Séction 19 of the Limitation Act lays down that 


“Where, before the expiration of the period prescribed for 
a suit or application in respect of any property or right, an 
‘acknowledgment of liability in respect of such property or right 
has been made in writing signed by the party against whom such 
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- property or right-is claimed, .. .-.. a fresh. period of limitation 


shall be computed from the time when the acini edgment. was 
so signed.” 
ae the second Pxpladation to section 19 says tHtat 


“For the purposes of this section ‘ signed.’ means signed. either 
personally or by an agent duly authorized i in this behalf.” 


Consequently, in order to:save limitation it is meces- 
sary, first, that the acknowledgment of: liability should 
be made in writing, and secondly, that this. writmg 


_ Should be signed by the party whom it is sought~to 


make liable, or by an agent of that. party -duly 
authorized in this behalf, that is, for the Pues 


_ of making such acknowledgment. 


It is admitted in this. case that the acknowl- : 
edgment has not been. signed by the appellant,.and 


the case for the respondent is that the clerk who ‘has 


signed the certificate at the end of the deposition. 
was the agent of the appellant for the purpose. of. 
making such acknowledgment of indebtedness. This 
is a contention with. which I find it impossible to 
agree. In the case of Kapur Chand v. Narinjan Lal 
(1) it was laid down by the Chief Judge of the 
Chief Court of the Punjab ‘that a deposition made 
by the defendant in another case, which was not 
signed by him or by his duly authorized agent, 
did not fulfil the requirements of section 19 of ‘the 
Limitation Act, and this is a decision with which 
I am in full agreement. On behalf of the respon- 
dent a number of rulings of the Madras High Court 
have been quoted in support of the contention that 
the signing of the deposition of the appellant by 
the Judge of the Court or by the clerk of the Court 
must be a signing by them as agents of the 
appellant. In the two earlier cases of the. Madras 


(1) (1918) 53 Punjab Record, 130. 
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High Court, which have been cited, that is, Venkata 
v.. Parthasaradhi (1) and Periavenkan Udaya Tevar 
v. Subramanian Chetti (2), it is specifically stated 
that the depositions in question were signed by the 
debtor, and consequently it is clear that in those 
cases there. was an acknowledgment which had been 
duly. signed by the party whom it was sought to 
make liable. In the case on which the respondent 
most. strongly relies, namely, Swaminatha Odayar 
v.-Subbarama Ayyar (3), it is not specifically stated 
whether the deposition in question was actually 
signed by the debtor. himself or not, and, in fact, on 
the arguments presented’ to the Court this question 
was not in issue; but it.seems to me that it ought to 
be: inferred, in. view of the earlier cases, that it is 
the. practice in. the Madras Presidency for witnesses 
to be required to sign their depositions. ~However, 


I -am asked, on behalf of the respondent, to infer’ 


that there was no such signature in this case 
because in an earlier case, namely, Govindasami 
Pillai _v. Dasai Goundan (4), it was-held that where 
the Judge of a Court made a payment on behalf of 
a debtor in satisfaction of a claim which had to be 
paid by the debtor, then the Judge must be deemed 
to. have’ been an agent duly authorized by the 
debtor: to make the payment, and the signature of 
the Judge on the paper showing the payment satisfied 
the. conditions of section 20 of the Limitation Act; 
but this case, it seems to me, can be clearly 
distinguished from the circumstances of a person 
making, an. acknowledgment of indebtedness, for in 
this particular case the Judge had a duty cast upon 
him by law to make the payment on behalf of the 
debtor, and consequently whether the debtor himself 





(1) (1892) ILL.R. 16 Mad, 220, (3) (1926) I.L.R. 50 Mad. 548, 
(2) (1896) LL.R. 20 Mad, 239, (4) (1921) LL.R. 44 Mad. 971. 


613 © 


1934 
U Po YIN 
v. 
U Ba Cult, 


DUNKLEY, J. 


614 : INDIAN LAW REPORTS. [Vor, XIF- 
1934 appointed the - Judge as his agent.or not was 
UPoYin a matter. of no importance, because, even against 
uBacurr, the wishes of the debtor, the .Judge. had: by: law 
to make the payment, and therefore in makimg .it 
he. acted as the agent of the debtor. I have beem 
referred to certain. cases,. namely, Annapagauda: 
Tammangauda v. Sangadigyapa and ..another: (1)5 
Lakshumanan Chetty and. others v..R.M.K.S. Sada-: 
yappa Chetty and others (2) and .Rashbehary. Lal. 
Mandar v. Anand Ram (3), as: authorities -for the 
proposition that no contractual relationship between: 
the. principal and the agent is necessary. in respect. : 
of. an agent as authority to make an acknowledgment: 
under section 19 of the Limitation Act or a payment: 
under. section 20, and, that. the agency.in question: 
need not be derived from. the authorization of: the..: 
principal, ‘but. may be derived. by operation: of law~ 
or by a legal. duty having been cast upon the:--agent : 
in the performance of which it was necessary: for: 
him. either~to make the acknowledgment or to make: 
the payment in question. With this. proposition of- 
law I am in entire agreement, but it is necessary: 
that, in order to make a valid.acknowledgment, the . 
"person purporting to act as. agent for the debtor: 
must have authority to. make the acknowledgment,: 
either by reason of his authorization by- the: debtor. 
to. make the acknowledgment or by reason of a.. 
duty cast upon him by-law.: see .on «this: point; 
Kondamodalu Linga Reddi.v..Alluri Sarvarayudu: (4): 
In my opinion it is absolutely clear that. neither: 

the Additional. Judge. of the District Court: nog. the. 
clerk, who signed the. certificates at- the emd. of: the:. 
appellant’s deposition in the insolvency -case,:had.any. 


DuNELEY, J. 


“ay (1901) LL.R. 26 Bom. 221. (3) (4945) LL.R, 43 Cal.-241. - 
(2) 35. M.LJ. 571. (4) (1910) 1.L,R. 34 Mads 224. 
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authority, either derived from the appellant himself or 
by reason of any duty cast upon them by law, to make 
an acknowledgment of indebtedness on behalf of the 
appellant. Moreover, in this case the respondent 
relied upon the signature of the clerk of the Court to 
save limitation ; yet rule 5 of Order XVIII, as substi- 
tuted by the Rule Committee of this Court, does not 


require the clerk to sign the deposition (which. is . 


~ required to be signed by the Judge only), but merely 
requires him to sign a certificate that he has duly 
‘read over the deposition to the witness, which certi- 
ficate is to be appended at the foot. of the deposition. 
Consequently the clerk of the Court has notsigned the 
deposition as such, either as agent of the witness or in 
any other capacity. Im order that there should be an 
acknowledgment within the meaning of section 19 of 
the Limitation Act, it must be in the form of a writing 
which has been signed either by the debtor or by 
some person duly appointed as his agent in that behalf, 
acknowledging the correctness of the statement con- 


tained in the writing. In this case there is no such. 


signature by the debtor or by any other person. 
Therefore, on both these grounds this suit ought to 
have. been dismissed ; both on the ground that. the 
deposition has not been signed by the clerk, and - also 
on the ground that, even if it be accepted that the 
signatures of the Additional Judge. of the District Court 


and the clerk are signatures. intended to testify to the. 


correctness of the..statements: made in the deposition, 
nevertheless: they are «notsignatures of persons who 


were agents of the appellant duly authorized to make © 


an acknowledgment of indebtedness or his behalf. 

Consequently this appeal is allowed and the 
decisions of both the lower Courts are reversed, and 
the -plaintiff-respondent’s suit is dismissed with costs 
throughout, 
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APPELLATE CRIMINAL. 


Before Sir Arthur Page, Kt., Chief Justice, and Mr, Justice Baguley. 


NGA YWA AND ANOTHER 
2D, : 
. KING-EMPEROR.* | 


Conviction following plea of guilty—Notice of enhancement of sentence—Appeal 
against conviction and sentence—Criminal Procedure Code (Act V.%f- 
1898), ss. 439 (6),412—Court's duty as to confessed guili—Nature of the . 
charge—Circumstances attending admission of guilt —Accused's heowledge-— 
Murder—Plea of starvation. : 


An accused person is entitled to appeal against both the conviction: 
and the sentence passed upon him notwithstanding his plea of guilty when 
notice for enhancement of sentence has been served upon him. Where . 
an accused is convicted on aplea of guilty the Court ought to consider 
whether the accused fully understood: the nature of the charge to. which, 
and the circumstances in which, he had pleaded guilty. The gravity of the 
offence of a cruel and deliberate myrder is in no way lessened because the 
accused committing it was starving. : 


Carlos for the appellant. 


Tun Byu (Assistant Government Advocate) for the | a 
Crown. | 


Pacr, C.J.—In this case the first accused Nga 
Ywa was charged before the Sessions Court at Pooy 
in the following terms : 

“ Firstly—That you, on or abort the 16th day of January 1934 
(2nd lazan of Tabodwe, 1295 B.E.) at the source of the Zibyét- 
chaung creek in furtherance of the common intention of yourself ' 
and Si Bu Hpaw, did commit murder -by intentionally causing ‘the -. 
death of Sein Gyin and thereby committed an offence punishable: 
under section 302/34, I.P.C.” hs 


A similar charge was Seed against t the second 
accused Si Bu Hpaw. ; d 


* Criminal Appeals Nos, 632 and 633 of 1934 and Criminal Revision | 
No. 430A of 1934 from the order of the Sessions Judge of Tavoy and sins a i 
in Sessions Trial No, 6 of 1934, 
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Both the accused were further charged with 
offences punishable under sections 392/397/34 of the 
Indian Penal Code. 

At the trial before the late Mr. J. P. Doyle, I.C.S., 
Sessions Judge of Tavoy, the charges were read and 
explained to the.accused, and each of the accused 
pleaded guilty to both. charges. After the plea of 
guilty had been recorded the learned Sessions Judge 
asked the accused the following questions : 


“ To Nga Ywa (1st accused): 

Q. Why did you kill Sein Gyin? . ; 

A. I did it because I was starving and I heped to get some 
provisions. | 

Q. You realize that you have pleaded guilty to murdez? 

A, I understand that I have pleaded guilty to the charge of 
murder. I did it because I was starving. 

To Si Bu Hpaw (2nd accused) : 

Q. Why did you kill Sein Gyin ? 

A, | did it because I was starving and I hoped to get some 
provisions. 

Q. You realize that you have pleaded guilty to murder ? 


A. Il understand that I have pleaded guilty to the charge of | 


murder but I did it because I was starving. 
Q. Had you known the person before whem you killed? 
A. The person we killed was an entire stranger.” 


Thereupon the learned Sessions Judge accepted 
the . plea of guilty of each of the accused, convicted 
them, and in passing judgment observed that “in the 
special circumstances I do not consider this to be a 
case for the death sentence. I sentence each of them 
to transportation for life.” 

Notice has been served upon the accused under 
section 439 of the Code of Criminal Procedure calling 
upon them and each of them to skow cause why 
the sentences that have been passed uron them 
respectively should not be enhanced. Each of the 
satan ee now appealed against both his conviction 
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and the sentence that has been passed ‘upon him.; arid 
this in our opinion they are entitled to do notwéth- 
standing their plea of eal [Criminal Procedure Code, 
s. 439 (6): 412}. 0 : 


The facts of the case as they appear from the 
depositions in the committal Court disclose a. preme- 
ditated and brutal murder. The deceased Sein Gyin 
and two other men were gathering rare herbs in the 
district. According to the evidence of Wa’® Kaw, 
which received corroboration from the evidence of the 
two herb gatherers who were not killed, the two 
accused in. the afternoon of the day on which the 
murder. was committed went out with Wa Kaw to 
catch fish. Each of the accused had a. gun and a da. 
About dusk they saw two Burmans, and according to 
Wa Kaw the two accused said that they would shoot 
them down. The witness added that they made a 
pointed bamboo with which to stab the Burmans. It 
appears, however, that it was the first accused Nga’ 
Ywa who made the pointed bamboo. About half an 
hour later, notwithstanding the protest of .Wa Kaw, 
all three of them went tothe jungle near the ‘river 
bed, and saw three Burmans lying down on the ground 
by the river near a big fire that they had made. The 
two accused fired their guns simultaneously and Sein 
Gyin was struck. Wa Kaw ran away, but he came 
back a little later and found the two accused by the 
fire. According to Wa Kaw, he-saw what took place 
and after taking everything that they could find they 
went back to their village. 


Now, the two Burmans who were nao killed gave 
evidence in the cominittal Court, and stated that after 
Sein .Gyin was shot they ran away. Ba Nge stated 
that from the place where he was hiding he saw a 
man cutting Sein Gyin with a-da; but he only saw 
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one man doing so. On the following morning. he 
‘ound Sein Gyin lying dead in a pool of blood. Every- 
ching left behind in the camp of the three Burmans, 
2xcept the rice, was missing. Eventually the two 
Burmans identified Nga Ywa as the man whom they 
saw striking Sein Gyin. On being arrested by the 
thugyi each of the accuséd admitted that he was 
guilty, confessing’ that he had shot at the deceased = 
cut him with a da. ; 

>From the doctor’s evidence as to-the nature of 
the injuries which the deceased had received it is 
obvious that whoever inflicted them must have 
possessed one of the intentions laid down in. the 
Code as an essential ingredient of the crime of 
murder. The deceased was terribly injured, receiving 


no less than seven incised wounds which were. 


delivered’ with such force that four cut the- skull 
and three the bones of the deceased. In such 
circumstances it could not be pretended, and it was 
mot contended by the learned advocate for the 
appellants who has argued the appeal with good 
‘sense and skill, that Sein Gyin did not meet his 
death as a result of a callous and deliberate murder. 

Now, ‘in this case, as the accused have been 
convicted ‘on their own confession, it is necessary 
that the Court should carefully consider whether 
the accused and each of them fully understood the 
nature. of the charge to which they pleaded guilty. 
‘The evidence in the committal Court other than that 
of the Burmans was given in Karen, the language 
which the two accused speak, and there can be no 
doubt . that they fully understood the effect of the 
case that. was made against them. The second 
accused not only admitted to the thugyi that he 
had shot at the deceased and struck him with a 
_da,, but accompanied by the ten-house-gaung he went 
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to his house, and produced the loot which he and. 
the first accused had taken from the. three. Burmans. 
At the close of the case for the prosecution. in the 
committal Court the magistrate thought it right to 
examine the accused. He asked the first accused= 
Nga Ywa the following questions : 


‘Q. Wiiness Wa Kaw has stated that on the 2nd lazaw 
of Tabodwe at night you and the 2nd accused saw two Burmans. 
at the scurce of the Zibyet-chaung creek and that you and he 
agreed to kill ihe said two Burmans by shooting down with 
your guns and to stab them with pcinted bamboo. What have’ 
you to say ? 

A. It is true that we planned to do so att! agreed upon. 

QO. Wa Kaw has stated that ycu two men then made the 
exhibit pointed bamboo. Is it true ? 

A, It is true. F 

Q. Wa Kaw -has stated that later on the same night you 
saw three Burmans sleeping near the Zibyet-chaung creek and 
that you and the 2nd accused fired at them wich your guns 
simulianecusly. What have you to say ? 

A. I-did sh ot at them. 

Q. Ba Nge and Mce Gyi have stated that when one 
Burman was lying down having been hit with the bullets you 
again stabbed him with a poutog bamboo. What have you tc 
say ? . i 

A. I stabbed him. 

QO. It is also staied that you then cut the said Burman wit! 
a dah. What have you to say ? 

A. I cut him. 

Q. It is also stated that atter conafiiing that offence yo 
took away the ‘things belonging to the said Burmans.” Wha 
have you to say ? 

A. We took them. 

Q. Have you anyihing more to say in puticular ? 

A. No. We did it because we were starving.” 


To.Si Bu Hpaw, the second accused, the magistrat 
addressed the following questions : 


‘* Witness Wa Kaw has stated that cn the 2nd ee ( 
Tabodwe at night when you saw two Burmans at the source ‘ 
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ie Zibyet-chaung creek you and the 1st accused agreed to kill 
tem by shcoting down with your guns and stab them with 


ointed bamboo. What have you to say? 
A. It is true that we planned and agreed to do so. 
Q. Ig’ it true that you then made the exhibit pointed 


amboo ? 

A. I did not make it. The first accused made it. 

Q. It is also stated that later on the same night when you 
aw three Burmans sleeping near the Zibyet-chaung creek you 
nd the ist accused fired at them with your guns simultanecusly. 
What hive you to sav ? ; 

A. We shot at them. 

Q. Is it irue that after shooting with the guns and when 
1 Burman was lying hit with the bullets you two cut him with 


dahs ? 
A. It is true. The Ist accused stabbed him also with a 


pcinted bamboo. 
Q. Wah Kaw has stated that after commitiing that deed 
you took away the things belonging to the said Burmans from 
that place. What have you to say ? 
A. We did take them. 
Q. Have you anythirg more to say in particular ? 
A. No. We did so because we were starving.” 
‘There can be no reason to Coubt, in our opinion, 
that in the committal Court the accused knew 
‘perfectly well the nature and effect of the proceedings, 
rand of the evidence which was given against them. 
‘After anxiously and carefully considering the case 
‘we are also satisfied that when each of them. was 
examined in the committal Court he clearly under- 
-stood the nature and effect of the questions that 
‘were put to him, and of the answers that he made. 

Now, at the trial the accused were. defended by 
a. wellknown and experienced advocate, and the 
learned Sessions Judge, after the accused had pleaded 
-guilty to the charges preferred against them, asked 
each of ‘them respectively the questions which I 
“have set: out.;. We have no doubt, and any reason- 
-ahle nerson we think would conclude, that each of 
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the accused thoroughly appreciated the nature and 
effect of the charge to which he pleaded guilty. 
Indeed in our opinion the matter is placed beyond 
controversy when it is borne in mind that after the 
accused had been sentenced to transportation for 
life and were lying in jail, in the memorandum of 
appeal that they presented to the Court there is no. 
suggestion that either of them did not understand: 
the import of the charge of murder which had. 
been read and explained to him and to which each 
of them pleaded guilty. Nay more, among the 
grounds set out in the memorandum of appeal by 
each ot the accused it is stated “that the appellant. 
gave honest and true: account at the trial of his. 
case.’ ; 
con the law Paaares that. if an accused 
pleads guilty he may be convicted thereon: We are 
fully aware that before the Court accepts the plea. 
and convicts the accused the circumstances in 
which the accused pleaded guilty must be scrutinized 
with care. In the present case when they were 
arrested, in the committal Court, at the Sessions,. 
and after conviction in jail the accused have: 
consistently affirmed that they deliberately caused 
the death of Sein Gyin, and there cannot be a 
shadow of doubt, we think, that the two accused’ 
committed a singularly callous and brutal murder, 
for the sake of robbery. In our opinion in the 
circumstances obtaining in the present case it 
would be idle to contend that the accused or 
either of them did. not fully understand the nature 
and effect of the charge that was made against 
him, and of the plea of guilty which he made. The 
question, therefore, that remains for consideration 
is the sentence that should be SD iat oe the 
accused. respectively. ths 
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. That a ,premeditated and. inhuman attack was 
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iowever, thought it his duty to refrain from 
vassing a capital sentence. upon the ground that 
he accused stated that they committed this brutal 
nurder because they were starving. Assuming that 
o bé the case it would of course. afford no 
ustification or excuse for the deliberate and wicked 
crime of which the accused are guilty. But in 
dur opinion, after carefully weighing the matter in 
all its bearings, thére is obviously no substance in 
the suggestion that the accused committed the 
murder because they were starving. Neither when they 
were arrested nor when they were brought before 
the thugyi did they mention to anyone that starvation 
had driven them to commit this horrible murder; 
and it was only when they were being examined 
in the committal Court that for the first time they 
put forward this plea. It is plainly an afterthought, 
and cannot be accepted. In this connection it is 
not. without significance that, when the accused 
were looting everything that they could find | after 
they had murdered Sein Gyin, they did not take 
away the rice which was the only thing that they 
left behind at the place where the deceased was 
found the next morning. In our opinion the murder 
of which the accused stand convicted was a brutal 
and premeditated one for which there can be no 
excuse or justification. ee 

‘As regards the first accused, Nga Ywa, there is 
no doubt that he was the ring-leader. He is 25 
years,of age and no one can, I apprehend, read 
the .evidence in the committal Court without being 
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satisfied that he was the prime mover “in the 
commission of this murder. We find no ground for 
leniency in his case, and his appeal is° rejected. 
Acting in the exercise of our revisional powers we 
uphold the conviction, but alter the sentence and 
in lieu of the sentence of transportation for life we 
sentence the first accused, Nga Ywa, to be hanged 
by the neck until he is dead. . 
As regards the second accused, Si Bu Hpaw, we 
adjourned the hearing of this case in order that an 
opportunity should be had for examining him with 
respect to his age, and we. have had the advantage 
of the evidence of Dr. Butt, the Assistant Medical 
Officer of the Rangoon Central Jail, upon this matter. 
The accused Si Bu Hpaw in the committal Court gave. 
his age as “about 20.” Dr. Butt, who has had 
the experience of examining at least 500 persons 
with a view to ascertain their age, stated that in his 
considered opinion the accused Si Bu Hpaw was 
not less than 17 years of age. He founded his opinion 
not ofily upon the general physical development of 
the accused and the hair on his armpits and pubes, 
but also upon the number and condition of his teeth. 
It appears that this accused has 16 teeth in the 
upper jaw and 15 teeth in the lower jaw, and among 
those teeth he found two wisdom teeth in-the upper 
jaw and one wisdom tooth in the lower jaw. Mr. Carlos, 
on behalf of the accused, asked the witness whether 
the presence of wisdom teeth might not be found in 
persons of much younger age; but the witness firmly 
stated that in his opinion it would be extremely rare to 
find teeth like those of the second accused in a 
person under 17 years of age. 
We have carefully considered the matter, and 
are of opinion that the second accused. is over 1€ 
years of age. We have no doubt that thé seconé 
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“aceused has been guilty of a deliberate and inhuman 
murder, and although we take the view that~- the 
prime mover in the murder was. the first accused, 
Nga Ywa, we are of opinion that the offence of 
which the second accused is guilty is of so serious 
a nature that condign punishment must be meted 
out to him. In his case the appeal is dismissed, and 
the sentence is upheld. At the same time we propose 
to call the attention of the Local Government to 
the provisions of section 29 (b) of Act III of 1930, 
and to recommend that in this case the provisions of 
that sub-section may suitably be applied. 


BaGuLey, J.—I agree. 


APPELLATE CIVIL. 


Before Sir Arthur Page, Kt., Chief Justice, and Mr. Justice. Baguley, 


H. HAGEMEISTER 
v 
U PO CHO AND OTHERS.* 


Insoluency—Transfer not in good faith—Ounus of preof—Transfer for pre-existent 
debt--Value of property—Transferce’s ignorance of other creditors— 
Provincial Insolvency Act (V of 1920:, s. 53. 

In a proceeding under s. 53 cf the Provincial Insolvency Act the onus lies 
upon the applicant to prove that the transfer was not made in favour of a 
purchaser or encumbrancer in good faith and for valuable consideration. 

Official Receiver v. P.L.K.M.R.M. Cheityar Firm, LLR.9 Ran, 1703; Pope 
‘v. Official Assignee, Rangoon, 1.L.R. 12 Ran. 105—fellowed. 

In satisfaction cf pre-existing debts a debtor transferred to his creditor some 
jewellery and also some immovable properly by way of mortgage. The value 
-of the property transferred was nol greater than the value of the debts which 
were liquidated. At the time of the transfer the creditor was unaware that 
‘there were other creditors of the transferor. The debtor was thereafter 
adjudicated insolvent. 





* Civil Misc, Appeal No. 76 of 1934 from the order of the District Court. of 
‘That6n in Civil Misc. Case No. 31 of 1933, 
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. Held, that the transaction being bona Jide and for value could not be * 
impeached. ; : 
In ve Jukes, (1902) 2 K.B. 58—-referred to, © 
Sutherland for the’ appellant. — 
Ba Maung for the 2nd’ and 3rd_ respondents. 


Pace, C.J.—This appeal must be dismissed. 

There is no doubt that the effect of the ruling 
of the Judicial Committee in Official Receiver v. 
P.L.K.M.R.M. Chetlyar Firm (1) and Pope v. Official 
Assignee, Rangoon (2) to the effect that in a 
proceeding under section 53 of the Provincial _ 
Insolvency Act the onus lies upon the applicant to. 
prove that the transfer was not made “in favour 
of a purchaser or an encumbrancer.in good faith’ 
and for valuable consideration’”’ has placed receivers. 
and creditors in insolvency in a great difficulty. In 
99 cases out of 100 in which proceedings are taken 
under section 53 of the Act the receiver knows nothing 
of the transaction which is impeached, and he is 
called upon to prove the negative in connection with 
a matter of which he cannot be expected to have. 
any personal knowledge. I should have thought: 
that in an application under section 53 of the 
Provincial Insolvency Act it would have been the: 
intention of the Legislature, when once a transfer 
of property by the debtor is proved within two years: 
of the presentation of the petition, that the transferee 
should be called upon to prove that he was a purchaser 
in good faith and for valuable consideration. That, 
however, is a matter for the Legislature and not for. 
the Court, and it is the duty of the Court to 
administer the law as it stands. ° 

.In the present case it is not pretended that the 
appellant, who was one of the creditors in the 
insolvency, had any personal knowledge of the 
(A) (1930) 1.L.R. 9 Ran, 170. 12) (1933) 1LR.12 Ran.10S.. 
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‘transdction which is challenged, and it is conceded by 
the ,learned advocate for the appellant that the case 
for the applicant as it stood before the respondent's 
evidehce was taken must have failed. On _ behalf 
‘of the appellant, however, it is argued that the 
‘effect of the evidence adduced on behalf of the 
respondent was to lead to the inference that the 
transfer under consideration .was not made in favour 
of a, purchaser or encumbrancer in good faith and 
for valuable consideration. 

Now, it has not been contended,—if I may say 
so, properly and rightly—that in the circumstances 
of the present case the appellant discharged the burden 
of proving that the transfer to the respondent was 
not bona fide within the meaning of that term as 
used in the section ; because, having regard to the 
recent decision of the Privy Council in Pope v. 
Official Assignee (1), it was incumbent upon the 
appellant to prove that the respondent when she took 
the transfer was aware that the insolvent was indebted 
to other creditors. At the time when the transfer was 
made Ma Kha Ti was a creditor to U Po Cho for 
a'sum of Rs. 2,000 and the appellant also had 
a claim against the debtor in respect of which he 
had filed a suit in the High Court on the 13th 
of January 1932. There was no evidence, however, 
adduced at the trial that Noor Bi was aware of 
either of these claims against U Po Cho; and in the 
circumstances of the case the appellant did not press. 
the appeal upon the ground that the transfer was. 
not made bona fide within section 53 of the Act.. 
‘The leatned advocate for the appellant, however, 
strenuously contended that the transfer was not for. 
valuable consideration. No ground of appeal in that 
behalf is set out in the memorandum of appeal; and 

(1) (1933) I.L.R. 12 Ran, 105. 


627 
1934 


H. HaGE- 
MEISTER + 


v. 
U Po CHo. 


_— 


Pace, C.J. 


628 


1934 
H. HAGE- 
MEISTER 


v, 
U Po Cro, 


“PAGE, C.J. 


INDIAN LAW: REPORTS. «[Vor. XIE 


therefore it would not be open to the appellant. 
to base the appeal upon such a ground. At the 
same time upon the merits we are not prepared to 
interfere with the conclusion at which the learned 
trial Judge arrived that there was valuable consider- ~ 
ation for the transfer. It appears that U Po Cho 
was indebted to the respondent in a-large sum of 
money, for the most part secured by three promis- 


sory notes. On the 3rd of September 1932, ten 


months before the present petition in insolvency was 
filed, a settlement had been arrived at between 
U Po Cho and the respondent. Under the settle- 
ment it was. agreed between the parties thereto 
that in consideration of Noor Bi releasing any claim 
which she might have for the amount due to her 
secured by the promissory notes, and delivering the 


' promissory notes to him U Po Cho should transfer 


to her certain jewellery, and also some immovable - 
property by way of mortgage, valued in all at 
Rs. 7,800. It is not contended that the value cf the 
property transferred was greater than the value of the . 
debts which were released: Indeed, there is. no 
evidence to the contrary. It follows, therefore, that 
there is no reason to suppose that the transaction 
was a mere sham, and might be a device by means 
of which U Po Cho would remain. in possession 
of the property. Noor Bi at the trial stated that. 
‘she had pursuant to the settlement handed back to 
U Po Cho the promissory notes, and U Po Cho swore 
that he had received them from her at that time. 
In these circumstances, in my opinion, there was 
evidence upon which the learned trial Judge was 
at liberty to find that the transfer was for valuable 
consideration. In ré Jukes (1). 


(1) (1902) 2 K.B. 58. 
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For: these reasons, in my opinion, the appeal fails 195+ 


and! must be dismissed with costs, five gold mohurs. ibe ng 


ee . 
BaGuLey, J.—I agree. U Pa CHo, 
Pace, C.J. 


APPELLATE CIVIL. 


Refore Sir Arlhur Page, Kt, Chief Justice, and Mr, Justice Baguley, 


MAUNG BA HAN AND ANOTHER 1934- 
v July 5. 


MAUNG TUN YIN.* 


Letters of administration—Rival claimants—Admission of claim of one appli- 
cant by all other clainianis—Status of rival claimants when necessary to 
determine—Husband's claim lo adntinister—Slatus or fitricss challenged—- 
Procedure—Succession Act (XXXIX of 1925), s, 218. 


Where the claim of an applicant for letters of administration to a deceased 
person’s estate is admitted by rival applicants the Court would normally grant 
letters of administration to such applicant provided he is a fit and proper 
person toadminister the estate. Under such circumstances it is unnecessary for 
the Court to consider the status of the other rival claimants. ; 

Aung Ma Khine v. Mi Oh Bon, 9 L.B.R, 163 ; Ba Sin v. Pu Han, (1914-16) 
2 U.B.R. 101; Ma Tin v. Doop Raj. (1892-96) 2 U.B.R. 608; Ala Tok v. 
Ma Thi, 5 L.B.R. 78—referred to, ; 

But where as between the rival claimants énier se the Claim of none of the 
claimants is admitted by the other claimants, the Court must determine the 
status of the applicant before letters of administration are issued to him. 

Dwijapada Das v.. Kalipada De, 31 C.W.N. 898 ; Ma Thi v. Shwe Hlwa,. 
1 L.B.R. 284; Maung Hmatv. Ma Htay, L.L.R.1 Ran. 258; Sheoparsan Sisgh 
v. Ramnandan Singh, 43 LA. 91—referred to. 

A husband primd facie is entitled to letters of adminisiration to his wife's. 
estate, but if his status as such or his fitness to administer the estate are: 
challenged the Court must determine those issues. 

Ne Win v, Ma Aung Gale, 4 L.B.R. 293-—referred to. 


- 


Burjorjee for the appellant. 
Paget for the respondent. 


PaGE, C.J.—These appeais are allowed. 


* Civil First Appeals Nos. 41 and 46 of 1934 against the order of the District 
Court of Pyapén in Civil Regulars Nos. 17, 18 and 26 of 1933, 
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i Three applications for the grant of letters of 
Mavxe Ba administration were filed by rival claimants ; 

ae (1) on the 4th of July 1933 by Ba Han, a nephew 
se ca of Daw Tok, the deceased ; 


ee (2) by Tun Yin on the 17th of July 1933, who 
claims that he is the surendng husband of 
Daw Tok; and 
(3) by Ma Hla Nyun on “the 6th of November 
1933, who claims to be an adopted daughter 
of Daw Tok. 

Now, Ba Han admits the status of Tun Yin, 
but denies that of Ma Hla Nyun. Ma Hla Nyun 
denies the status of both Ba Han and Tun Yin, and 
Tun Yin denies the status of both Ba Han and 
Ma Hla Nyun. © 

When. the. applications were called for’ hearing 
the learned District Judge held that, as Ba Han 
admitted the status of Tun Yin, upon the footing 
that he was the surviving husband of Daw Tok 
Tun Yin was entitled to have the letters granted 
to him, and refused to consider any other issues. . 
He was further of opinion that the application of © 
Ma Hla Nyun was belated, and ought not to be 
entertained. 

As regards this last decision, in my opinion, 
the learned Judge came to a wrong conclusion. 
The application of Ba Han was filed on the 4th 
of July, and that of Tun Yin on the 17th of July 
1933. An application for a receiver was forthwith 
made by Ba Han, and tlre proceedings in 
connection with the appointment of the receiver 
came before the High Court which determined the 
matter on the 22nd of November 1933. Meanwhile, 
on the 6th of November 1933, Ma Hla Nyun filed 
an application for letters of administration to be 
granted to her, and on the 24th November .1933 
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‘Ma Vila Nyun, Ma Aye Myin and Maung Hla Maung 
applied for an ordér that. they should be added as 
parties in the- applications of the rival claimants. 
In these circumstances, in my opinion, there was 
“no ground ‘for . holding that the application of 


Ma Hla Nyun ought not to be entertained upon — 


the ground that it was belated or otherwise. 
Now, .questions relating to the appointment of 
a persoti to administer the estate of a deceased 
person ouglit’ to be determined with all reasonable 
expedition. Primd facie, where there are a number 
of rival. claimants, and the claim of one of :the 
rivals is admitted by the other claimants, and the 
applicant for letters of administration whose claim 
is admitted is a fit and proper person to be granted 
letters, in the normal course letters of administration 
will be. granted to him, and it is unnecessary to 
considér the status of the other rival claimants 
{Ma Tok v.. Ma Thi (1); Aung Ma Khine v. Mi Oh 
Bon (2): Nga. Ba Sin v. Nga Po Han (3); and 
Ma Tin v. Doop Raj Barna (4)]. But where 
as between the rival claimants inter se the claim 


of none of the claimants is admitted by the other. 


claimants, in my opinion, it is incumbent upon 
‘the Court to determine the status of the applicant 
before letters are issued to him [section 218, Indian 
“Succession Act (XXXIX of 1925); Ma Thi v. 
Shwe Hlwa (5); Maung Hmat v. Ma Htav (6); 
Sheoparsan Singh and others v. Rammnandan Singh 
(since deceased) and others (7); and Dwijapada Das 
and others v. Kalipada De and others (8)]. 
Now,°in the present case if Tun Yin possesses 
the status of a husband letters of administration 


(1) 5 L.B.R. 78. (5) 1 L.B.R, 284, : 
12) 9 L.B.R. 163. (6) (1923) LL.R, 1 Ran. 258, 
(3) (1914-16) 2 U.B.R. 101, (7) (1916) 43 LA, 91 at p.98, 


(4) (1892-96) 2 U.B.R. 608, (8) 31 CW.N, 898. 
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1934 primd facie ought to be granted to him [NA Wim 
Mauxe Ba v. Ma Aung Gale (1)}. But his status as a 
pn husband is not admitted by Ma Hla Nyun, nor is. 
Marc 'S his fitness to administer the estate of Dawe Tok 
admitted by Maung Ba Han. 

In these circumstances, in my opinion, it was. 
incumbent upon the District Court. to determine 
the status of Tun Yin and his fitness to administer the 
estate. Jn my opinion ihe proper course for the . 
District Court to take would be to try in the first 
instance two issues : 


Pace, C.J. 


(1) whether Tun Yin was the husband of Daw Tok ; and 
(2) whether his conduct has been such that he ought not to: 
be allowed to administer Daw Tok’s estate. 

If these two issues are determined in favour of 
-Tun Yin the District Court probably will not 
deem it necessary to consider the status of either 
Ma Hla Nyun or Ba Han in the present proceedings. 
On the other hand, if these issues are decided 
against Tun Yin it will be necessary for the. Court 
to determine the status of Ma Hla Nyun and 
Ba Han. 

For these reasons, in my opinion, the appeals. 
must be allowed, and the order against which the 
appeals are brought set aside. The proceedings: 
will be returned to the District Court, Pyapén, to 
be determined according to law in the light of 
the above observations. The costs in respect of 
each appeal we fix at ten gold mohurs, and_ the 
allocation of those costs will be ‘in the discretion 
cf the District Court at the rehearing of the 
applications. 


BAGULEY, J.—I agree. 
a Ne cee 


(1) 4 L:B.R, 293. 
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' INCOME-TAX REFERENCE. 


Before Sir Arthur Page, Kt., Chief Justice, Mr. Justice Mya Bu, and 
Mr, Justice Mackney, 


IN RE THE COMMISSIONER OF INCOME-TAX, 
, BURMA 
v. 
V.S.A.R. FIRM.* 


Income-tax--Reference to High Court—Duty of Commissioner of Income-tax— 
Specific point of law to be stated—-Court’s function, 


It is the duty of ihe Commissioner of Income-tax in a case stated to set out 
specifically the particular point of law upon which it is sought to obtain a 
determination from the High Court. It is not for the Court to investigate the 
facts for the purpose of finding out whether rnder any section of the Act a 
point of law could be extracted and then to determine it, 


A. Eggar (Government A dvocate) for the Crown. 
~K_C,~-Bose-for the assessee. 


PacE, C.J.—The question propounded is ‘“‘ whether 
on the facts of this case the sum of Rs. 23,373 was 
rightly included in the assessment.” 


We are not disposed to answer a question framed | 


in this general way. The question does not state 
under’ what provisions, of the Act or upon what 
footing it is'claimed that the sum is assessable to 
income-tax. If we were to consent to go into the 
matter in such circumstances the Court would be 
flooded with applications in which, without setting 
out a point of law, the Court would be invited to 
determine generally whether the conclusions of the 
income-tax authorities were correct or not. In other 
words, the Court would take upon itself the burden 
of investigating the facts for the purpose of finding 
out whether under any section of the Act a point 
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of law could be extracted therefrom, ana then. 
determining it. That is not the scheme of tht Act, 
and we decline to answer a question which in effect 
would amount to a general appeal from the income- 
tax authorities. It is the duty of the Commissioner 
in a case stated to set out specifically the parti- 
cular point of law upon which it is: sought to obtain 
a determination from the High Court. In the 
present case that has not been done. Let the 
proceedings be returned in order that the Commissioner 
may have an opportunity to state a. case and refer 
the particular question of law which in his opinion 
has arisen. 


Mya Bu, J.—I agree. 


MaAckney, J.—I agree. 





APPELLATE CIVIL. 


Before Sir Arthur Page, Kt., Chief Justice, and Mr. Justice Bagley. 


MA MU AND OTHERS 
v f % 


U NYUN.* 


Burmese customary law—Adoption—Essentials of adoption—Publicity— Death. 
bed gift—Adoption shortly before death. 

According to Burmese customary law, an adult may be taken in adoption. 

Ma Gyi v. Maung Po Tha, 14 B.L.R. 15-=referred to. 

An adopted child usually resides with the adoptive parents, but that is not 
essential for a valid adoption. Though no formal ceremony is necessary for 
adoption publicity must be given to the relationship. 

Ma Ywetv. Ma Me, 36 LA, 192; Maung Thwev. Maung Tun Pe, 441A 
251—/followed, : as 

A Burmese Buddhist adopted four children, and executed a deed of adoptior 
in the presence of several persons the registration being effected in his house ir 





* Civil First Appeal No, 39 of 1932 from the judgment of the District Cour 
of Hanthawaddy in Civil Regular No, 33 of 1931. 
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s : . 
the prese ice of the sub-registrar, the civil surgeon, the family pongyi and other 
respectable people of the town, Five days after the adoptive parent died, 

Held} that there was sufficient publicity of the adoption. 

A Burmese Buddhist cannot make a valid gift of his property to strangers 
when his’death is imminent. In such a case there is a presumptio juris et de 
jure that the transferor intended the gift to operate after his ‘death to the 
detriment of his natural heirs. 

U Tezawunta v, Maung Zaw Pe, LL.R. 10 Ran. 224—referred to, 

. The doctrine of death-bed gifts does not apply to an adoption. 

Ma Gyi v. Maung Pye, Civil: First Appeal No. 25 of 1931, H.C. Ran.; 
Ma Pwa Swe v. Ma Tin Nyo, (1902-03) 2U.B.R., Giftl; Mi Man v. Maung 
Gy, (1914-16) 2 U.B.R. 87; U Naga v. Maung Hla, (1907-09) 2 U.B.R., Gift 7— 
referred to. ° 

Clark (with him Kyaw Myint) for the appellant. 
Thein Maung mae him P.B. Sen) for the 
respondent. 


PaGE, C. . —This appeal is allowed, 

- The petition for the grant of letters of adminis- 
tration out of which it arises is, in my opinion, a 
speculative proceeding that ought to have- been 
dismissed. The controversy with which we are 
concerned relates to the estate of U Ba Thu, who 
in the later years of his life changed his name to 
U Po Thu Daw. The deceased’s wife, Daw Aye 
Mya, was the sister of U Po Thant. ‘Daw Aye Mya 
and U Po Thant were possessed of the inheritance 
that they had received from their father, U San 
Hla Byu. U Po Thu Daw died on the 4th of 
December 1927. The status of the respondent as 
his brother is admitted. The petition by the respon- 
dent for the. grant of letters of administration was 
filed on the 16th of September 1929, and a caveat 
was. entered by and on behalf of the appellants 
upon the , ground that they had been adopted as 
keittima children by U Po Thu Daw. 

~The main issue in the case is whether at the 
time when he purported to execute the deed of 
adoption in favour of the appellants U Po Thu 
Daw was insane or capable of executing a deed of 
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adoption. As I have stated, in my opinidp, the 
present proceedings are of a speculative nature, and. 
I say so for two reasons (1); because the respon- 
dent has admitted that he is being financed in these 
proceedings by a Chinaman in Rangoon, who is a 
friend of his, and to whom he has agreed, if the 
proceedings terminate in his favour, to hand over 
no less than 45 per cent of what he recovers: .and. 
(2) because, whereas U Po Thu Daw died on «he 4th 
of December 1927, legal proceedings to obtain letters. 
of administration were not commenced by «the 
respondent until the 16th of September 1929 when 
the Civil Surgeon at Henzada, Dr. Banerji, who died 
in July 1928, was no longer available as a witness. 
Now, Dr. Banerji was present when the deed of 
adoption was formally registered, and he had given 
a medical certificate to the effect that the deceased 
was “mentally quite fit to execute a deed of adop- 
tion.” In the certificate the Civil Surgeon added 
“he answered my questions rationally and I founc 
him quite sane.’ Of course, as the substantia 
ground upon which U Nyun challenged the validity 
of the deed of adoption was that at the time wher 
it was executed the deceased was not in his righ 
mind, during the lifetime of Dr. Banerji he woulc 
have found an obstacle in his way which it woulc 
be difficult for him to surmount; and I have m 
doubt that it was only after the death of Dr. Banerj 
that the respondent U Nyun and his Chinese frienc 
thought it worth while to take proceedings for th 
purpose of obtaining a grant of letters of adminis 
tration to the estate’ of his brother. | 
The appellants are four of the eight survivin, 
children of Daw Aye Mya’s brother U Po Thar 
and his wife Daw Mya. U Po Thu Daw an 
Daw Aye Mya were childless. For reasons int 
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which; it is unnecessary to enter, since the death of 
U.San Hla Byu the estate has remained undivided. 
U’ Pé Thant with his wife and children lived in 
a house about three-quarters of a mile distant from 
that occupied by U Po:Thu Daw, and there was a 
volume of evidence at the trial to the effect that during 
the lifetime of U Po Thu Daw and Daw Aye Mya 


this childless couple, uncle and aunt, showed great — 


affection towards the children in the large amily of 
which’ U Po Thant was the head. 

The learned advocate for the respondent has not 
contended,—in my opinion quite rightly,—although 
there was evidence to the effect that there had been an 
earlier adoption of the appellants by U Po Thu Daw 
and Daw Aye Mya, that the evidence was strong 
enough to form a sound basis for a claim that the 
appellants had been adopted during the lifetime of 
Daw Aye Mya who died-in 1925. About a year before 
her death Daw Aye Mya went over to U Po Thant’s 
house because she was more likely to be better attended 
there than she would have been if she were living alone 
with U.Po Thu Daw, and she died in U Po Thant’s 
house. There can be no doubt, I think, that at all 
material times the undivided joint estate was managed 
by U Po Thant, and in the management of the estate, 
at any rate after the death of Daw Aye Mya, he was 
helped by his daughter, the appellant Ma Mu. Ma Mu, 
who at the time when the deed of adoption was 
executed was 22 years of age, appears to have been a 
_-very capable and useful member of the family, and it 
would seem that U Po Thu Daw and Ma Mu were on 
extremely affectionate terms. She used to visit her 
uncle and to cook his food, and generally to look after 
him although she was living in U Po Thant’s house. 

Now, there was evidence, which the learned District 
Judge accepted and to which I am also disposed to 
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give crédetice, to the effect that the deed of adpption. 
was executed on the 2nd of November 1927 %as it 
purported to be, and that it was registered 0 on the 29th 
of November 1927. 

The faclum of the adoption by a fornial registered 
deed is not in dispute, and, as I have stated, the main 
ground upon which its validity was challenged was that 
U Po Thu Daw at the time when he purported to have: 


_ executed it was of unsound mind. The evidence of 


the unsoundness of mind of U Po Thu Daw, however, 
was vague and unimpressive, and the learned trial 
Judge refused to accept it. It appears that U Po 
Thu Daw was living more or less in seclusion. He had 
been a jailor, and had retired from Government service: 
in 1912, and at all material times thereafter he lived at 
Henzada. He gave up the smart mode of dressing 
which. he would have followed while he was in Govern- 
ment service asa jailor. He began to lose interest in 


‘the mundaie affairs of every day life. He appears. 


to have written some letters to the papers, but they . 


related to the charitable:gifts by reason of which he as. . 


an elderly Burrnan was anxious to acquire merit. He 
used to dress rather untidily, and was accustomed to 
take a daily walkin the bazaar. talking to people but not. 
taking a serious interest in the busy life arourid -him. 
He changed his name after his retirement from Ba Thw 
to Po Thu Daw. ‘“ Po.Thu Daw” I understand to be 
the name given to a person who is living a secluded 
and semi-mystic life, such as that of a hermit. He 
seems from time to time, perhaps as a joke, to have. 
quoted a saying “ there being floods in the sky as.the 
monk rowed a boat, my pupil Po Thu Daw shed forth 
rays of glory”’, and, as he had dubbed himself “ Po Thu 
Daw ” to have observed that the saying might refer to 
himself. That is in substance the gravamen of the 
charge of insanity. Some of the witnesses also said 
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that hé was choleric and was afraid of people in general 
and of Po Thant in particular, who, he said, would be 
very glad to get hold of the “ pots of money” that he 
possessed. He was, of course, a well-to-do gentleman, 
and after the death of his wife was in yndisputed 
and unchallenged possession of a large-sum of money, 
Now, if the evidence called on behalf of the appellants 
is accepted there can be no doubt that the evidence as 
to insanity such as it was that was given on behalf of 
the respondent was fabricated. There was hard swear- 
ing on one side or the other, and the learned District 
Judge who saw the witnesses and heard their testimony 
preferred that given on behalf of the appellants. The 
learned trial Judge pointed out that as the case 
proceeded the allegation of insanity gained momentum, 
In the original petition upon which these proceedings 
were founded, although reference is made to the alleged 
deed. of adoption, not one word is said about U Po 
Thu Daw being insane ; but if the evidence called 
on behalf of the respondent is true; and that, as one 
witness said, for ten years before his death U’~ Po 
Thu Daw was out of his mind, it is inconceivable that 
no reference to that vital fact should have been made 
in the original petition filed by the respondent. It was 
only in the rejoinder to the objections raised to the 
grant of letters-of administration to the respondent 
that the respondent mentioned in paragraph 8 of the 


rejoinder that for “‘ over a year” before his death the 


deceased had been of unsound mind. The learned 
District Judge in such circumstances came to the 
conclusion that the evidence to the effect that U Po 
Thu Daw was not in his right mind when the. deed of 
adoption was executed was grossly exaggerated, and he 
declined to accept it. In my opinion the evidence 
called in support of the allegation of insanity fell far 
short of what it was necessary to prove in order to 
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establish that when he executed the deed of adoption 
U Po Thu Daw was insane. Indeed, his conduct, 
although his way of dressing and manner of conver- 
sation might have been eccentric, was not inconsistent 
with the mode of life which is often adopted by elderly 
orientals who after a busy life are living in retirement, 
with their eyes fixed more upon the next world than on: 
what is going on around them. Moreover; there wasa | 
considerable volume of evidence called on behalf of 
the appellants which, if it was accepted, was wholly 
inconsistent with the allegation that U Po Thu Daw 
was not in his right mind when he executed the deed 


_of adoption. 


In the first place it is necessary to bear in mind that 
the chief medical officer in the district, Dr. Banerji, 
the Civil Surgeon, against whose integrity or ability 
not one word has been said and: who was present at 
the formal registration of the deed of adoption, gave a 
certificate in which he stated that U Po Thu Daw 
answered the questions which he put to him rationally, 
and that he was satisfied that he was “‘ mentally quite 
fit to execute the deed of adoption.” Dr. Banerji 
unfortunately is dead ; but his certificate. is properly 
relied on as evidence that at the time when the deed of 
adoption was executed and registered U Po Thu Daw 
was competent to execute and register the document. 

Now, on behalf of the respondent it has further been 
contended that when the document was executed and 
registered U Po Thu Daw was not only insane but in a 
state of physical collapse, in extremis and aware that his 
dissolution was imminent. In this connection also 
Dr. Banerji’s certificate is valuable evidence, and the 
form of the signature which it is not disputed is that of 
U Po Thu Daw upon the deed of adoption is of 
significance. In my opinion no reasonable man looking 
at the signature of U Po Thu Daw which appears in 
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-three places upon the deed could imagine for a moment 
that that was the signature of an insane man or of one 
in extremis. The signature in each case is in a fine 
bold handwriting, and apparently was written without 
hesitation or difficulty. 

The case, however, does not rest there. On behalf 
of the appellants a body of evidence was called,—which 
the learned District Judge accepted and which in my 
opinion he was rightin so doing,—as to what happened 
at the execution and the registration of the deed of 
adoption. If this evidence is accepted it is incon- 
ceivable that U Po Thu Daw on either of those occa- 
sions was of unsound mind or was, or imagined that he 
was, in extremis. As to what took . place it is sufficient 
to refer to the evidence of U Ti Lawka, the family 
pongyi, and the sub-registrar. 
U Ti Lawka stated 


“IT went to him (U Po Thu Daw) on the following day and 
asked him the reason why I had been asked to come and see him. 


He told me that I being his Sayataga he wanted me tc know of the. 
adoption of Ma Mu, Maung On, Ma Khin Pu, Maung Kyi, the four 


of them, as his heirs. Po Thu Daw also told me that the Civil 
Surgeon and the Registrar had been called to the house. When I 
first got into the house Ma Mu, one or two other children and 
“Ma Khin Pu, and one or two other people whom I could not 
remember were present. Soon after this the Civil Surgeon, the 
Registrar and some other respectable people came there. The 
Registrar read out the letter. Registrar U Po Hla read out the 
document. I do not know what the document was about. He 
read it-out in Burmese. The purport of the document was the 
adoption of the children. He asked U Po Thu Daw if the 
contents of the document were correct, and Po Thu Daw said 
that they were. Po Thu Daw was asked how many children 
he was adopting and he stated that there were four. He 
stated that they were Ma Mu, Maung On, Ma Khin Pu and 
’ Maung Kyi. Both Po Thant and Daw Mya were present. 
U Po Thant and: Daw Mya gave their consent in reply to a 
question by the Registrar. Ma Mu and other children were 
present at that time. Ma Mu was asked whether she consented 
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and she said that she consented. This document wa’ then 
handed over to the Civil Surgeon. The Civil Surgeon . frst 
spoke in English which I did not understand,. and afterward’ 
he put questions in Burmese. He asked U Po Thu Daw if it 
was correct that he was adopting the children of U Po Thant 
and Daw Mya, and Po Thu Daw said that it was correct. 
Some of the people present signed the document, but I did 
not nor was I asked.” 


The Registrar stated that 


“when I got to Po Thu Daw’s house for registration purposes 
there were present U Ti Lawka, Ah Leong, Kasim Dala, 
Maung Thein, Ko Ko Hla, San Hlaing and others, as well 
as Po Thant, his wife and children. The Civil Surgeon, 
Dr. Banerji, was also there. Po Thu Daw was sitting outside his 
bed room . . . WhenI got there I asked him whether 
the executed document was the one which he desired to have 
registered. He said. that it was and I asked him to read it 
over. Afterwards I read it out myself in Burmese in an 
ordinary tone. I asked him did he admit the correctness of 
the document, and he said that he admitted. I then asked 
Po Thant and his wife did they agree to give their children 
in adoption and they said that they did. Ma Mu also said 
that she was willing to be adopted when I asked her. 
Dr. Banerji also read the document and also questioned Po Thu 
Daw about it. I cannot recollect whether he carried on the - 
conversation in English, Po Thu Daw himself signed the 
document. He was in his right mind then. After Po Thu 
Daw, Po Thant, Ma Mu and Ma Mya had signed the document 
the witnesses signed the document.” 


There was other evidence to the same effect, 
but it is unnecessary to burden the judgment by 
referring to it in detail. If the evidence of what 
happened at the registration of the document was 
accepted there cannot be a shadow of dotbt that, 
so far from U Po Thu Daw being out of his 
mind or ‘in extremis, he was fully cognisant of 
what was taking place, and appreciated and under- 
stood that he was taking these persons in adoption.,. 
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As regards the execution of the document on 
the 2nd of November 1927 Ma Mu stated that the 
document was attested by Ko Ba Khant, Ko San 
Hilaing and Ko Po Thi Hla. Maung San Hlaing, 
who was the Manager of the District Co-operative 
Bank, Henzada, stated that at the request of Po 
Thu Daw he had a draft. of the deed which had 
been drawn up by an advocate U Kyaw Zan 
typed at the bank. He further stated that the 
deed was executed on the day on which it was 
typed, and that it was registered twenty days 
later. 


‘IT was present when the document was signed. It was 
signed first by Po Thu Daw then by Po Thant and Daw Mya 
and Ma Mu, then by Ba Khant, Po Thi Hla and myself 
Besides the persons who signed on that occasion there were 
a couple of people whose names I cannot remember.’* 


The witness further stated 


“on the first day, November 2nd, the document was read 
out by Po Thu Daw himself. He read it out in Burmese. He 
asked Po Thant and Daw Mya to sign the document after he 
read it out. He also asked Ma Mu. On the second: occasion 
U Ti Lawka, the Civil Surgeon, U Ah Leong, U Thein, U Than 
Pe, Kasim Dala, Po Hla, Po Thant, Daw Mya, Ma Mu, Ma Khin 
Pu, Maung Kyi, the Registration Officer and myself, also Ba 
Khant, were present. The Registrar explained the document. 
He also questioned Po Thant, Po Thu Daw, Daw Mya and. 
Ma Mu. He asked them whether they agreed to the adoption: 
of their four children. They said that they agreed.” 


There was further evidence to the same effect. 
Now, these persons who were present at the execution 
and registration of the document are personas of 


respectability who are well-known in thé district ;— 


and I find myself in. agreement with the learned 
District Judge in being led irresistibly to the 
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conclusion that their evidence ought to be accépted. 
It was argued on behalf of the respondent that 
there were reasons why certain of these witnésses 
should have given evidence in favour of the appellants ; 
but, in my opinion, when the evidence is consi- 
dered it is impossible to believe that these persons 
who gave evidence in favour of the appellants 
were ‘parties to a wicked conspiracy to destroy the 
right of U Nyunt as the heir of U Po Thu Daw. 
Take the evidence U Ti Lawka by way of illustration. 
He was the family pongyi. He had passed 25 
lents. He knew all the members of the family 
intimately. I asked the learned advocate for the 
respondent whether he. was prepared to say that 
U Ti Lawka was speaking what he must have 
known was a_ deliberate falsehood. The learned 
advocate with his usual adroitness, however, was not 
to be drawn into any admission in this connec- 
tion. He was content to say that inasmuch as 
U Po Thu Daw and U Po Thant had handed over 
property for the benefit of his kyaungdike U Ti Lawka 
was interested to give evidence on behalf of the 
appellants. I have carefully considered the evidence 
of these witnesses, and I accept it without — hesi- 
tation. The issue, therefore, as to whether Po Thu 
Daw was insane .at the time when he _ purported 
to execute the deed of adoption must be answered 
in a manner unfavourable to the respondent. 

The second ground upon which the deed of 
adoption was attacked was that the execution of 
the deed had been caused by undue influence brought 
to bear upon Po Thu Daw by U Po Thant and 
Daw Mya. That is the allegation set out in the 
petition. The learned trial Judge stated in his judg- 
ment that little was made of this allegation at the 
trial because the allegation of undue influence was 
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inconsistent with the allegation of insanity. The 
evidence of the respondent at the trial was concen- 
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trated upon proving the words and actions of U Po unvon. 
Thu Daw ; and it was stated on behalf of the pg oy, 


respondent that his grievance. and delusion was 
that he had been hardly treated by U Po Thant, 
and that he was constantly complaining that U Po 
Thant was endeavouring to get his: money away 
from him ; it was further stated that U Po Thu 
Daw never went to see U Po Thant, and that he 
was not on good terms with him. How is that 
consistent with an allegation that U Po Thu Daw was 
not insane, but executed the document because he 
was induced to do so by the undue influence brought 
to bear upon him by U Po Thant and Daw Mya? It 
- is a commonplace in lunacy that if a person of 
unbalanced mind takes a strong dislike and evinces 
_a persistent aversion for some other person he 
obstinately refuses to do anything however reason- 
able that that other person invites him to do. Be 
‘that as it. may, however, I am in agreement with 
the view expressed by the learned trial Judge that 
' the respondent wholly failed to establish that the 
execution of this document by U Po Thu Daw 
was brought about through the undue influence of 
U Po Thant and Daw Mya, 
The .third ground upon which the learned 
advocate for the respondent attacked the deed of 
adoption was to the following effect ; he contended 
that according to Burmese customary law a deed 
of adoption duly executed and followed by registration 
in itself could never afford proof of adoption, and 
that it must be accompanied by some open and 
- notorious change of relationship between the adoptive 
parents and the children that were adopted by 
them. It usually happens that when a person is 
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adopted that person is an infant, and it not- 
unnaturally follows that after the .adoption | has 
taken place the infant will be taken to live with 
his adoptive parents ; but residence with the adoptive 
parents is not essential to valid adoption, as the 
learned advocate for the respondent inevitably 
admitted. An adult may be adopted, as in the case 
of Ma Gyi and two others v. Maung Po Tha (1) 
or, as in the present case, the adopted parent may 
die soon after the adoption has taken place. It is 
satisfactory in the nebulous state of the Dhammathats 
upon this subject that the law has been explained by the — 
Privy Council in two recent cases. Im Ma Ywet v. 
Ma Me and another (2) Lord Dunedin, delivering 
the judgment of the Board observed : 


“ It has already been laid down by this Board that, according | 


to the law of Burma, no formal ceremony is necessary to constitute 


adoption. One may go further and say that, though adoption isa 
fact, that fact can either be proved as having taken place ona 
distinct and specified occasion, or may be inferred from a course 
of conduct which is inconsistent with any other supposition. But 
in. either case publicity must be given to the relationship, and it is 
evident that the amount of proof of publicity required will be 
greater in cases of the latter category, when’ no distinct occasion: 
can be appealed to,” 


In Maung Thwev. Maung Tun Pe (3) Lord Philli- 
more, delivering judgment on behalf of the Judicial 
Committee, after citing the passage to which I have 
referred, added: © 


“it is most important that adoption with a view to inheritance 
which, in this community, takes the place of testamentary dispo- 
sition, should be made known to all those likely,to be concerned ; 





(i) 14 B.L.R. 15, (2) (1909) 36 1.A, 192 at p. 195. ~ 
(3) (1917) 44. LA, 251 at p. 254. . ‘ 
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*and their Lordships are anxious in no way to weaken what has 
been stated to this effect in former decisions.” 


In U May Oung’s Leading Cases on Buddhist 
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‘Law (1919 edition, at: page 128) the learned author Pace, CJ. 


observes that 


“the best evidence of an adoption is as to what actually tcok 
- place when the child was taken over by the adoptor. A deed 
‘may have been drawn up and executed; public announcement 
tay irave been made to relatives, neighbours, friends and others 
at a ceremony held for that or any other purpose ; the fact may 
have. been advertised in the press or information purposely 
_ circulated to the whole village or neighbourhocd ; or, at the very 
least, a few elders may have been called in to witness the 
_ handing over of the child. Proof of any of these, or, perhaps, other 
acts of volition would be sufficient to enable the Ccurt to 
‘pronounce for the adoption. And it may safely be held in all 
such cases that it is of the kétttiina variety on account of the 
formality observed.” 


In my opinion it is idle to contend in the 
circumstances of the present case that the adoption 
of the appellants, if otherwise valid, was rendered of 
‘no effect through want of publicity of the factum of the 
adoption. To my mind it is difficult to understand 
‘what more’ the parties concerned could have done to 
make public and formal the act by which U Po 
Thu Daw adopted these four children. A formal 
deed of adoption was drawn up and executed by 
U Po Thu Daw in the presence of a number of 
persons, (several of whom signed the instrument as 
attesting witnesses), who were called in to give 
publicity to the formal adoption by the execution of 
a deed,*and at the subsequent registration of the 
document at U Po Thu Daw’s house there were 
present. the sub-registrar, the civil surgeon, the 
family pongyi, a Chinaman who carried on business 
as in a large way as a draper in Henzada, a 
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Burmese. slipper manufacturer in the same town, a 
hardware merchant and ironmonger at Henzada - 
and the bank manager of the Co-operative Bank ; 
and one may well ask who else ought to ‘have 
been invited to the ceremony in order to give 
publicity to the formal adoption? From the evidence 
of Maung Tint, who was called as a witness on 
behalf of the respondent, it is clear that the news 
was all over the town within two or three days, 
because within that period he -himself heard’ the 
matter mooted in- Henzada. Maung Ba Myint, 
another witness called on behalf of the respondent, 
was specifically asked : 

“O. Did you khow of any adoption of any of Po Thant’s 
children during the lifetime of Po Thu Daw? 

A. I did not ray attention. I heard about the adoption soon 
after his death ”, 
and the death took place five days after the regis- 
tration of the deed. Maung Ba Shin also gave 
evidence to the effect that nine or ten days after 
the death of U. Po -Thu Daw “I learnt on enquiry 
that there had been an adoption by deed, and 
this in itself made me suspect that there would be 
litigation. 

The learned advocate for the respoudent relied 
upon certain passages in Manugye at pages 171, 
235 and 281 and the case of Ma Gyi and two others 
v. Maung Po Tha (1) to which reference has 
already been made, and contended that there had - 
not been such publicity of the adoption as would. 
justify the inference that the requirements of the 
Burmese customary law in that behalf lrad been 
complied with. In.my opinion the contention that 
the adoption was of no effect by reason of want 
of publicity wholly fails. 

(1) (1907) 14 B.L.R.. 15. 
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Lastly, the learned advocate on behalf of the 
respondent contended. that as U Po Thu Daw 
exectted the deed of adoption when he was in 
exlremis the. adoption ought to be treated as invalid 
upon the analogy of ‘the law relating to death-bed 
gifts. In order to establish his contention it was 
necessary for the learned advocate in the first place 
to satisfy the Court that U Po Thu Daw at the time 
when the deed was executed and/or registered was 
in ext¥remis. 


; In U Tezawunta v. Maung Zaw Pe and another 
(1) Mya Bu, J. observed 


“it is clearly deducible from the Burmese phrases quoted 
above that what is known as a ‘death-bed gift’ under the 
Burmese Buddhist Law is a gift made while the donor is in fact 
on his death-bed and about to die, or, in other words, when his 
death is imminent. In my opinion the gift must also be made by 
the donor in the hopeless expectation of death, or, as observed 
by their Lordships of the Privy Council in Ebrahiin Goolam Ariff 
v. Saiboo (2), ‘under pressure of the sense of the imminence of 
death’”, 


and I ventured to add that 


“when such a transfer is made by a Burman Buddhist whose 
death is imminent, and who is under an apprehension that 
his dissolution is at hand, it is commonly called a ‘death-bed’ 
gift, and a presumbplio juris et de jure arises that the transfercr 
intended the transfer to become operative after his death.” 


In my opinion there was no evidence before the 
Court at the trial to justify the conclusion that at 
the time when U Po Thu Daw executed the deed 
of adoptién he was in extremis. His behaviour on 
_the occasion of the execution as well as of the 
_ registration of the document destroys any such con- 

tention. The certificate of Dr. Banerji, if accepted,— 


* (1) (1932) LL.R. 10 Ran. 224 at p. 228, (2) (1908) LL.R. 35 Cal. 2, 
47 
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and I see no reason why it should not be,—is 
conclusive of the matter, and as I have. already’ 
pointed out it is not necessary that any reasdnable 
man should have expert evidence to assist him 
before he reaches the conclusion that no person 
in extremis could have signed his name so boldly 
and firmly as U. Po Thu Daw admittedly signed 
his name on the deed of adoption. 

Moreover, the evidence as to the nature of the 
illness from which U Po Thu Daw was suffering 
makes it. clear to my mind that he did not execute 
this document under pressure of the sense of the 
imminence of death or under an apprehension that 
his dissolution was.at hand. What was the matter 
with him? He was suffering from flatulence, and 
the cause of death given in the report of his death 
was intestinal colic. 

Ma Mu in the course of her evidence stated that | 
“itis not true that U Po Thu Daw was seriously ill about a 
month before his death. He fell seriously ill about two days 
before his death. U Po Thu Daw was in good health up to one 
or two days before his. death. Two or three days ‘before 
his death, the doctor U Tun Nyein was called to give 
douches to U Po Thu Daw as he was costive. In those two or 
three days U Tun Nyein did not come and treat U Po Thu Daw 
daily. I don’t know how many times U Tun Nyein came and 
gave douches to U Po Thu Daw in those two or three days.” 

Daw Mya stated that 
“it is not true that U Po Thu Daw was already ill at the time 
of the execution of the deed. Tun Nyein attended on Po Thu 
Daw three days before his death because Po Thu Daw was 
suffering from constipation, and he gave an enema. Tun Nyein 
had not to attend Po Thu Daw for a month ; he attended him for 
three days.” : 

The only other material. evidence upon this 
matter was that of Maung San Myat, an unqualified 
practitioner in medicine, who gave evidence on 
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ehalf of the respondent. He stated that he was 
alled in to see U Po Thu Daw. 


al examined the patient and after mixing the medicine 
had it administered. He was suffering from flatulence (lay- 
dik-tai)” 
‘his gentleman admitted 

I have never taken a course in medicine in any school 
2cognized by the Government. I learned medicine from my 
arents.’> 
Ie was asked by the Court several times what 
ind of medicine he gave to the patient and he 
nswered. 

datse. There are several kinds of salt. ‘There were yan, 
fum, ammonia and Epsomsalt. Yan is saltpetre. I mixed all 
aese ingredients myself. I mixed them with lemon juice.” 
“here can be little doubt, I think, that so far from 
J Po Thu Daw on the 2nd of November or on the 
‘9th of November being in extremis or being under 
n apprehension that his dissolution was at hand 
1e was suffering from constipation and flatulence, 
nd it may be that afterwards this developed into 
. stoppage in the bowels from which he died, In 
ny opinion, although U Po Thu Daw may have 
yeen unwell on the 29th of November there is not 
1 scintilla of evidence to justify a finding that at 
he time when he executed the deed of adoption 
wx had it registered he was im extremis or in such 
, condition as would give room for the doctrine 
‘elating to death-bed gifts to operate. That is 
sufficient to dispose of the contention that the 
loctrine relating to death-bed gifts could have 
iny application by analogy or otherwise in the 
sircumstances of the present case, because the facts 
1ecessary to bring the doctrine into play have not 
yeen proved. However, as the learned trial. Judge 
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has decided this case in favour - of . the. respondent: 
upon the footing that the doctrine of the Burmgse: 
customary law relating to death-bed gifts by. analogy 
applies to adoption, it is undesirable that, it should 
be supposed that I see eye to eye with the learned. 
District Judge in this matter. In the first place the 
authorities are against him.. _ : ar ee 

In Mi Man and one v. Maung Gyi and three. others. 
(1) McColl, A.J.C. said 


‘the adoption of a child though it no doubt affects prejudicially: 
the expectations of the prospective heirs cannot on that account 
be considered invalid any more than the marrying of a second 
wife could be. Mcreover, the adoption of a child with a view to 
his inheriting is recognized, and there appear to be no restrictions. 
whatever as to persons or occasions. I know of no texts for bidding 
a so-called ‘ death-bed’ adoption, and therefore such an .adoption: 
must be held to be valid. Moreover, there cannot be the same: 
objection to such an adoption as there is to a ‘death-bed’ gift from: 
the standpoint of Buddhist law (assuming that itis averse to 


- testamentary adoption), because a death-bed gift would enable a 


person to disinherit his own children in favour of astranger, 
whereas a death-bed adoption if there were natural children 
would merely have the effect of diminishing their portion,” | __ 
The view upon this subject that was taken “in 
Mi Man and one v. Maung Gyi and three.,. others 
(1) by McColl, A.J.C. was expressly endorsed and 
affirmed by a Divisional Bench of this -Court.in 
Ma Gyi and others v. Maung Pye and one(2). In 
ue case Brown and Mosely, JJ. observed = 


‘an additional ground has been argued in appeal, that such’ an 


- adoption shortly before death, which has the effect of disentitling 


natural heirs, is opposed to Buddhist law. That this is not so ha: 
been very clearly shown in the. case of Mi Man v. . Maung Gy 
(1); a decision with which we are in agreement.” 


One has always to tread delicately when endeavouring 
to discover the source and. sanction of such. an doctring 


aera 


ee: (1914-16) 2.U.B.R; 87, ' (2) Civil’ First App. No, 25°of:1931. 
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i$ that relating “to death-bed gifts in Burmese 
customary law. But it appears to me, as at present 
idvised, that the real ground upon which in ancient 
imes it was considered desirable that when a man’s 
lissolution was imminent -he should not be allowed 
to make .a death-bed gift was that by so doing he 
would be able to cripple the family by dissipating 
the material resources from which it derived its 
livelihood. In Burma, as in other agricultural 
countries, a family depends largely for its means 
of subsistence upon being able to possess and till a 
sufficient area of land. During a man’s lifetime he 
may do what he likes with his own; but it may 
well have been regarded as extremely undesirable 
that a man should make such a disposition of his 
property inter vivos as would necessarily have the 
effect of depriving the family after his death of the 
property from which it obtained its livelihood. It 
was probably for that reason, as it seems to me, 
that it was laid down that any transfer inter vivos 
which would have the effect, and which was made 
with the intention, of operating after the death of 
the transferor should be regarded as invalid as 
against the heirs, because the effect of the transfer 
might well be to transfer to a stranger the family 
‘property from which the members of the family 
obtained a livelihood, and, I apprehend, the doctrine 
relating to death-bed gifts was enforced to prevent a 
man at the point of death from making such a dispo- 
sition, because at such a time it must necessarily be 
his intention that the gift should. operate not during 
this lifetime but after his death, In Manu Wunnana 
Dhammathat, section 344, it is ‘laid down that 


when parents ‘are lying or strickerni down never to rise again 
‘while on their death-bed, if either of them give their property 
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to another person (i.e. a stranger) such a gift of the property: 
is invalid, and it shall be divided and shared as inheritance.” 
The view which I hold on this subject appears: 
to have found -favour with Adamson, JtC. in 
Ma Pwa Swev.Ma Tin Nyo (1) and with Twomey, 
J.C. in U Naga and others v. Maung Hla (2). In 
the latter case the learned Judicial Commissioner’ 
observed 


“the passage from the Manu Wunnana Dhammathat (section 344) 
cited in that judgment refers to the case of parents who are stricken 
down never to rise again, and declares that in such circumstances. 
a gift of property away from the ordinary heirs is invalid.’ 
I desire to reserve my opinion as to whether it is: 
permissible for. a person in extremis to make a. 
gift of any part of his property to one or niore of 
his heirs. Such a transfer would not appear to violate 
the doctrine relating to death-bed gifts, because the 
transfer would not have the effect of transferring 
the family property from the family itself. If the 
opinion which I have expressed in connection with 
the origin and sanction of the doctrine of death-bed 
gifts is sound it follows that such a doctrine cannot 
by analogy be applied to a death-bed adoption,. 
because the effect of adoption is not to transfer 
property away from the family, but by creating an 
heir or adding to the number of the heirs to keep 
the property within the family. For these reasons, 
in my opinion, the application to adoption of thé 
doctrine relating to death-bed gifts cannot be justified 
as being in consonance with principle’ or with 
authority. : 

One other question remains for consideration. 
It has been laid down that under the Burmese 
customary law no adoption of an adult.can take place 


— 


(19 (1902-03) 2 U.B.R. ¢ (2) (1907-09) 2 U.B.R. Gift 7, 
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without his or her consent [Ma Gyi and two others 
v. Maung Po Tha (1)]. So far as Ma Mu is 
concerned, she actually executed the deed of adop- 
tion in which she formally consented to become the 
adopted child of Po Thu Daw. 

Of course, if Ma Mu.was validly adopted by 
U Po Thu Daw, and I have no doubt whatever 
that she was, there is an end of the plaintiff 
respondent’s case, and it becomes unnecessary 
for the purpose of disposing of this appeal to 
decide whether the other three children were validly 
adopted or not. Butas this question has been fully 
argued, and in order, if possible, to prevent 
any further litigation in respect of the succes- 
sion-to U Po Thu Daw’s estate it is well, I think, 
to add that in my opinion all the four children 
were duly adopted. Maung On at the time of the 
adoption - was of age, but it is clear from the 
evidence that he had for a long time regarded 
U Po Thu Dawand Daw Aye Mya as his adoptive 
parents. He stated that U Po Thu Daw had told 
him that he had asked U Kyaw Zan to prepare a 
deed of adoption,. and that when he returned to 
Henzada two or three days before U Po Thu Daw’s 
death he told Maung On that the deed of adoption 
had been registered. It is plain from the evidence 
that at all material times both before and after the 
deed was executed Maung On consented to become 
the adopted son of U Po Thaw. As regards the 
other two children, who were minors, their natural 
parents U Po Thant and Daw Mya expressly stated, 
in the deed of adoption which they signed, that 
they consented to these children being adopted in 
keittima form by U Po Thu Daw. 


{1) (1907) 14 B.L.R. 15. 
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The result is that the appeal is allowed, the order 
from which the appeal is brought set aside, and the 
petition dismissed. As regards the proceedings in 
the District Court, in our opinion the right order is 
that the costs therein awarded be refunded to the 
appellants by the respondent. We think that the 
appellants 1 to 4 are entitled to their costs of this 
appeal, ‘advocates’ . fees, senior advocate 30 gold 
mohurs, junior advocate. 20 gold mohurs. 

BaGuLey, J.—I agree that this appeal must be 
allowed. I would like to reserve the point about 
the adoption of all the four appellants. The 
adoption of Ma Mu is undoubtedly proved in my 
opinion, and if her adoption is good, U Nyun is 
not the heir, and is therefore not entitled. to letters 
of administration. 


APPELLATE CIVIL. 


Before Sir Arthur Page, Kt., Chief Justice, and Mr. Justice Baguley. 


DAWSONS BANK, LTD. 


v. 
MA MAY anD OTHERS.* 


Burmese customary law—Guardian of iminor’s property—Mother not a de jure 
guardian—De facto guardian—Powcer to dispose of property—Legal. 
necessity or minor’s benecfit—Guardians and Wards Act (VIII of 1890), 
s. 27. ‘ 

Under Burmese customary law a mother is not recognized as the lawful 
guardian of ihe property of her minor children, and unless appointed a~- 
guardian under the Guardians and Wards Act she is not the de jure 
guardian of their property, The mother has no power as a de facto 
guardian to dispose of the property of her minor children for legal neces- 
sity or for their benefit. x é 

A.R.V. Chettyar Firm v. Maung Hla Gyi, LL.B. 6. Ran. 329; 
C.T.V.E. Chetiyar v. Ma Saw Mwe, ILL.R. 12 Ran. 47; Maung Thin. Maung: 
v. Ma Saw Shin, 1.L.R. 11 Ran. 193; Ranja Khan v. Ma Chit, Sp. Civil. 
2nd App. 563 of 1930, H.C. Ran.—approved, . : er 


* Civil First Appeal No. 160 of 1933 from the judgment of the District 
Court of Pyapén in Civil Regular Suit. No. 46 of:.1932. . 
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A person by becoming a de facto guardian of a minor is not thereby 
invested by Jaw. with any powers over the property of a minor. S. 27 of 
the Guardians and Wards Act applies to guardians recognized by the law 
whether or not they have been appointed guardians under the Act, and does 
not corer any power upon a person who without any lawful authority in 
‘that behalf has usurped the position of a guardian, or has taken upon him- 
‘self the care of the property of a minor. : 

: Imambandi v. Mutsaddi, \.L.R. 45 Cal. 878; Mata Din v. Sheikh Ahuiad, 
39 LA, 49—followed. : 
Bon Kwi v. S.K.R.S.K.R. Firm, LL.R. 8 Ran, 172—distinguished, 


Young for the appellants. Though there is nothing 
in. Burmese Buddhist Law on the subject of natural 
or _de facto guardians, [see C.T.V.E. Vyravan 
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widow, insert without. 


were minor children in that case also. 

Under Hindu and Mahomedan systems of law 
a de facto guardian is given power under certain 
circumstances to alienate the family property where 
such alienation is for legal necessity or for the 
benefit of the -minor, and there is no reason why 
such a rule should not apply to the present case. 
It is also significant that the definition of the 
term ‘‘guardian” in s. 4 of the Guardians and 
Wards Act is couched in very wide terms. 





(1) LL.R. 12 Ran, 47... . (2) LL.R. 8 Ran. 172, 57 LA. 38. 
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Hay for respondents 3 to 6. Guardianship is . 
a matter unknown to Burmese Buddhist Law. and 
as pointed out in Maung Thin Maung v. Ma Saw 
Shin (1) a de facto or natural guardian cannot 
validly dispose of or encumber the properties of 
the minors without the leave of the Court. Such 
a guardian is merely an intermeddler. 

If money is expended on account of the minor’s 
legal necessaries the plaintiff has other remedies. 


Ray for the 7th respondent. - 


PAGE, C.J.—This appeal is dismissed. 

“The suit out of which the appeal arises was. 
brought by the appellant Bank to enforce a mort- | 
gage in its favour executed by. the Ist respondent, 
the 2nd respondent her daughter, and by the Ist 
respondent purporting to act as the guardian and 
on behalf of the respondents 3 to 6, her minor’ 
children. The 7th respondent is impleaded as a 
puishe mortgagee, . 

The sole question to be determined in the 
appeal is whether the interest of the minor respon- 
dents 3 to 6in the property subject to the mortgage 
is bound by the mortgage. 

The trial Court held that it was not. In my 
opinion it is plain that the decision of the trial 
Court was correct, and that the suit as. against 
these eta fails both on the law and the 
facts. 

In paragraph 2 of the plaint it. is alleged that 
“the Ist defendant who is the mother anc natural 
guardian of the 3rd, 4th, 5th and 6th defendants 
acted on behalf of her minor children in creating 


(1) LL.R, 11 Ran. 193. 
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the mortgage, which was effected for legal family 
necessities and for the welfare of the minors.” 

Now, it is not contended, and in my opinion 
there is no ground for supposing, that under Burmese 
customary law a mother is recognized as the lawful 
guardian of the property of her minor children, and 
as in the present case the Ist respondent has not 
been appointed the guardian of respondents 3 to 6 
under the Guardians and Wards Act she is not the 
de jure guardian of their property. It is urged, 
however, that as under Hindu and under Muham- 
medan law de facto guardians are recognized as 
possessing authority in certain circumstances to 
alienate or otherwise dispose of the property of 
minors, in like manner a de facto guardian of a 
minor under Burmese customary law can dispose 
of the property of the minor for legal necessity or 
for the benefit of the minor. In my opinion under 
Burmese: customary law no power is given to a 
de facto guardian of a minor to dispose of the 
immovable property of the minor. : 

In Ranja Khan v. Ma Chit (1) this question was 
_ considered by Carr, J. and in course of the judgment 
his Lordship observed 
“T know of no provision in the Buddhist Law which gives any 
one authority to deal, as guardian, with the property cfa minor, 
arid it follows therefore that in the case of a Buddhist the only 
person who can, as guardian, deal with that property is a 
guardian who has been appoinied by the Court. In that view 
Maung Chit Yon “had no authority whatever to execute the 
conveyance in question, and therefore that conveyance could 
have no effect whatever. In other words, it was void in so far 
as it purported to affect the property of the minors.” 

[see also A.R.V. Chettyar Firm and three others v. Maung 
Hla Gyi and two others (2); Maung Thin Maung and 





(1) Sp. Civ. Sec. App. No. 563 of 1930. (2) (1928) ILL.R: 6 Ran. 329, 
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others v. Ma Saw Shin and others (1); and C.T.V.E. 
Vyravan Chettyar v. Ma Saw Mwe and others (2)}; 
It is of interest that Baguley, J. in Maung Thin Maung 
and. others v. Ma Saw Shin and others (1) came to 
the same conclusion on this matter as Carr, J. reached 
without having had his attention drawn to the decision 
of Carr, J. to which reference has been made. In 
Trevelyan’s Law relating to minors, (6th edition, 


at page 167), the learned author stated that 


“the law applicable to persons. other than Hindus and 
Mahomedans does not permit guardians, other than those appoin- 
ted by the Court, or having power given to them by the 
instrument appointing them, to sell or charge the immoveable 
property of their wards.” 


In this connection the observations of the Judicial 
Committee in Mata Din v. Sheikh Ahmad Ali: (3) 
and Imambandi v. Mutsaddi (4) are in point. In 
Mata Din v. Sheikh Ahmad (3) Lord Robson, who 
delivered the judgment of the Board, observed 
“it is urged on behalf of the appellant that the elder brothers 
were de facto guardians of the respondent, and, as such, were 
entitled to sell his property, provided that the sale was in order 
to pay his debis and was therefore necessary in his interest. 
It is difficult to see how the situation of an unauthorized 
guardian is bettered by describing him as a ‘de facto’ guardian. 
He may. by his de facto guardianship, assume important respon- 
sibilities in relation to the minor’s property, but he cannot 
thereby clothe himself with legal power to sell it.” 


And in Imambandi v. Mutsaddi.(4) Mr. Ameer Ali, 
in the course of the judgment of the Judicial Committee, 
referring to the position of amother under Mohamedan 
law. observed that . 
- (1): (1933) LLL.R, 11 Ran: 193; (3) (1911) 391.4049 at p, 552° 
(2) (1933) LL,R.12'Rani 47. (4) (1918)L.L.R, 45 Cal. 878, 
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“ the’ mother has no larger powers to deal with her minor 
child’s property than any outsider or non-relative who happens 
to bave charge for the time being of the infant. The term 
‘de facto guardian’ that has been applied to these persons is 
misleading : it connotes the idea that people in charge of a 
child are by virtue of that fact invested with certain powers 
over the infant’s property. This .icea is quite erroneous ; and 
the judgment cf the Board in Mate . Din v. Ahmad Ali (1) 
clearly indicated it.” 


After referring to the passage in Mata Din’s case (1) 
which I have quoted his Lordship proceeded, 


“when the mother is the father’s executrix, or is appointed 


by the Judge as guardian of the minors, she has all the powers 
of a de jure guardian. Without such derivative authority, if 
she assumes charge of their property of whatever description 
and purports to deal with it, she does so at her own risk, 
and her. acts are like those of any cther person who arrogates 
an authority ‘which -he does not legally possess. She may incur 
responsibilities, but can impose no obligations on the infant.” ' 


In my opinion section 27 of the Guardians and 
Wards Act applies to guardians recognized by the law 
whether or not they have been appointed guardians 
under. the Guardians and Wards Act, and does not, 
and. was not intended to, confer any power upon a 
person who without any lawful authority in that behalf 
has usurped the position of a guardian, or has taken 
upon himself the care of the property of a minor. 

. For these reasons, in my opinion, the mortgage in 
suit did not in any way affect the right or interest of 
the four minor respondents in the property subject to 
the mortgage. 

: As the decision of the Judicial Committee in Bon 
Kwi and others v. S.K.R.S.K.R. Firm and others (2) 
was relied upon by the appellant it is well to point out 





s:(1}: (1911) .39..A. 49 atp. 532+ © (2) (1929) LL.R: 8 Ran. 172; $7 1,438, - 
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that in Bon Kwi's case the Judicial Committee did not - 
purport to lay down any principle of law, and expressly 
held that their decision in that case was based solely 
upon the facts, inter alia that the de facto manager of 
the property had received the assent of the heirs in 
connection with the way in which she had dealt with 
the family estate ; no question relating to her authority 
to alienate the property of the minors being either 
mooted or determined at the hearing before the 
Judicial Committee. : 

As the claim of the plaintiff Bank fails in law it is 
unnecessary for the purpose of disposing of the appeal 
to consider whether the mortgage in suit was executed 
for legal necessity or for the benefit of the minor 
respondents, this issue being one which in my opinion 
does not arise and is not ad rem. But as the learned 
District Judge found in favour of the appellant upon 
that issue it may be well to point out with all respect 
that, in my opinion, itis manifest that the mortgage 
could not be justified on either ground. 


[On the facts his Lordship held that the mortgage 
was not effected. for iegal necessity or for the benefit 
of the minors and that the appeal must be dismissed, ] 


BacuLry, J.—I agree that this appeal must be 
dismissed with costs. , 

In this case the appellant Bank desire to enforce a 
mortgage of immovable property belonging to certain 
people who did not themselves execute the mortgage 
bond. It is for them to show that the mortgage bond 
was executed by some person who had authority to 
bind the interest of the people who did not execute it, 
They claim that the bond, executed by the mother of 
these minors for necessaries, binds their interest. 
There is no authority of any kind to show that a Burmese 
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Buddhist mother, qua. mother, can dispose of her minor 
children’s interest in immovable property. .She is 
not their agent. and, therefore, can only dispose of 
their property as their guardian. She has not been 
appointed or declared their guardian by any Court. 
‘There is nothing to show that there is any Burmese 
customary law which enables a Burmese Buddhist 
minor’s guardian to dispose of the minor's property ; 
so her power to bind must be deducible somewhere 
from “the Guardians and Wards Act, from principles 
of justice, equity and good conscience or from the 
general law of minors. 

Great reliance was placed on Bon Kwi's case (1) as 
being a case in which it has been held that an adminis- 
tratrix de son tort of a person’s estate can bind all those 
interested in the estate some of whom were minors 
and also her children if she executes boi fide for good 
consideration a mortgage for the benefit of the estate, 
It is possible that the ruling of the Privy Council in 
that case may in this particular instance have recognized 
atransfer by the administratrix, who was also the mother 
or step-mother of the minors, but the judgment does 
not show that their Lordships recognized that they 
were dealing with a minor’s interest. The question of 
minority was never raised before them. ‘the Judicial 
Committee never decides any point which is not raised 
before it, nor can its decision, be taken as giving 
any countenance to a proposition which it does not 
directly purport to decide [vide Moment’s case (2)]; so, 
even if the administratrix in Bon Kwi’s case did execute 
a mortgage which interfered with the rights of minors 
and it was held to be good by the Privy Council, that 
decision cannot be quoted in support of the proposition 
that any person can under any circumstances bind the 


(1) (1929) LL.R..8 Rati. 172, (2) 7 L.B.R. 10 at p. 13. 
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interest of minors even if the transaction is for the 
benefit of the minors, because the question of minority 
was never raised before the Privy Council. There ate 
published judgments of this Court from which it might 
be argued that when a mortgage of this nature is not 
proved to be for the benefit of the minors, it does not 
bind the interest of the minors, but that when it is for 
their benefit it does bind their interests, vide A.R.V. 
Cheityar v. Maung Hla Gyi (1); Maung Thin Maung 
v. Ma Saw Shin (2), and C.7.V.E. Vyravan CRettyar 
v. Ma Saw Mwe (3). It was, therefore, forthe Bank 
to prove affirmatively that this mortgage was for the 
benefit of the minors if it desired to take advantage of 
this deduction, if the deduction were warranted, and 
no special rules about the parties being bound by the, 
mortgage bond are applicable in the present case” 


. because all such rules apply to cases of Hindu guardians: 


of Hindu infants and Mohamedan guardians of 
Mohamedan infants. Section 6 of the Guardians and 
Wards Act appears to suggest that the rights of a 
guardian under the personal law of any race are not 
intended to be interfered with by the passing of the 
Guardians and Wards Act. 

It is,stated that the money was advanced to pay off 
two mortgages, one for Rs. 10,000 and one for Rs. 8,000 
and to release from pledge various articles of jewellery, 
etc. The release of articles of jewellery from pledge 
cannot be regarded as benefiting the minors, in fact, 
that was the object for which loans were made in the 
case reported in C.T.V.E. Chelty v. Ma Saw Mwe (3). 
There remained. the two mortgages of the minors’ 
property which were paid off. With regard to the 
money borrowed on the mortgage for Rs. 8,000 it is 





(a). 928) LL.R. 6 Ran. 329. . —(2)--(1933) LL.R, 11. Ran, 193. - 
" (3); (1933) ILL-R. 12 Ran, 47, 
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thitted that Rs. 7,300 of that money was devoted to 
iying land in the sole name of the minors’ mother, 

d most probably the sum of Rs. 700 over went in 
cidental expenses for stamp, registration, etc., in 
mnection with this purchase. With regard to the 
3. 10,000 mortgage, that is said to have been given 
r.expenses for litigation to protect the minors’ 
‘operty. The money, however, was advanced a month 
fore apy suit was filed against the minors to deprive 
em of their property. This money was probably 
vent for legal assistance for the minors’ mother in the 
iminal case filed against her. Itis said that money 
as freely spent on lawyers in this case, special launches 
-ovided and so on, but no special expenses of that 
wrt were spent in connection with the civil case, which 
as filed after the money was advanced as that case 
as. tried'-in Rangoon with Rangoon lawyers. ~The 
ank’s agent says that he ascertained that the minors 
id their guardian had been engaged in litigation, but 
e made no effective enquiries and never even asked 
1eir lawyers what the expenses of the minors were, 
nd it requires a stretch of imagination for one to 
nderstand how this Rs. 40,000 could be expended 
ghtly and prudently in safeguarding the minors’. 
roperty in an. estate worth only Rs. 60,000. At the 
me that these expenses were-incurred the minors 
rere entitled, together with their mother, toan income 
f approximately Rs. 14,000 a year, and, living as they 
iid in a small village, they must have been regarded 
§ exceedingly wealthy and money could easily have 
een found to pay lawyers if. they are attacked in 
ny way. 

Once it has been shown thatthe Bank have failed to 
srove that the money was borrowed for the purpose of 
afeguarding the minors’ estate, this case came under the 
general rule laid down in the cases already mentioned 
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and was bound to fail but, as has been shown in the 
judgment of My Lord the Chief Justice if these eases 
lay down as an exception to the general rule that < 
mortgage executed by an unauthorized guafdian ‘i: 
valid if the money is used for necessaries or for the 
benefit of the minors, that exception is not warranted 
and my remark in C.T.V.E. Chettyar’s case (1) on pag 
53 “Under very special circumstances a mortgags 
might be effected for raising money to save the 
property,” which is purely obifer, is not correct. 


CIVIL REVISION. 


Before Mr, Justice Dunkley. 


A.K.A.C.T.V. CHETTYAR 
v. 
R.M.A.R.S. FIRM aND OTHERs.* 


Valuation for jurisdiction—Civil Procedure Code (Act V ef 1908), O. 21, r. 63 
Suit by creditor—Avoidance of transfer—Transfer of Property Act iV 
1882 and XX of 19291, s 53—Representative suift—Value of prope: 
transferred— Criterion for jurisdictien—Benefit of the decree. 


When a suit is brought under the provisions of Order 21, rule 63, of i 
Civil Procedure Code. by an attaching creditor to establish his right to attz 
and bring to sale certain property, and in order to succeed it is necessary 
avoid a transfer of the property on the ground that the transfer has been mz 
with intent to defeat or delay the creditors of the transferor, the shit must 
brought in the form of a representative suit for the benefit of all the credit 
of the transferor, The valuation of the suit for the purpose of jurisdictios 
the value of the property transferred, and not the amount of the attach 
creditor’s decree. If the creditor succeeds in the suit the decree enures for 
benefit of all the creditors of the debtor, both present and future. 


Pillai v. Muthuraman, U.L.R. 33 Mad. 205—yeferred to. 
R.R.O.O. Chettyar Firm v. Ma Sein Yin, LL.R. 5 Ran, 588—considered. 


Basu for the applicant. - 


Hay for the respondents. 





* Civil Revision No. 116 of 1934 from the judgment of the District C 
‘of Pyap6n in Civil Appeal No. 44 of 1933,’ . a ; 
mt) (1933) LL.R. 12 Ran. 47. . 
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DuNKLEY, J.—This application raises a question . 


f *peouniary jurisdiction of considerable importance. 
‘he plaintiff-applicant obtained a money-decree 
gainst Ma Tin and a number of other persons, and 
a execution of that decree attached certain immovable 
roperties said to be worth more than Rs. 70,000. 
‘he 1st defendant-respondent frm applied for 
emoval of attachment on the ground that the 
ttached properties had been transferred to them by 
he judgment-debtors by a registered deed of sale, 
nd the application was successful. Thereupon the 
jaintiff-applicant brought a suit under the provisions 
f Order XXI, rule 63, of the Code of Civil 
-rocedure, for the purpose of establishing his right 
o attach and bring to sale these properties in 
xxecution of his decree. He valued his suit for 
yurpose of jurisdiction at the sum of Rs. 2,213-4-0, 
yeing the amount of his decree, and brought it in 
he Subdivisional Court of Kyaiklat. It was, however, 
1eld by the Subdivisional Court that the correct 
valuation for jurisdiction was the value of the 
wroperties in suit, and the plaint was directed to be 
‘eturned to be filed in the proper Court. On appeal 
‘0 the District Court of Pyapén, the learned District 
‘udge held that the proper valuation for jurisdiction 
was, not the value of the attaching creditor’s decree, 
out the total value of all the decrees which had 
seen obtained against the same judgment-debtors. 
[In my opinion the decision of the learned Sub- 
divisional Judge was correct and that of the learned 
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District Judge was plainly wrong. In the case of 


R.R.O.0. Chettyar Firm v. Ma Sein Yin (1), it was 
held that a creditor whose attachment has been 
raised, and who avails himself of the right given 
by Order XXI, rule 63, of the Code, can sue on his 
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own behalf alone for having the alienation declared 
void, without mention of any other creditors or their 
debts, but in view of the provisions of section 53 of 
the Transfer of Property Act, as substituted by the 
Amending Act of 1929, this decision is no longer 
good law. The 4th clause of sub-section (J) of 
section 53 is in the following terms : 


“A suit instituted by a creditor (which term imwcludes : 
decree-holder whether he has or has not applied for execution o: 
his decree) to avoid a transfer on the ground that it has bee: 
made with intent to defeat or delay the creditors of th 
transferor, shall be instituted on behalf of, or for the benefit of 


all the creditors.” 


Consequently, it is quite clear that when a suit i 
brought under the provisions of Order XXI, rule 6: 
of the .Code of Civil Procedure, by an attachin 
creditor to ‘establish his right to attach and brin 
to sale certain property, and in order to succeed 
is necessary to avoid a transfer of the property o 
the ground that the transfer has been made wit 
intent to defeat or delay the creditors of tl 
transferor, or, as it is stated in the plaint in th 
particular suit, that the transfer ‘“‘is collusive, sha 
and benami”’, the suit must be brought in the for 
of a representative suit on behalf of or for tl 
benefit of all the creditors of the transferor, and t: 
provisions of Order I, rule 8, of the Code of Cr 
Procedure, will be applicable to such a suit. T. 
transferee and the judgment-debtors as_transferc 
will be necessary defendants in such a suit. In t 
present -case the suit was properly brought as 
representative suit, and the procedure laid down 
Order I, rule 8, of the ‘Code of Civil Procedu 
was correctly adopted. The question then arises 

to what is the proper valuation of such a suit 
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ye purpose of jurisdiction, and to my mind the 
nswer is plain, and that is. that the valuation for 
urisdietion must be the value of the properties 
ransferred. It obviously cannot be the amount of 
he decree sought to be executed, for, if the suit is 
uccessful, then the decision will be res judicata 
und the transfer will be declared vvid not only in 
avour of the attaching creditor but in favour. of all 
ther existing creditors. Moreover, the valuation 
cannot® be the sum total of the debts due to all the 
existing creditors, as held by the learned District 
Judge, for the term “creditor” includes not only 
sreditors at the time of the assignment but also those 
who subsequently become creditors. See Thomas 
Pillai and others v. Muthuraman Chettiar . and 
another (1). The éftect of such a suit, if successful, 
is to avoid the transfer for the benefit of all creditors, 
both present and future, and, consequently, it is 
clear that the valuation of the suit for the purpose 
of jurisdiction must be the value of the property 
transferred. : 

It is perhaps. desirable that I should add that 
different considerations would apply when the suit 
of the attaching creditor does not involve the 
avoidance of any transfer of property. In such a 
case section 53 of the Transfer of Property Act has 
no application and the suit need not be brought as 
a representative suit, and its valuation for jurisdiction 
would be the amount of the decree sought to be 
executed or the value of the property, whichever is 
less. 

' This application, therefore, fails and is dismissed 
with costs throughout, advocate’s fee in this Court 
five gold mohurs. 


(1) (1909) LLL.R. 33 Mad. 205. 
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1934 The plaint will now be returned to the plaintiff- 


AKACT. applicant, who will be directed to insert therein a: 
CHETTYAR 
v. proper valuation of the suit for the purpese ° of 


RUS: jurisdiction and to file it in the District Court, 
DUNKLEY, J. 
APPELLATE CIVIL. 
Before Mr. Justice Dunkley. 
1934 MAUNG TUN THEIN ». MAUNG SIN-* 
July 2. 


Representative suit—Leave to file suit—Public notice—Omission to give notice-— 
Repair of omission— Attachment in execution—Declaratory suit following 
Courl’s order—Couxt-fee—Value for jurisdiction—Civil Procedure Code 
(Act V of 1908), O. 1, r. 8; O. 21, rr. 58, 63, 


4 plaintiff who wishes. to file a representative suit must first obtain the 
leave of the Court in that behalf, and the Court must give public notice of the 
suit. But the omission to do so is not fatal to the maintenance of the suit and 
the Court can at any time order notice to issue, and the Appellate Court may 
also remand the case to repair the omission. 

Shiam Lal vy, Lalli, LL.R. 44 All. 231-.-followed. 

Where there has been a claim to attached property in execution proceedings 
under Order 21, rule 58, of the Civil Procedure Code, and a suit for a 
declaration of the right to attach this property is filed under rule 63 the suit is 
a suit to alter a summary decision or order, and the court-fee thereon is Rs, 10. 
The valuation for jurisdiction in such a case is different, and depends upon the 
value of the attached property. 

Phul Kumari v. Misra, 1.L.R. 35 a 202; U Po Thin v. O.A.O.K.R.M. 
Firm, 1.L.R, 5 Ran, 699 ~followed, ‘ 

A.K,A.C.T.V, Chettyar v. R.M.A.R.S. Firm, LL.R.12 Ran. 666—distinguished- 


E Maung for the appellant. 


No appearance for the respondent. 


DuNKLEY, J.—This appeal has unfortunately been 
heard ex parte because the points raised are of 
considerable importance. It arises out of a suit 
brought by the  plaintiff-respondent against the 





* Civil Second Appeal No. 86 of 1934 from the judgment of the District 
Court of Bassein in Civil Appeal No. 47 of 1933. ‘ 
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fendant-appellant, in the Subdivisional Court of 
yonpyaw, under the provisions of Order 21, rule 63, 
the *Code of Civil Procedure. ‘The respondent. 
tained a decree in the Subdivisional Court, 
yonpyaw, against two persons, named U Tok and 
aw Shin, and in execution of that decree he 
cached certain movable and immovable properties. 
ve appellant then laid a claim, under the provisions: 
rule 58 of Order 21, on the ground that the 
opertiés belonged’ to him, and his claim was 
.ccessful and the attachment was removed. He 
ised his claim upon two registered deeds whereby 
e attached properties had been transferred to him 
7 U Tok and Daw Shin.” The respondent thereupon 
ed a suit under. the provisions of Order 21, rule 63, 
leging that the registered deeds were sham transac- 
ons executed without any consideration in order to 
sfeat and delay the claims of the creditors of 
Tok and Daw Shin. In paragraph 1 of his plaint 
2 said “that the plaintiff files this suit for his 
enefit as well as for the benefit of all the other 
editors (if any) of U Tok and Daw Shin, his 
idgment-debtors.”’ ' ‘ok 
Two ‘points have been raised before me in this 
scond appeal. It has, in the first place,’ been’ 
rgued that as the suit sought to- avoid certain. 
‘ansfers as having been made with intent to defeat 
r delay the creditors of the transferor, the provisions 
f section 53 of the Transfer of Property Act, as 
ubstituted by the Amending Act of 1929, were 
pplicable, that, therefore, the judgment-debtors were 
ecessary parties to the suit and the suit must be 
ought as a representative suit, that the permission 
f the Court had to be obtained, and that the 
wovisions of rule 8 of Order 1 of the Code of 
Divil Procedure were applicable to the suit. I am 
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of opinion that this contention must be sustaingd. 
In my judgment in Civil Revision No. 116 of 1934* 
I have held that, when a suit is brought under*the 
provisions of Order 21, rule 63, .by an attaching 
creditor to establish his right to attach and bring 
to sale certain property, and in order that he may 
succeed it is necessary to avoid a transfer of the 
property on the ground that the transfer has beer. 
made with intent to defeat or delay the creditors o: 
the transferor, the suit must be “brought in the form 
of a representative suit, on behalf of or for the 
benefit of all the creditors of the transferor, and the 
provisions of Order 1, rule 8, of the Code of Civi 
Procedure will be applicable, and the transferee: anc 
the judgment-debtors, ‘as transferors, will be necessar: 
defendants in such a suit. The plaint in the presen 
suit was properly framed as on behalf of or for th. 
benefit of all the creditors of the judgment-debtors 
but the judgment-debtors were not joined as defen 
dants in the suit, nor were the provisions of Order 1] 
rule 8, observed. It has been held by a Full Benc 
of the Allahabad High Court in the case of Shiar 
Lal v. Mussammat Lalli and others (1) that | 


“Order 1, rule 8, of the Code of Civil Procedure (190! 
requires that when a plaintiff brings a suit in a representatiy 
capacity he must first obtain the leave of the Court to bring suc 
a suit, and when the leave is granted, the Court shall issue noti 
that the suit has been instituted. The provisions. of the sectic 
as to the isstie of notice are peremptory and the Court is bound. 
issue notice as required by the rule. If, however, the Cou 
omits to issue notice, the result is not necessarily that the enti 
suit is vitiated and must be dismissed. The irregularity may | 
cured in appeal by the Appellate Court remanding the case to tl 
Court of first instance in order that the omission may 

repaired.” 
* Reported at LL.R. 12 Ran. 666,—Ed. 

(1) (1924) LL.R. 44 All. 231. 
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The second point which has been. raised is that,- 


as. section 53 of the Transfer of Property Act is 
applicable, the effect of the decree is to avoid the 
transfers in question, and therefore a suit for a 
bare declaration does not lie but an additional 
prayer for the avoidance of the transfers must be 
added. It is urged that although the plaintiff can, 
under the provisions of section 7, clause (iv) (c), of 
the Court-fees Act, value the consequential relief at 
suth amount as he desires, the valuation of the 
suit for court-fee and jurisdiction must be the 
same, and therefore the valuation which the plaintiff 
puts upon the consequential relief must determine 
the Court in which the suit is brought. In my 
opinion this argument is based upon a fallacy. It 
would be perfectly valid if no objection under 
Order 21, rule 58, to the attachment had ever been 
made, but, although the provisions of section 53 of 
the Transfer of Property Act are applicable to the 
present suit in determining the form in which the 
suit must be brought, the suit is not brought 
under the provisions of that section, but is brought 
‘under the provisions of Order 21, rule 63, and it 
has been held, in the case of U Po Thein and 
others v. O.A.O.K.R.M. Firm (1), that when a claim 
or objection to attachment has been made under 
Order 21, rule 58, a suit for a bare declaration, 
under Order 21, rule 63, will lie, and with this 
decision I am in complete agreement. Moreover, 
it has been held by their Lordships of the Privy 
Council, in Phul Kumari v. Ghanshyam Misra (2), 
that ewhen there has been a claim to attached 
property in execution proceedings and consequent 
thereon a suit for a declaration of the right to 





'1) (1927) LL.R. 5-Ran, 699. (2) (1907! I.L.R. 35 Cal. 202. 
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attach this property is made the suit is “a suit to 
alter or set aside a summary decision or order of 
a Civil Court not established by Letters Patent”, 
and that the proper court-fee payable thereon. is 
that prescribed by clause (i) of Article 17 . of 
Schedule II of the Court-fees Act, namely Rs. 10. 
I am therefore of opinion that in a suit of this 
nature the proper court-fee payable is Rs. 10, and 
that the valuation of the suit for court-fee and 
the valuation thereof for jurisdiction will always*be | 
different, the valuation for the latter purpose: Dem 
the value’ of the attached properties. 

This appeal is therefore allowed, the judgments 
and decrees of the Subdivisional Court and of the 
District Court on appeal are set aside, and the 
suit is remanded to the Subdivisional Court. of 
Kyonpyaw for disposal in accordance with law, 
that is, the judgment-debtors. must be added as 
defendants in the suit, the permission of the Court 
to bring the suit must be obtained, and the pro- 
visions of Order 1, rule 8, of the Code of Civil 
Procedure must be followed. The costs of this 
appeal will follow the final result of the suit, 
advocate’s fee in this Court three gold mohurs. 
The defendant-appellant will obtain ‘an order for the 
refund of the. court-fee paid by him on this 
memorandum of appeal. 
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APPELLATE CIVIL. 


" Before Sir Arthur Page, Kt., Chief Justice, and Mr. Justice Ba U. 


U SEIN: WIN AND OTHERS 
v. 


THE CENTRAL PLUMBING Co., Ltp.* 


Arbitration through Court—Judgment in accordance with award— Appeal 
against decree—Grounds of appeal—Plea of award being invalid—Civil 
PPocedure Code (Act V of 1908), Sch. Il, para. 16(2)\—Para 1511) (c), 
“ or being otherwise invalid”, meaning of. 

_- Under paragraph 16(2) of the Second Schedule to the Code of Civil 

Procedure, 1908, no appeal lies from a decree based upon a judgment 

pronounced in accordance with an award except upon one or other of the two 

grounds therein prescribed. © 
Gulam Khan v. Muhammad Hassan, 21 M.L.]. 263--followed. 


Balkishan v. Sohan Singh, LU.R. 10 Lah. 871; Batcha Sahib v. Abdul 


Ganny, I.L.R. 38 Mad. 256; Guran Ditta v. Pokhar Ram, 1.L.R. 8 Lah. 693 ; 
Hari Shankar v. Ram Piari, 1L.R.45 All. 441; Khudiram v. Chandicharan, 
1P.LJ. 3060; Lutawan v. Lachya, LL.R. 36 All. 69; Mahomed Asmal v, Valli 
Asmal, 26 B.L.R. 171; Narayana Rao v. Sarabhaiah, 21 M.L.J. 263 ; Rala Raum 
v. Bansi Lal, L.L.R. 13 Lah. 528; Suraj Singh v. Phul Kumari, 1,L.R. 48 All. 
226; Tej Singh v.Ghast Ram, \.L.R. 49 All. 812; Wiran Wali v. Hira Nand, 
LL.R. 12 Lah. 408—considered. : 

Durga Charan v. Ganga Dhar, 34 C.W.N. 813 ; Girija Nath Roy v. Kanai 

Lal, 27 C.L.J. 339 ; Golenur Bibi v. Abdus Samad, I.L.R. 58 Cal. 628 ; Parsidh 
Narain v. Ghanshyam Singh, 9 C.W.N. 873 ; Ramesh Chandra v. Dutt, 1.L.R. 
33 Cal. 498; Roy v. Roy, 25 C.W.N. 832; Seth Dooly. Chand v. Mamnuji, 21 
C.W.N, 387; Tej Singh v. Ghasi Ram, ILL.R. 49 All, 812—dissented from pro 
tanto. . : 
The Legislature -by inserting the words “or being otherwise invalid ” in 
paragraph 15 (2) (c) of.the Second Schedule of the Code intended and provided 
that every grovnd ‘upon which the validity of the award could be challenged 
in law Should fall within the ambit of paragraph 15/1), and could be relied on 
as a ground for setting aside’ the award. But no appeal lies on the ground 
that, although the judgment was in accordance with the award, the award 
iiself was invalid except under paragraph 16 (2), 


Hay, (with him Carlos) for the respondents. The 


decree was pronounced under paragraph 1% 1) of 


* Civil First Appeals Nos. 121 ancl 122 of 1933 from the judgment of this 
Court on the Original Side in Civil Regular Nos. 338 and 339 of 1931. 
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the Second Schedule to the Code of Civil Proce- 
dure, and is in accordance with and not in excess 
of the award. It is therefore final and not oper 
to appeal. 

Under the corresponding section 522 of the Code 
of 1882 it was held by the Privy Council that no 
appeal lay from such a decree. Gulam Khan v. 
Muhammad Hassan (1); Hansraj v. Sunder Lal (2). 

Notwithstanding these pronouncements there arose 
a conflict of autherity as to whether an appeal? did 
or did not lie when the validity of the reference 
or of the award was impeached. To set this 
conflict at rest and to give full effect to the view 
of the Privy Council the words “ or being otherwise . 
invalid” were inserted in paragraph 15 of the 


_ present Code, ‘and since then the. High Courts of 


Allahabad, Bombay, Lahore, Madras, and Patna and 
sometimes the Calcutta High Court have held that 
no appeal lies on any ground of invalidity. 
Lutawan y. Lachva (3); Ajudhia Prasad v. 
Badar-Ul-Hussain (4) ; Hari Shankar v. Ram Piari 
(5); Suraj Singh v. Phul Kumari (6); Mahomed 
Asmal v. Valli Asmal (7); Guran Ditta v. Pokhar 
Rain (8); Balkishan v, Sohan Singh (9); Rala 
Ram v. Bansi Lal (10); Batcha Sahib v. Abdul 
Ganny (11); Surya Narayana Rao vy. Sarabhaiah 
(12) ; Khudiram Mahato.v. Chandicharan (13). . 
An appeal may Ite under the Letters Patent 
from an order setting aside an award under para- 
graph 15, but not from a decree ‘made under 





(1) LL.R. 29 Cal 167. (7) 26.Bom, L.R. 171. 

(2) L.L.R.35 Cal. 648, (8) I.L.R. 8 Lah, 693.° 

(3) LL.R. 36 All. 69, (9) LL.R. 10 Lah, 871, 
(4) LL.R. 39 All, 489, - (410) LL.R. 13 Lah, 528. 
(5) LL-R. 45 All. 441, (11) LL.R. 38 Mad, 256. 
(6) LL.R. 48 All. 226. (12) 21 M.L.J. 263. 


(13) 1 P.LJ. 306. 
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paragraph 16. Shib Kristo v. Satish Chandra (1); 
Rokindra Deb v. Jogendra Deb (2). 

in Raja Har Narain Singh v. Chaudhrain 
Bhagavant (3) no question as to the competency 
of the appeal was raised or considered. 


Clark (with him Krva Gaing) for the appellants. 
The addition of the words “or being otherwise 
invalid ” to tie Code of 1908 is significant. These 
words are to be construed ejusdem generis with the 
invalidity of the kind specified in the preceding 
sentences of paragraph 15. Where the reference is 
void ab initio, as in the. present case, no question 
of the competency of an appeal can arise, and the 
cases that have been cited are of no avail. It is 
only where the award becomes invalid after a valid 
reference in that behalf that. an appeal is incom- 
petent when the proceedings have reached the stage 
described in paragraph 16. Seth Dooly Chand v. 
Mainuji Musaji (4) is in favour of this contention, 
In Golenur Bibi v. Abdus Samad (5) the learned 
Judges took conflicting views. See also Aam Protap 
vy. Durga Prasad (6); Durga Charan v. Ganga 
Dhar (7). 


Hay in reply. The cases relied on by Mr. Justice 
Mitter in Golenur Bibi's case and Durga Charan v. 
‘Ganga Dhar are of little authoritative value, and 
they conflict with the sounder decisions of the 
same Court. See Chairman of the Purnea Munici- 
pality v. Siva Sankar (8); Lal Mohan v. Suriya 
Kumay (9); Suriya Narain v. Banwari Jha (10). 


(1) LL.R. 39 Cal. 822. (6} L.R. 53 LA. 1. 

(2) 27 C.W.N. 420, 429. (7) 34 C.W.N, 813, 
(3) LL.R. 13 All. 300, (8) ILL.R, 33 Cal. 899, 
(4) 21 :C.W.N, 387. (91 11 C,W.N, 1152, 


(5) LL.R. 58 Cal. 628. (10) 18 C.W.N. 626, 
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Seth Dooly Chand v. Mamuji Musaji was a Letters 


U Sew Win Patent appeal from a judgment setting aside. ar? 
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award and not, as stated by Mr. Justice Mijter, 
from a decree based on an award. Ram Protap 
v. Durga Prasad does not lend any support to the 
view that the principle of ejusdem generis should 
be applied. In. Rala Ram v. Bansi Lal such a 
contention was rejected, and Golenur Bibi v. Abdus 
Samad and Durga Charan v. Ganga Dhar were 
expressly dissented frcm. 


PaGE, C.J.—In these two cases appeals have been 
filed against the judgment and decree of Leach J., 
who pronounced judgment under paragraph 16 (1) of 
the Second Schedule to the Code of Civil Proce- 
dure in accordance with the terms of an award made 
pursuant to an order of the Court under paragraph 
3 (1) of the Second Schedule. A preliminary objec- 
tion has been taken that no appeal lies. In my 
opinion the objection must prevail. 

Paragraphs 3, 15 and 16 of the Second Schedule 
to the Code of 1908 run as follows: 


“ Paragraph 3.—(1) The Court shall, by order, refer to the 
arbitratcr the matter in difference whfch he is required to deter- 
mine, and shall fix such time as it thinks reasonable for the making 
of the award, and shall specify such time in the order. aie 

(2) Where a matter is referred to arbitration, the Court shall 
not, save in the manner and to the extent provided in this 
Schedule, deal with such matter in the same suit. 

_ Paragraph 15.—(1) An award remitted under paragraph 14 
‘becomes void on failure of the arbitrator or umpire to reconsider 
it. But no award shall be set aside except on one of the following 
grounds, namely : es 

(a) corruption or misconduct of the arbitrator or umpire ; 

(b) either party having been guilty of fraudulent concealment 

of any matter which he ought to have. disclosed, or of 
wilfully misleading or deceiving the arbitrator or umpire ; 


“Vox. X#I] RANGOON SERIES. 


(c) the award having been made after the issue of an order 
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by the Court superseding the arbitration and proceeding y sein win 


with the suit, or after the expiration of the period allowed 
by the Court, or being otherwise invalid. 


(2) Where an award becomes void or is set aside under clause 
(1), the Court shall make an order superseding the arbitration and 
in such case shall proceed with the suit. 


Paragraph 16.—(1) Where .the Court sees no cause to remit 
the award or any cf the matters referred to arbitration fcr recon. 
sideration in manner aforesaid, and no application has been made 
to set aside the award, or the Court has refused such application, 
the Court shall, after the time for making such applicaticn has 

_ expired, proceed to pronounce judgment according to the award. 


(2) Upon the judgment.so proncunced a decree shall follow, 
and no appeal shall lie from such decree except in so far as the 
decree is in excess of, cr not in accordance with, the award.” 


It is not contended that the decree in the present 
case was “in excess of, or not in accordance with, 
the award.” 

It is urged, however, that the proceedings were 
void ab initio, because the provisions of paragraph 3 
of the Second Schedule have not been complied 
with, inasmuch as the order of reference was not 
in the form prescribed under the appendix to the 
Second Schedule (Form No. 2). In support of his 
contention the learned advocate for the appellants 
relied upon the following rulings of the Calcutta High 
Court, in which it has been held that paragraphs 
15 and 16 of the Second Schedule only apply to 
cases in which there is a valid award in existence, 
and do not operate in cases where the award is 
invalid and therefore the decree upon which it is based 
is also‘invalid and of no effect. In such cases an appeal 
has been held to lie from a decree passed in 
accordance with the award notwithstanding that neither 
of the conditions precedent to the competency of an 
appeal prescribed in paragraph 16 (2) of the Second 
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Schedule have been fulfilled. [Parsidh Narain Singh 
and others v. Ghanshyam Narain Singh and others 
(1); Seth Dooly Chand v. Mamuji Musaji and others 
(2); Girija Nath Roy Choudhry and others v. Kanai 
Lal Mitra and others (3); Fanindra Nath Roy v. 
Dwaraka Nath Roy (4); Ramesh Chandra Dhar v. 
Karunamoyi Duit (5); Durga Charan Debnath and 
others v. Ganga Dhar Debnath and others (o) ; Golenur 
Bibi v. Abdus Samad (per: Mitter J.) (7); see also 
Tej Singh and another v. Ghasi Ram and others \per 
Mukerji J.) (8).] Iam firmly of opinion, however, with 
all due respect, that the law laid down in these cases 
is incorrect, and that these rulings pro tanto ought 
not to be followed. ; 

In section 521 of the Code of 1882, which corre- 
sponded with paragraph 15 (1) of the Code of 1908, 
the words “ or being otherwise invalid ” did not occur, 
and. it was held that under section 521 an object- 
tion to an award could not be taken except upon 
the grounds therein set out. In these circum- 
stances both before and after the decision of the Judicial 
Committee in Gulam Khan v. Muhammad Hassan 
(9), in order to prevent what was regarded as the 
hardship that would result if an appeal from a decree 
passed in accordance with an award would lie only 
if the conditions prescribed in that behalf had teen 
fulfilled, it was held that sections 521 and 522 and 
paragraphs 15 and 1o presupposed the subsistence of a 
valid award, and that in cases in which the award 
was invalid and therefore no valid decree could be 
based upon it an appeal would lie notwithstanding — 
section 522, which in such cases had no application. 


(1) 9 C.W.N, 873. (5) (1906) I.L.R. 33 Cal. 498. 
(2) 21 C.W.N. 387, . (6) 34 C.W.N, 813. 

(3) 27 C.LJ. 339. (7) (1930) LL.R. 58 Cal. 628. 
(4) 25 C.W.N. 832, - (8) (1927) LL.R. 49 All. 812, . 


(9) (1901) LL.R. 29 Cal. 167. 
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In Kali Prosannoghose v. Rajanikant Chatterjee 
md another (1) Maclean, C.J. observed that 


the matter has been practically dealt with in various cases. 
t is sufficient if I refer to the case of Joy Prokash Lall v. Sheo 
rolam Singh (2) where it was held that the question under section 
22 of the Code of Civil Procedure whether an appeal will lie 
gainst a decree in accordance with the award depends upon 
vhether the award upon which the decree is based is a valid and 
agalaward. There are several other cases whiclf have been 
eferred.to in the course of the argument, cases not only in this 
Yourt ‘but in the High Courts of Madras and Allahabad, which 
ppear to me consistent with the view laid down in the case which 
have just cited. It appears to me that, if one were to hold the 
‘contrary view, the result would be rather startling. It is not 
lifficult to conceive of cases in which the award may be obviously 
avalid, and where the Judge of first instance, either through 
nisapprehension of the facts or of the law, has yet made a decree 
iffirming the award. In these cases is there to be no appeal? I 
hink there ought to be, and I concur in those decisions which lay 
lown that there is.” 


See the cases collected in Golenur Bibi v. Abdus 
Samad (per Mukerji J.) (3) and in Tellapragada Surya 
Varayana Rao v. Tellapragada Sarabhaiah (4).] 
In Gulam Khan v. Muhammad Hassan (5), however, 
n my opinion, it was specifically and finally laid 
jown by the Judicial Committee that in cases in 
which a decree had been passed on a judgment 
sronounced according to an award the decree should 
de final, and that no appeal therefrom should Jie 
‘except in so far as the decree is in excess of or 
aot in accordance with the award.” In Gulam Khan 
v. Muhammad Hassan (5) the first and main objection 
raised to the decree, which in that case had been 
passed according to the award, was “that the award 
was bad with reference to section 462, Civil Procedure 
(1) (1897) LL.R. 25 Cal. 141 at'p. 143. 3) (1930) LL.R. 58 Cal, 628, 


(2) (1884) LL.R. 11 Cal. 37, - (4) (1911) 21 M.L,J. 263, 
Mop k %, (5) (1901) LL.R. 29 Cal. 167. ‘ 
49 
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Code, inasmuch as the minor defendants’ : guardian, 


Gulam Khan, had agreed, without the ‘leave of, the 
Court, to refer the case to arbitration” (ibid. p., 177). 
In these circumstances it was contended that the 
arbitration ‘proceedings were ‘void ab initio, and ‘that 
there was no valid or legal award upon -which the 


‘Court would have jurisdiction to pronounce judgmen 


or to pass a decree. Nevertheless the Judicial Com: 
mittee held that no appeal lay, and further, that ne 
application in revision could be presented. Lore 
Macnaghten, delivering the sumeeent of the Board 


eee) 


“The Court makes an order of reference on ‘the agréemen 
(which must be the agreement of ali parties to the suit) bein 
brought before it, and fixes a time for the delivery ‘of the’ awar 
with power to enlarge the time, if necessary. When’ the award i 
submitted to the Court the Court may in certain specified casé 
correct or modify it subject to a right of appeal. In certai 
specified cases it may remit the matter to the arbitrators or to tk 
umpire as'the case may be. No award is to be set aside exce; 
in one of three cases specified and defined in section 521 

Then comes section 522, which provides that, if the Cou 
sees no cause to remit the award, and if no application hi 
been made to set aside the award, or if the Court has refused suc 
application, ‘the Court shall after the time for making such app! 
cation has expired proceed to give judgment according to tl 

award.’ Itis enacted that ‘upon the judgment so given a decr 
shall follow ’, and shall be enforced i in manner provided in the Cox 
for the execution of decrees. ‘At the end of the section there a 
these important words ' No appeal shall lie from-such: deécr 
except in so far as the decree is in’ excess of or not in accordani 
with the award.’ Those words appear to be perfectly cle: 
Their Lordships would be doing violence-to the plain language a: 
the obvious.intention of the Code if they were to hold that an appe 
lies from a decree pronounced under section 522, except. in so far 
the decree may be in excess of or not in ‘accordance with the awar 
The principle of finality which finds: expression ‘in' the “Céde 
quite in accordance with the tendency of modern: déeisionis in tl 
country. The time has long gone by’siticé the Courts’ of t! 
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ountry shewed any disposition to sit as a Court of Appeal on 
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awards in respect of matters of fact or in respect of matters y gun wi 


of law?” 


[See also Hansraj yv. Sundar Lal and Hansraj v. 
Dwarka Pas ({1).] - : 
_ The earlier decision of the Judicial Committee 
in Raja Har Narain Singh v. Chaudharain Bhagwant 
Kuar and another (2), in my opirffon, cannot be 
regarded as in any. way conflicting with the ruling 
in Gulam Khan v. Muhammad Hassan (3), because in 
Raja Har Narain Singh v. Chaudharain Bhagwant 
Kuar and another (2) the question whether the appeal 
was competent or not was neither raised nor considered 
[Surya Narain Jha v. Banwari Jha and others (4)}. 
Gulam Khan v. Muhammad Hassan (3) was decided 
in 1901, and thereafter it has been held by the High 
‘Courts at Madras, Allahabad, Bombay, Patna, and 
Lahore to be settled law that under section 522 of 
the Code of 1882 and paragraph 16(2) of the Second 


Schedule to the Code of 1908 no appeal lies from a_ 


decree based upon a judgment pronounced in accord- 
ance with an award except upon one or other of the 


two grounds therein prescribed [Tellapragada Surya | 


Narayana Rao v. Tellapragada Sarabhaiah (5); 
Batcha Sahib v. Abdul Gunny alias Abdul Karim Sahib 
and eleven others (6); Lutawan and others v. Lachya 
and others (7); Hari Shankar v. Ram Piari and 
others (8); Suraj Singh and another v. Phul Kumari 
and another (9); Tef Singh and another v. Ghasi 
Ram and others (10) ; Mahomed Valli Asmal v. Valli 
Asmal (41); Khudiram Mahato v. Chandicharan 


"(A}'-(1908) 1,R. 35 Cal, 648, (6) (1913) LL.R. 38 Mad. 256. 
(2) (1891) LL.R. 13 All. 300. (7) (1913) LL.R, 36 All, 69. 
{3) 41901) TL.R..29 Cal. 167. . (8). (1923) LL.R. 45 All. 441. 
4) 18 C.W.N. 626, 0. (9) (1926) LL.R. 48 All. 226. . 
» M5) (1991) 21 ML. 263. (10) (1927) LL.R. 45 All, 812. 


‘(10 26 B.L.R. 171. 
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Mahato (1); Guran Ditta and others v. Pokhat 
Rain and another (2); Balkishan v. Sohan Singh 
and Ladha Ram (3); Mussammat Wiran Wali v. 
Hira Nand and others and Mathra Das (4)°; and 
Rala Ram-Walaiti Ram v. Bansi Lal-Jaggan Nath. (5).] 

It is only in the Calcutta High Court that a 
different view has been taken, but even in Calcutta 
divergent and contradictory opinions have been 
expressed by Divisional Benches, and it- would appear 
in two instances even by the same learned Judge 
(Ashutosh Mukerji J. ‘and Rampini J.). I feel 
constrained to say, with the greatest deference, that in 
my opinion it would have been less perplexing to, the 
other High Courts and probably more satisfactory 
for the Calcutta High Court if one of the Divisional 
Benches had referred the question to a Full Bench 
for determination, rather than that several Divisional 
Benches should have been content to express 
different and contradictory opinions—I had almost said 
indiscriminatelv—upon the construction of sections. 
521 and 522 of the Code of 1882 and paragraphs 15. 
and 16 of the Second Schedule to the Code of 1908. 

In Haranund Naskar v. Doyal Chand Naskar 
and another (6); Chintamoni Aditya v. Haladhar 
Maiti (7); Chairman of the Purnea Municipality 
v. Siva Sankar Ram (8).; Lal Mohan Pal and others 
v. Sugya Kumar Das and others (9); Surya Narain 
Jha ¥. Banwari Jha and others (10) ; ; and Golenur 
Bibi v. Abdus Samad (11) (per Mukerji J.) Divisional 
Benches of the Calcutta High Court took the same 


‘view as that which has found favour with the other 


(1) 1 P.LJ. 306. 6) 2 OLE 1% 8. 2 
(2) (1927) LL.R. 8 Lah. 693, C2CLI.153. , |, 

(3) (1929) LL.R. 10 Lab. 871. (8) (1906) LL:R. 33 Cal. 899, 
(4), (1930) I.L.R, 12 Lah. 408. (9) 11 C.W.N.1152, — 

(5). (1931) LLR, 13 Lah. 528. (10) 18 C.W.N, “626, 


(11) (1930) LL.R. 58 Cal. 628, 
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High. Courts, and with which I respectfully agree. 
In Chairman of the Purnea Municipality v. Siva 
Sankuy Ram (1) Maclean C.J. dissented from 
Parsidh Narain Singh and others. v. Ghanshyam 
Narain Singh and others (2), and while in Chinia- 
moni Aditya v. Haladhar Maiti (3) and Surya 
Narain Jha v. Banwari Jha and others (4) Ashutosh 
Mukerji J. held that no appeal lay, in Seth Dooly 
Chand..v. Mamuji Musaji and others (5) the same 
learnéd Judge appears to have favoured the contrary 
view. Rampini J. also expressed inconsistent 


opinions on this question in Parsidh Narain Singh 


and others v. Ghanshyam Narain Singh and others 
{2) and Lal Mohan Pal and others v. Surya Kumar 
Das and others (6). In Durga Charan Debnath 
and others vy. Ganga Dhar Debnath and others (7) 
and Golenur Bibi v. Abdus Samad (8) Mitter J. 
(with whose opinion on this point Mukerji J. 
expressed concurrence) held that the words “ or being 
otherwise invalid” in paragraph 15 (1) (c) of the 
Second Schedule must be construed as being ejus- 
dem generis with the two preceding grounds of 
invalidity set out in paragraph 15(1)(c). T am not 
confident, however, that it could be held that these 
two grounds form a genus ; but, be that as it may, 
if. my opinion the contention that the words “or 
being otherwise invalid’? must be treated as ejusdem 
generis with the two preceding grounds of invalidity 
has been satisfactorily answered by Shadi Lal C.J. 
in Rala Ram-Walaiti Ram v. Bansi Lal-Jaggan Nath 
(9). To’ my mind, with all respect to the learned 
Judges who have taken the opposite view, it is clear 


- (1) (1906) LL.R. 33 Cal. 899. - 5 21 C.AWLN. 387.” 
(2).9 C.W.N 873. 16: 11 C.W.N, 1152. 
“. £3) 2 CLY.153, ° : 471 S41CAVN, 833. 
-@) 18 C.W.N. 626. = (8) (1930) LL.R. 38 Cal. 628. 


(9) (1931) LL.R. 13 Lah. 528. 
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in paragraph 15 (1)(c) intended and provided ‘that 
every ground upon which the validity of the award. 
in law could be challenged should fall within the 
ambit of paragraph 15 (1) of the Second Schedule, 
and could be relied on as a ground for setting aside: 
the award; thus obviating the difficulty that had 
arisen by reason of the ruling in Gulam Khan.v. 
Muhammad Hassan (1) and the decisions in’ the 
earlier cases in which it had been held that an 
award could only be set aside upon the’ grounds. 
specifically set out in section 521 of the. Code. of 
1882. 

For these reasons, in my opinion, no appeal lies: 
from the decree of Leach J. in the present cases.. 

I am further of opinion that the appeal. fails on: 
the merits. The material facts are set out-in ‘the 
judgment of the learned trial Judge as follows : 


af The. suit was instituted on the 17th July 1931.. On the 

8th March 1932 the parties decided to refer ‘the a es in 

dispute to the arbitration of the two respective senior counsel 

in the.case. On that date the scsi order was bussed by: 
Cunliffe j.: 

‘By consent the disputes between the parties in C. Rn Nos. 

338 and 339 of 1931 are referred to the arbitration, 

of the. two respective senior counsel in:the case.. A 

formal applicaticn to this effect will be Pee to this 

Court on a subsequent date.’” 


On the 14th March 1932 a joint | elit: was. 
filed by the parties asking for a. stay of the suit; 
pending the award of the arbitrators. This , petition 
read as follows : 


© That: it having. been agreed by the parties that all: matters 

in dispute: in the above suit shall be referred to, the arbitra-. 
ct EA DC EET PHN Ws FE 
(1) (1961). LL.R.. 29 Cal.. 167. : 
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p of: T: Fe R. McDonnell, Esqr., Barrister-at-Law and M. A. 
uf, Esqr., Barrister-at-Law,. with leave to them to appoint an 


nfire jn the event of disagreement petitioners pray that Civil. . 


egular ° No. 338 of 1931 of this Honourable Court may be 
ayed pending the sideca of the arbitraters.”’ 


mn order was passed as prayed. 

In. my. opinion in these circumstances the order. 
f reference in the present case substantially com- 
lied with the provisions of paragraph 3 of the 
econd’ Schedule, and the decision of Leach J; 
ras correct. 

The- appeals are dismissed with costs. 


Ba. U, a agrec. 


APPELLATE. CIVIL. 


Before § apd Arthur Page, Ki, Giese Justice, and Mr. Justice Mya Bu. 


- MADAN GOPAL BAGLA 
v. 


THE CHETTYAR FIRM OF 'S.P.K.A.A.M. 
: AND ANOTHER.* 


Letters Patent—Clause 13—Judgment—Civil Procedure Code (Act V of 1908}, 
s. 10-—Order staying hearing of suit—Order not a judgment. 

- Am Order under s. 10 of the Civil Procedure Code staying the hearing 

of a.suit pending the determination of an appeal to His Majesty in Council 

in a former suit: between the same parties is not a '' judgment” within 

clause 13° of;.the Letters. Patent. The. order does not finally decide the 


rights of the. parties nor does it put an end to the suit. 
ORM. Raman at v. Bank of Chettinad, 1.L.R. 11 Ran, 19— 


referred-to,: 
Jivanlat ¥, Vakharia. & Co., LL.R. 57 Bom, 364—discussed.. 


Doctor, for the asciellaae 


Bay (vith him henbatraen! for the first respon- 


dent: :: 
*Civil Miscellaneous. Appeal No. 149 of 1933 from the order of this 
Court on. the: Original Side in Civil-Regular No. 316 of 1933, 
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Pace, C.J.—In this case it appears that the 
appellant, who is the landlord of the respondents, 
obtained a decree from an Appellate Bench df this 
Court for rent in respect of the premises with*which 
we are concerned in the present suit. _ 

The respondent S.P.K.A.A.M. Chettyar Firm have 
been granted leave to appeal to. His Majesty in 
Council from the decree passed against them by 
the Appellate Court, and that appeal is still pending. 
The respondent O.N.R.M.M. Chettyar Firm did not 
file an appeal from the decree of the Appellate 
Court, but has been impleaded by the appellant as 
a respondent in the appeal to His Majesty in Council. 
Notwithstanding the pending appeal to His Majesty 


-in Council the appellant filed a suit against the two 


respondent firms for subsequent rent in respect of 
the same premises upon the same ground as that 
on which the claims in the earlier suits were 
based. It is obvious that the substantial matter: in 
issue in the present suit is substantially in’ issue 
in the appeal now before His Majesty in Council ; 
and in these circumstances the first respondent applied 
under section 10 of the Civil Procedure Code for 
an order staying the hearing of the present suit 
pending the determination of the appeal to His 
Majesty in Council, and.an order in that sense has 
been passed by my brother Shaw J. From tha 
order the present appeal has been presented. A 
preliminary objection: is taken that no appeal lie: 
from that order upon the ground that it is not < 
“judgment” within the meaning of that term a: 
used in clause 13 of the Letters Patent. In mm 
opinion the preliminary objection is well founded 
The order as made does not, and does not purport to 
“finally decide the rights of the parties”, or “t 
put an end to the suit or proceeding so far a: 
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the Court before which the suit or proceeding is 
epending is concerned.’ The effect of the order is 
merely to stay further proceedings in the suit until 
aftér the appeal before His Majesty in Council has 
been determined. , 


We have been referred to the decision of the 
Bombay High Court in Jivanlal Narsi v. Pirojshaw 
R. Vakharia & Co. (1). It is to be observed that 
in that case the Bombay High Court refused to pass 
an order staying the suit under section 10 of the 


Civil Procedure Code, and proceeded to hear and. 
determine the suit. I desire to reserve any expression 


of opinion upon the question that arose for consi- 
deration in Jivanlal Narsi v. Pirojshaw R. Vakharia 
& Co. (1) until the proper occasion for doing so 
arises. As I ventured to point out in V.R.W. Raman 
Chettyar v. Bank of Chettinad, Limited (2) . 


“it is highly undesirable, as has happened in some cases, : 


that the Court should attempt to enumerate the orders that 
do and those that do not amount to a ‘judgment’ within 
clause. .13 of the Letters Patent. Each case turns on its 
‘own facts, and whether any particular order is a ‘judgment’ 
or not depends upon the effect of the order as made.” 


‘In my opinion the order under appeal is nota 
“judgment” within clause 13 of the Letters Patent, 
and therefore the appeal does not lie, and must be 
dismissed with ‘costs, five gold mohurs. 


Mya Bu, (a1 agree, 


(1) (1932) ILL.R. 57 Bom. 364. (2) (1933) LL.R. 11 Ran. 19 at’p. 25. 
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ORIGINAL CIVIL. 


Before Mr. J: ustice Leach. 


SAW CHONG GYE AND ANOTHER 
v. 
HAFIZ BIBI. * 


Mortgage. sudt--Suit by heirs of Chines: Buddhist to. enforce mortgage— 
Letters of administration or succession cerlificate, necessity of—Nalure:. 
of a morigage suit—Personal decree against mortgagor for balauce— 
Succession Act (XXXIX of 1925), ss, 212, 213, 214. 


Subject to the provisions of s. 214 of the Succession Act, the estate of 
a Chinese Buddhist may be administered without the grant of Peghate's or: 
letters of administration. . 

A mortgage suit is a suit to realize an interest in immovable property,. 
and it cannot be placed in the same category as a suit in which the plain- 
tiffmerely secks .a mioney decree, 

ViE.RMNC.T. Chetty v. A.RA.R.R.M. Chettyar Firm, LL.R. 12 Ran, 370— 
referred to, 

S. 214 of the Succession Act has reference only to suits to enforce 
payment of simple debts ; suits to bring mngctagen property to sale are not 
within its purview, 

Held, that the heirs of 2-Chinese Buddhist, who dies intestate, are entitled: 
to file a mortgage suit and to obtain a preliminary: mortgage decree and’ 
a final decree for sale without the production of letters of administration or 
a succession certificate, 

It is only when: the mortgage decree-holder seeks a personal. decree: 
for the balance found to be due to him after the sale of the property 
that the necessity for the production of letters of administration or a. 
succession certificate arises, 

_ Ammanna v. Gurumurthi, LR. 16 Mad. 64; Mahomed Yusuf v. Abdur: 
Rahim, UL.R. 26 Cal. 839; Nan Chand v. Yenawa, 1LL.R. 28 Bom. 630 ;.. 
Palaniyandi v. Veerammal, LL.R. 29 Mad. 77—followed. 

Fateh Chand v. Muhammed Bakhsh, 1.L.R. 16 All. 259—dissented from. 


Bhatiarcharyya for the plaintiffs. 
No appearance for the defendant. — 
LEacH, J.—This suit has been filed to recover 


the amount due on a mortgage executed in favour 


x 





Civil Regular Suit No, 133 of 1934. 
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of are. Saw Chin Htin,.: deceased. Saw Chin Htin, 


who was a Chinese Buddhist, died intestate.. The 
plaintiffs are. his sons,, who are minors suing by 
their‘next friend. Letters of administration have not 
been. obtained, but it is contended that this-is not 
necessary as succession to the estate is governed by 


Chinese customary law andthe plaintiffs are the. 


only heirs. Succession to the estate is governed by 
Chinese customary law, and the plaintiffs, as the 
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only sons, are entitled to succeed [Tan Ma Shwe . 


Zin v. Tan Ma Ngwe Zin (1), Ma Sein v..Ma Pan. 


Nyun (2), and Ma Sein Byu v. Khoo Soon Thye (3)} 


Subject to the provisions of section 214 of :the 
Indian Succession Act, 1925, the estate of a Chinese 


Buddhist may be administered without the grant 


of probate or letters of administraton. Section 29 
provides that Part V of the Act, which deals with 


intestate succession, shall not apply to the property” 


of any Hindu, Muhiammadan, Buddhist, Sikh or Jaina. 
Although section 212 (1) stipulates that no Tight to 
any part of the property of a person who has died 


intestate can be established in any Court of Justice, . 


unless letters of administration have first been granted © 


by a Court of competent jurisdiction sub-section (2) 
renders the provisions of sub-section (1) inapplicable 
in the case of the intestacy of a Hindu, Muham- 
madan, Buddhist, Sikh, Jaina or Indian Christian. 
Section 58 similarly renders inoperative the provisions 
of Part VI of the Act (which deals with testamen- 
tary succession) so far as Hindus, Buddhists, Sikhs 


or Jainas are concerned. Section 213 (1) provides. 


that no* right as executor or legatee can be estab-” 


lished in any Court .of Justice, unless a Court of 


(t) (1932) LLR. 10 Ran. 97, — (2) (1924) LL.R. 2 Ran. 94. 
. &).(1933) LL.R. 11 Ran. 310. 
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competent jurisdiction in British India has granted 


‘probate of the will under which the right is claimed, 


or has granted letters of administration with the 
will or with a copy of an authenticated copy of 
the will annexed. But sub-section. (2) again makes 
an exception in the case of a will made-by a Hindu, 
Buddhist, Sikh or Jaina. While a Burmese Buddhist 
is, by his personal law, prohibited from making a 
will, a Chinese Buddhist is not. , ea 

Notwithstanding the exceptions referred fo in 
favour of Buddhists and the other communities 
mentioned, section 214 (1) of the Act provides that 
no Court shall pass a decree against a debtor of a 
deceased person for payment of his debt toa person. 
claiming on succession to be entitled to the effects 
of the deceased person or to any part thereof, except 
on the production, by the person so claiming, of 


probate, letters of administration, or a succession 


certificate. Sub-section (2) of this section declares 


-that the word “debt” includes atiy debt except rent, 


revenue or profits payable in respect of land used 
for agricultural purposes. 

The plaintiffs in this case claim : (1) payment of 
the sum of Rs, 3,198, the amount due on the mortgage, 


- with interest from the date of suit to date of payment ; 


(2) the sale of the mortgaged properties in default 
of payment; and (3) liberty to apply fora personal 
decree for the balance, in the event of the sale 
proceeds being insufficient to pay off the amount 
due on the mortgage. The question which falls for 
decision is whether the plaintiffs are seeking payment 
of a “debt’’ within the meaning of section 214 of 


~ the Indian Succession Act. If they are, the suit 


cannot be maintained, unless letters of administration 
to the estate of the deceased are obtained or a 
succession certificate is granted. 
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The question has been raised on numerous occasions 
ip the High Courts of India. The High Courts of 
Calcttta, Madras and Bombay take the view that a 
suit to enforce a mortgage is not a suit to recover 
payment of adebt within the meaning of section 214 
of the Indian Succession Act, and that, therefore, it is 


-not necessary to obtain probate, letters of administration . 


or a succession certificate before proceeding to 
institute a suit on a mortgage. I am not at the 
moment referring to the question whether a personal 
decree can be obtained without such grant in the event 
of the sale proceeds proving insufficient to pay off 
the mortgage. That is another matter. The Allahabad 
High Court has taken the view that section 214 
does apply to a suit to recover the amount due 
on a mortgage. 

In Roghu Nath Shaha v. Poresh Nath Pundari 
(1) the Calcutta High Court held that the want of a 


certificate under Act XXVII of 1860 was not in itself 


necessarily a bar to a suit by the son of a mort- 
gagee to bring the mortgaged property to sale. 
Section 2 of Act XXVII of 1860 provided that a 
debtor of a deceased person should not be ‘compelled 


to pay his debt to any person claiming to be entitled. 


to the effects of the deceased person or any part 
thereof, except on the production of a certificate 
to: be obtained in the manner provided for in the 
Act, or of probate or letters of administration, 
unless the Court should be of opinion that payment 
of. the debt was withheld from fraudulent or 
- vexatious motives, and not from any reasonable doubt 
as to the party entitled. In the case referred to 
the Court took the view that the section did not 
contemplate a decree other than a personal decree. 





(t) (1887) LL.R. 15 Cal. 54, 
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In Kanchan Modi v. Baij Nuth Singh (1) it -wag 


held that the assignee of a property mortgaged | was 
not a debtor within the -meaning of section’ "4 of 
the Succession Certificate Act, 1889. Séction”4. of 
the Succession Certificate Act, 1889, corresponds to 
section 214 of the Indian Succession Act, 1925. 
As in Roghu Nath Shaha v. Poresh Nath Pundari 
(2), the plaintiff was only seeking a decree. for the 
sale of the property, and did not ask for personal 
relief against the mortgagor. In deciding that the 
plaintiff was not bound to take out a succession 
certificate before he could obtain a decree the Court 
pointed..out that a suit to enforce a charge dgainst 
immovable property was really a suit for the 


' recovery of an interest in immovable — property. 


Kanchan Modi v. Baij Nath Singh (1) was followed 
in Baid Nath Das v. Shamanand Das‘(3). There 


‘a personal decree was asked for, but was not 


granted, as that relief was barred by the law of 
limitation. The decisions in Roghi Nath Shaha v. 
Poresh Nath Pundari (2), Kanchan Modi v. Baij 
Nath Singh (1), and Baid Nath Das v. Shamanand 
Das (3) were all approved of in Mahomed Yusuf 
v. Abdul Rahim Bepari (4). In the last-mentioned 
case the Calcutta High Court expressly dissented 


from the view of the Allahabad High Court in 
Fateh Chand v. Muhammad Bakhsh (5), where section 


214. of the Indian Succession Act was .held to apply 
to mortgage suits. Janaki Ballay Sen -v. ‘Hafiz 
Mahomed Ali Khan (6), an earlier Calcutta ‘case, . 
is not in line with the other Calcutta decisions to 


‘which I have referred, but this case has not been 


- {1) (1892) LL.R. 19 Cal. 336. (4), (1899) LL.R. 26: Cal, 839. 
“> SY (1887) LLB. 15 Cal.'54, {S) (1894) LL.R. 16 AH.'259: 
(3) (1894) LL.R. 22-Cal. 143. ~ °{6) (¥886)'LL.R. 13 Cal. 47. 
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followed since and was dissented from in Roghu 
“Nath -Shaha v. Poresh Nath Pundari (\). | 
' I] have been -referred to two decisions of the 
Madras High Court. The first of thése is Ammanna 
v. Gurumurthi (2).. There the son of a deceased 
“tnortgagor brought a suit on the mortgage and 
prayed for a decree for foreclosure or sale. A decree 
- for foreclosure. was granted. It was held that the 
‘suit was not one for payment of a debt within 
the meaning of the Succession Certificate Act, 1889. 
‘The direction to pay, within six months contained 
in the decree was given not to fix a_ personal 
liability for the debt, but to enable the defendants 
to save their right of redemption and to bar its 
extinction by foreclosure. The second Madras case 
is Palaniyandi Pillai v. Veerammal (3). While 
affirming that a decree for the enforcement of a 
mortgagee’s rights. against the mortgaged property is 
not a decree for a debt within the meaning of the 
Succession Certificate Act, 1889, the Madras High 
Court here pointed out that it would be otherwise 
with reference to a personal decree for a debt. A 
_ Succession certificate would be a condition prece- 
dent to a personal decree. In this case the Madras 
‘High Court also expressly dissented from the view 
of the Allahabad High Court in Fateh Chand v. 
Muhammad Bakhsh (4). 

The effect of the provisions of section 4 of the 
‘Suiccession Certificate Act, 1889, was discussed ‘by 
“the’ Bombay High Court in Nanchand Khemchand 
Gujar v. Yenawakom Anna (5), where it held that 
the section limited the necessity of a certificate under 
the ‘Act to suits in which the Court was called 
upon to pass a personal decree. It did not apply 


(1) (1887). LL.R. 15 Cal. 54. * (3) (1905) ILL.R, 29 Mad, 77. 
"(2}.(1892) LL.R, 16 Mad. 64. (4) (1894) ILL.R, 16 All. 259. 
os (5) (1964) LL.R, 28 Bom. 630. 
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toa suit for sale of the mortgaged property. In 
this case there was no prayer for a personal decree.. 
The judgment of the Court was delivered by* 
Chandavarkar J. who observed : . 


So long as the decree does not direct the defendant to pay 
the debt, but merely provides that if he does not pay, the 


mortgaged property shall be sold in satisfaction of the debt, it 
‘cannot, we think, without straining the language of section 4 of 


the Succession Certificate Act, be said to be a decree against 
the debtor. Had the Legislature intended that the settion 
should apply to a suit for a sale on a mortgage, they would: 
have used apt words to convey that meaning.” 


With these remarks I am in entire agreement, 
' The case of Fateh Chand v. Muhammad Bakhsh — 
(1) was decided by a Full Bench of the Allahabad 


‘High Court. The reasons for holding that section 4 
of the Succession Certificate Act, 1889, did apply 


to a suit to enforce a mortgage may be gathered 
from the following observations of Edge C.J. in the 
course of his judgment in that case: 


‘* Money lent on the security of a mortgage is a debt due from 
the mortgagor to the mortgagee, although from the terms of 
the contract it may not be recoverable from the mortgagor 
personally or except by a decree for, sale of the mortgaged. 
property. A mortgagee who brings his suit for sale is bringing. 
his suit against his debtor; the mortgagor, for payment of his. 
debt by sale of the mortgaged property.” 


While the object of a mortgagee in filing a_ suit: 
on his mortgage is to recover the amount due: 
thereon, the real nature of a mortgage suit is here: 


lost sight of. 

A mortgage is a transfer of an interést in. 
specific immovable property for the purpose of. 
securing payment of money—it is so defined in: 





(1) (1894) LL.R. 16 All, 259, . 
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Section’ 58° of thé ‘Transfer’ of Property Act—and 
a suit to enforce a mortgage is a suit to realize 
that . interest. The quéstion was fully discussed 
in ‘the .recent.:case of V.E.R.M.N.C.T.: Chetty v. 
A.R:A:R.R.M: Cheityar: Firm (1) where a Full Bench 
of this Court held that a mortgage suit is a suit “ for 
land” -within the meaning’ of clause 10. of the 
Letters Patent.’: A‘ mortgage suit being a suit to 
réalizé an-interest in immovable property, it cannot 
‘be placed in the same category as a suit in which 
the plaintiff merely seeks a- money decree. Section 
214 of the Indian Succession Act has, I consider, 
teference only to suits to enforce payment of 
simple debts ; suits to bring mortgaged property to 
sale are not within its purview. Therefore, the 
heirs of a deceased Chinese Buddhist, who dies 
‘intestate, cannot: -be compelled to obtain a grant of 
letters of: administration or a succession certificate 
before asking the Court to grant them a mortgage 
decres, eo ned, : 

The plaintiffs are not now seeking a personal 
decree. What they ask for is the sale of the mort- 
gaged property in default of payment of the amount 
due under the mortgage, and they request that in 
the event of the sale proceeds proving insufficient 
to pay the amount, liberty should be reserved to 
them to apply for a personal decree. Before a 
personal decree can be asked for, two other decrees 
have to be obtained—a preliminary mortgage decree 
atid a final decree. for sale. It may be that the 
mortgagor will pay the amount due on the mort- 
gage within the period allowed for redemption. If 
the property has to be sold it may be that the 
sale proceeds will realize the amount due to the 


(1) (1934) LL.R. 12 Ran. 370. 
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estate. The necessity for a personal decree mayy 
therefore, never arise. Of coursé, if it does ,arist 
the position will be different and I consider, that. 
the Court will be bound to require the plaintiffs 
to produce letters of administration or a succes-. 
sion certificate before granting a personal decree as. 
they will then be asking for the payment of a 
debt within the meaning of the section. The fact 
that they ask for liberty to apply for a personal 
decree in the event of there being a deficiency 
does not, however, alter the character of the suit, 
and does not preclude them from obtaining a. 
preliminary mortgage decree and a final decree. for 
sale without the production of letters of soa 
tration or a succession certificate. 

The defendant has not appeared, and the case 
has been proved ex partie. There will, therefore, be 
a preliminary mortgage decree for the amount 
claimed with costs. The question of a personak 


‘decree will be dealt with when it arises. 


Vor. XII] RANGOON. SERIES. 


APPELLATE CIVIL. 


Before Sir Arthur Page, Kt, Chief Justice, and Mr. Justice Mya Bu. 


A.K.R.M.M.C.T. CHETTYAR FIRM 
v. 
S. P. DAYABHOY & SONS anp OTHERs.* 


Insolvency—Debt due by one partner to another partner—Partnership 
‘creditors —Postponement of partner's debt to the debts of outside creditors. 


In a’ partnership suit the partnership subsisting between three partners 
‘was dissolved, and a decree was passed in favour of one partner for a 
large amount as against the other two partners. The two partners other 
than the decree holder .were adjudicated insolvent, and the Official Assignee 
handed over to.the representatives of the solvent partuer, who meanwhile 
had died, one-third of the assets of the.partnership that had been realized. 
Thereafter the representatives of the solvent partner tendered a proof in 
the insolvency for the Jarge outstanding balance due under the decree. 
The creditors of the partnership claimed that the proof should be expunged. 


Held, that the debt owing by the insolvent partners was due to a 
member of the partnership who was liable as a partner to liquidate the 
debts of the partnership, and consequently payment cf the debt due to him 
must be . postponed tntil alter the debts of the outside creditors of the 
partnership had been satisfied. 


Nanson v. Gordon, (1876) 1 Ap.-Ca, 195—followed. 
Kalyanwala for the appellant. 
Doctor for the ist respondent. 

_. Anklesaria for the 2nd respondent. 


Pace, C.J.-In this case a business was carried 
on by three partners, and the partnership was 
dissolved. A ‘large sum of money exceeding two 
lakhs of rupees was held to be due to one of the 
partners, Musafer, out of the partnership assets in 
the present suit, in which it- was found that the 
partnership had been dissolved. After the partnership 
suit had been instituted two of the partners were 





* Civil Miscellaneous Appeal No. 85 of 1933 from the order of this Court 
on the Original Side in Insolvency Case No. 110 of 1928. 
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adjudicated insolvent, and by an arrangement between 
the solvent partner Musafer and the Official Assigneé 
of the estate of the two insolvent partners the asset®. 
of the partnership in Burma and in the . Madras 
Presidency were realized, and one-third thereof was 
handed over to the representatives of Musafer who 
meanwhile had died. 

Now, all the assets in the insolvency distributable 
by the Official Assignee were partnership assets: 
which had belonged to the firm, and the represen- 
tatives of Musafer who obtained a final decree in 
the partnership suit on the 7th of December 1931, 
thereafter tendered a proof in the insolvency for a debt. 
of Rs. 2,30,130-5-5, the one-third of the partnership 
assets which they had received realizing only about 


Rs. 25,000. 


Now, the 1st respondent had obtained two decrees. . 
against the three partners jointly and severally, and 
on the 17th December 1932 sought to attach by way 
of a prohibitory order issued to the Official Assignee ° 
a dividend of Rs. 20,920-15-0 which was about to be 
paid to the representatives of Musafer in respect of 
their claim in the insolvency to which I have referred. 
On the 22nd of December 1932 the debt of the 
representatives of Musafer was admitted, and on..the 
10th of January 1933 the Official Assignee, pursuant: 
to the order of the executing Court, paid the dividend 
of Rs. 20,920-15-0 into the Court which was executing 
the decrees in favour of the 1st respondent. That 
sum the 1st respondent as the judgment-creditor in 
the execution proceedings withdrew. The 2nd 
respondent, who is also a creditor of the estate of 
Musafer, claims rateable distribution with the’ 1st 
respondent of this sum of Rs. 20,920-15-0. . 

The application out of which the present appeal 
arises was filed by one of the creditors in the insol- 
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vency for the purpose: of: obtaining an‘order. expunging: 


the proof of-the debt by the representatives of Musafer 


upor the ground that, inasmuch as the assets distri- 
butable in the insolvency were part of the ‘partnership. 
assets and: Musafer was liable as a-partner to liquidate 
the debts of the partnership, the debt of the _Tepresen- 
tatives of Musafer was a debt owing by two partners 
who were insolvent to a third partner, and as such 
was. postponed until after the: debts of the outside 
creditors of: the partnership had been satisfied. . The 


learned Judge in insolvency - dismissed the ‘application. 


as he was. of opinion: that the representatives of 
Musafer “were in the position of outside creditors in 
the insolvency, the- insolvency being not of the firm 
as such but of two persons: who were partners in the 


firm. With all due respéct, in my opinion, this case - 


is covered by the decision of the House .of Lords.in 
John: Nanson and John Dixon- v. William Bonnallie 
Gordon (1); in which the. facts were similar to those 
in - the pies case. Lord. Cairns in his speech 
observed : ae ne 7 


“The éovtineing ett as 1 ee a8 ‘became bankrupt. 
But before they became bankrupt Dixon himself died, and his 
estate:came to be. administered in the Court of Chancery, and 
is: now ‘being administered there.. A large amount. of debt 
which existed against the firm at the time when Dixon died, 
is still unpaid, and the ‘creditors entitled to those debts have 
proved those debts in. the administration in the Court of 
Chancery.. Now, these. debts, .of Course, have to: be paid by 
the estaté of Dixon,. but. they are also debts. in the bankruptcy 
against the continuing partners, ‘and, there being no joint estate: 
that is to say, no joint: estate belonging to the firm as it was 
originally constituted; these debts will have’ to be ‘paid: out. of 
the only-estate in the ‘bankruptcy, namely; the joint estate of 
those who were partners at the.time of the ‘bankruptcy. .. Your 
Lordships have therefore a_case: in i the -estaté of the 





(1) (1876) 1 Ap, Ca. 195 at p.-202.. 


701: 


1934: 

A. KR 
M.M.C.T.: 
CHETTYAR: 

FIRM 

vy: 
S;P; 
DAYABHOY, 
& Sons; 


PAGE? CJ _ 


702. 


~ 1934 
A.K.R. 
M.M.C.T.: 
CHETTYAR 
FIRM .. 
vw 
S. P. 
DAYABHOY 
& Sons, 


PacE, CJ. 


INDIAN LAW. REPORTS, [Voi. XIT- 


% nee 2 
- deceased partner Dixon is liable to pay to these Creditors that . 


I. have mentioned the amount of their debts,. and.,thos® . 
‘creditors are at the same time entitled to come upon the, fund 
in bankruptcy, to have their debts paid out of that fund ; and just 
in proportion as the estate of the deceased, Dixon, will carry 
away a portion of that find for the payment of the debt due | 
to him, in that proportion the fund which would be available 
for the payment of those creditors in the bankruptcy will be 
lessened.”’ 


In my opinion - the facts of this case bring -i 
within the principles laid down in John Nanson aa 
John Dixon v. William Bonnallie Gordon (1); and 
as at present advised I am of opinion that the proof 


of the representatives of Musafer ought to be expunged. 


It is not necessary;-indeed it would not be proper, 
in my opinion for the Court at this stage to express 
a final opinion upon ‘that issue, because it may be 
that the appeal will not finally be determined by the 
same Divisional Bench. Assuming, however, for the ~ 
purpose in hand that the appellant is entitled. to an. 
order eXpunging the proof of the debt lodged by the 
representatives of Musafer the second form of relief 
claimed by the appellant arises, for consideration, 
namely, . 


“that feapontants No. 1 be ordered to return and deposit 
in Court the. sum of Rs. 20,920-15-0 wrongfully taken by ‘them 
in Civil Execution Nos. 527 and 528 of 1932.” 


Having regard to the view taken by the 
learned Judge in -insolvency it became unnecessar'y 
for hiny to consider or determine this issue ;" but, as 
we aré of opinion primd facie that the proof of thé 
representatives of Musafer ought to be expunged, 
before the Appellate Court can be in a position. finally 
to dispose of the appeal it is seer that the 
sécond issue should be tried. . 

(1) <(4876) 4: Ap. Ca. 195 at p. 202: 
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‘: In these cireymstancés the -proper order, in my 
‘Opinion, is that-:the-proceedings be returned to the 
Court in insolveney ‘for that issue to be tried, and 
for the finding upon that issue to: be returned-to 
this Court.. When that has been done. the Appellate 
- Court will be:in a position to;.dispose of the appeal 
as a whole.- The costs are. reserved... 


Mya Bu, 4 agree. 


APPELLATE CIVIL. 


- Before Sir Arthur Page, Kt.. Chief Justice, and Mr. Justice Mya Bu, 
DAW TOKE v. MA TIN OHN.* 


Burinese customary law—Succession to estate—Sister and step-daughter of 

“the .deceased—Sister’s claim—Attendance in last illness and funeral 

re management=Step-daughtcr claim as heir—Manugye, Book X, s. 62. 

The rule among Burman Buddhists that a relative who tends a deceased 
person during his life.and buries him is entitled to succeed to his property 
-does not prevail in cases where the deceased left a parent surviving him or 
an heif who stood higher thari parents in the scale of succession, Among 
uch heirs a step-daughter is.included. 

: Held, therefore; that, when the. deceased left her surviving a step- 

daughter, a sister of the deceased who claimed to have tended the deceased 
in her last illness and to have carried out the funeral arrangements, could 
Tiot succeed. to the estate of the deceased in preference to the step- 
daughter, 


Ba Han for the appellant. 
Sein, Tun .Aung for the respondent. 


_ Pace, C.J.—These appeals are dismissed. 
. The. dispute is between the sister and a step-child 
of the ‘Mecca, Daw E .Hla. 





_ * Civil First Appeals Nos. 16 arid 19 of 1934 from the judgment of this 
Court on ‘the Original Side in Civil Regular Suits Nos. 626 of 1932 and 
138 of 1933: 
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~ At the ‘trial ‘it was held: that-.the claim’ of the 


_step-child to letters of administration’ must préwail. 


The two grounds upon which it .was contended :that 
the sister's claim to letters of: administration ought 
to be preferred were: (1) that by. reason of the. unfilid] 
conduct of the respondent towards her: step-motheér 
she had lost her.right of inheritance, and (2) that as 
the appellant had tended the deceased in her 
last illness and had carried ‘out the arrangement for - 
her funeral she was entitled to succeed to the estate 
of the deceased whether there were any heirs of - 
the deceased or not, and whatever the relationship — 
might be in which such heirs stood to the deceased, 
Upon’ the facts disclosed in the evidence, in’ “my 
opinion, the decision of. the learned trial Judge on 
the first issue was right, and in the circumstances of 
the case it was a reasonable inference that Ma Tin 
Ohn had not given up filial ene with the 
deceased. 

As regards the second issue- it is” clear that 
Daw Toke was tending the deceased, who was’ a 
cripple, during the last years of her life, and that 
she carried out the funeral ceremony. In - these 
circumstances Dr. Ba Han on behalf of the ‘appellant 
contends that under: section. 62 of Book X of. the 
Manugye, even assuming that otherwise Ma Tin Ohn 
would be entitled to succeed, her claim must be 


postponed to that of the appellant, In my opinion 


section 62 does.:not assist the appellant. v ‘The. words. 
“orphan relation” in section 62, having regard to 
the Burmese ‘text, mean “ having: no “parents.” * It 
is enough to dispose of this case to hold that upon 
a true construction of section 62 the claitn of the 
relative, who ténds the deceased during his life 
and buries him, fo succeed to. the property “ animate 
and inanimate in the possession of the deceased ” 
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Will not -prevail in cases where the deceased -left 1934 
\ parent surviving him or an heir who stood higher Daw Toxe 
than, parents in the scale of succession: Among Ma Tix | 
such heirs a step-daughter is included. It follows, 8%: — 
therefore, that both the contentions raised on behalf Past CJ. 
-of the appellant fail, and the appeals are dismissed. 

We are of opinion that there ought to be no 
costs of the original hearing, but that the respondent 
is entitled to her costs of the appeals, five gold 
mohurs in all. j 

The result is that the decree in each case will 
pro tanto be varied ; in other respects it will be 
confirmed. 


Mya Bu, J.—I agree. 


_ APPELLATE CIVIL. 


‘Before Sir Ar‘hur Page, Kt, Chief Justice, and Mr, Justice Mya Bu, 


ELIZABETH O’DONOGHUE 1934 


a a. : , Aug. 15. 
SUTHERLAND anp OTHERS.* 


Residuary legacy—Bequest of cerlain personal property to legatec—Bequest of 
residue of personal property to another legatee—First legacy void— 
Residuary legatee’s claim to the legacy iene ce ae i Act (XXX1IX 

of 1925}, ss. 102, 103, 118. 


A residuary bequest of personal estate carries, not only everything not 
disposed of, but everything that in the event turns out not to be disposed of. 

In re Bagot, 3 Ch.D. 348 ; Blight v. Hartnoll, 23 Ch.D, 218 ; Cambridge v. 
Rous, 8 Ves. Jun. 12—followed. 

A testatrix devised certain immovable and movable property to a 
Bishop of the Roman Catholic Church. She also left certain plots of 
land to her niece and.added “I also give to my niece Mrs. O'Donoghue 
all my personal property and effects." The bequest to the Bishop was 
void ee s. 118 of the Succession Act, 


Civil First Appeal No. 44 of 1934 from the judgment of this Court 
on the Original Side in Civil Regular No. 481 of 1933. 
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Held, that the bequest of personalty to the Bishop fell into the residue 
of which the niece was the legatee, 


Aiyangar for the appellant. 
Sutherland for the 1st and 2nd respondents. 


Darwood for the 3rd respondent. 
S. R. Das for the 4th respondent. 


PaGE, C.J.—This appeal must be allowed. 

The sole question that falls for determination is 
what is the true construction of the following words 
in the will of one Mrs. A. Nicholas “I also give 
to my niece Mrs, Bess O’Donoghue all my personal 
property and effects?” 

Now, the will must be sonsnusd as a whole; 
and the testatrix, who died within a few hours of 
executing her will on the 12th of March 1933, 
after devising certain immovable property to Bishop 
Falliére, Lord Bishop of Mandalay, bequeathed also to 
Bishop .Falli¢re certain personal property of which 
she was possessed. The will then proceeds 


“T give and bequeath to my niece Mrs. Bess O’Dcnoghue 
of Insein 2 plots of land near the A.B:M. School, Myingyan, 
for her sole use and benefit. I also give to my niece 
Mrs. Bess O'Donoghne all my personal property and effects.” 


Prima facie the words “I give all my personal 
property and effects.” are sufficient to constitute 
Mrs, O’Donoghue a residuary legatee of the personalty 
of the deceased within section 102 of the. Indian 
Succession Act. It follows, therefore, pr ima facie 
that under section 103 Mrs. O'Donoghue is ,entitled 
to all the personal property belonging to the 
testatrix at the time of her death of which she 


‘had not made any other testamentary disposition” 


which was capable of taking effect. 
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Now, all the parties concerned in this will are 1954 


agreed that the bequest to Bishop Falliére was Face 
void under section 118 of the Act. The bequest v. 
of personalty to Bishop Falliére will, therefore, fall Sgn 
into the residue of which Mrs. O’Donoghue is P46% CJ. 
the legatee. 

On behalf of the respondents, however, it is 
contended that upon a true construction of the 
will* all that Mrs. O'Donoghue obtained under the 
bequest of “all my personal property and effects ” 
were the wearing apparel and furniture of the 
deceased. In my opinion there is no ground or 
justification for so limiting these words. It is further 
_contended that under the words “all my personal 
property and effects’? Mrs. O'Donoghue did not 
become a residuary legatee of the personalty but 
acquired a specific legacy, namely, of such personal 
property and effects as were not included in the 
bequest of personalty to Bishop Falliére. 

In my opinion, having regard to. the settled law 
for the construction of wills, such a construction 
is unsustainable. As long ago as 1802 in Cambridge 
v. Rous (1) Sir William Grant M.R. laid down 
the Jaw upon this subject in terms from which the 
Courts have never departed. His Lordship observed 


“it has been long settled that a residuary bequest of 
personal ‘estate, (for it is otherwise as to real) carries, not 
only everything not disposed of, but everything that in the 
event tuyns out not to be disposed of : not in consequence 
of any direct or expressed intention ; for it may be argued 
in all cases that particular legacies are separated from the 
residue, and that the testator does not mean that the residuary 
legatee should take what is given from him; no; for he 
does not contemplate the-case; the residuary legatee is to 
take only what is left ; but that does not prevent the right 





(1) 8 Ves. Jun. 12 at p, 25. 
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‘of the residuary legatee. A presumption:arises for the. residuarf/ 


legatee against everyone except the -particular legatee. The 
testator. is supposed to. give it away. from the residuary 
legatee only for the sake of the particular legatee. In*case 
of lapse of real estate the heir at law takes; but in the 
case of personal property the residuary legatee is. preferred 
either to the next cf kin or the executor.” 


In Blight v. Hartnoll (1) Mrs. Blight by her 
will bequeathed all her personal property to, her. 
sister Christiana. Hartnoll with the exception’ ‘of a 
certain debt and a leasehold wharf near Woolwich. 
It appears that Mrs. Blight had settled the wharf 
upon certain trusts, and in the events that happened . 
the appointment. of the wharf under the settlement 
was held to be void. The question then arose 
as to whether the wharf fell into the residue created 
by the words. “all my personal property” -in the 
will, It was held that it did. Fry J. in the 
course of his judgment observed 


“T take the rule to be plain that in general the residuary 
gift carries every lapsed legacy and every legacy which on 
any ground fails to take effect, but that is subject to this 
other rule that, if the testator has shewn some. intention with 
regard to the excepted property inconsistent with ‘its ever 
falling again into the residue, effect must be given to that 


intention.” % 
In In re Bagot (2) Kekewich J. stated that 


“ one must bear this in mind, that there is a great difference 
between the view from which one approaches - any, specific 
gift and the view from which one approaches a residuary 
gift for the purposes of construction. In order to ,ascertain 
what is given, or whether any particular thing is well given, 
-by a specific gift, you ‘must look to see whether that particular 
item is included. The question is, whether it is included or 
‘not; but once given a residuary gift large enough in its 





(1) 23 Ch.D. 218, (2) 3 Ch.D. 348 at p. 351. 
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cluded, but: what is excluded ; and you must find words pyuyzapern 
‘suffidiently large, sufficiently definite, sufficiently distinct, to ODOR IGEDS 
enable you to say that some item is excluded so that, to use eerencenes: 
‘the language of one of the authorities, what hitherto has — 
“purported ‘to be the residuary’ gift is reduced to the levél of a aah Co 
‘ specific gift, and ceases to be a residuary gift.” 


ee comprehend residue, the question is, not what is 1934 


Lindley L.J., in giving judgment dismissing the 
‘appeal in that case, pointed out that 

“to .exclude a particular portion of the personal estate 
of a testator, not otherwise disposed of by his will, from a 
bequest of his residuary personal estate it is mecessary to 
find an intention not to include that portion even if it is 
‘his. If such an intention can be found effect must of course 
be - given to it, and an intestacy will then necessarily be 
the consequence.” . 


And A. L. Smith L.J. added : 


“A general residuary gift of personalty in a will sweeps 
up, and is intendedto sweep up, all personal property of 
‘which the testator may die possessed which from any cause 
may happen not to be otherwise effectually disposed of ; and, 
in my judgment, all such property falls into the general 
residue, unless an intention is apparent in the will that it is 
not under any circumstances to do so.” 


Now, applying this rule of construction to the 
terms of the present will, it is common ground 
‘thatthe words under consideration are wide enough 
-to constitute a residuary gift of the personalty. It 
follows, therefore, that this residuary gift will not 
‘be construed as a specific legacy of the personalty 
other fhan that which had been bequeathed to 
Bishop, Falliére, unless upon a true construction of 
the terms of the will it is clear that it was the 
_intention of the-testatrix that the bequest of personalty_ 
to Bishop Falliére should not be merely for the 
benefit of Bishop Falliére, but that the subject-matter 
of the legacy to Bishop Falliére should be excluded 


710 


1934 


ELIZABETH 
OPaseokue 


SUTHERLAND. 


PAGE, CJ. 


INDIAN LAW REPORTS. {Wo1. XM- 


in any event and whether the bequest to Bish 


Fallitre was valid or not, from the gift-of “all af, 
personal property and effects” to Mrs. O’ Donoghue. 
If the Court is not satised that such was ‘the 
intention of the testatrix it will follow that the void 
legacy of personalty to Bishop Falliére will fall 
into the residuary gift to Mrs. O’Donoghue. — 

There is nothing in my opinion, to be found 
within the four corners of the will, and T dp not 
take into account for this purpose the eral or 
documentary evidence adduced at the trial, ‘to 
justify the Court in.arriving at a conclusion that 
the testatrix, who gave all her’ personal property 
to Mrs. O Tionogbne intended thereby ‘that -Mgs. 
O'Donoghue should only receive’ a specific legacy 
of personal property and effects exclusive of the 
personal property bequeathed to Bishop Falliére, 
and that in no event should the personalty which 
formed the subject-matter of the legacy to Bishop 
Falligre fall into the residue. 

For these reasons, in my opinion, the appeal 
must be allowed, the decree from which the appeal 
is brought set aside, and letters of administration 
with the will annexed will issue to the appellant 
Mrs. O’Donoghue on the usual terms. 7 
* As regards costs we think that inasmuch, as the 
respondents both at the trial and on appeal were 
all in the same interest one set of .costs ‘should 
suffice, and we award to. the respondents: ag: their 
costs. .at the trial sixty gold mohurs and, ttn gold 
mohurs in the appeal. We award the appellant 
sixty. gold mohurs as her costs of the trial .and 
ten gold, mohurs as costs in, the. appeal, All: these 
costs will come out of the estate.. 


Mya Bu, J.—I agree. 
G.B.C.P.O.—No, 56, H.C.R., 28-11-34—2,500. 
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. being ascertained .. In 1922 the. respondénts bought plots of land | 


on the foreshore ofan island which had arisen in a tidal river in 
_ Burma, the several vendors being holders of Government grants 
gnade under the above Act of 1876. The plots comprised. the 
whole island,. which was* mostly submerged at high tide. The 
~ grants stated that they were made for the purpose of dhani 
cultivation ; they described the plots as bounded by theriver, but 
on a.rough ‘plan attached to each grant four boundaries were 
delineated by straight lines,. Held, that: the respondents were 
entitled to foreshore added to the plots by gradual accretion. 
' Atiorney-Gencral v..3’Carthy (1911) 2 LR. 260, and Brighton and 
Hove. General Gas ied v.. Hove Bungalows, Limited (1924) 
1 Ch. 372—applied, 
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By s. 75, sub-s, 2, however, there is a right of appeal to the High 
Court from decisions of the District Court. (otherwise than on 
appeal) upon specified matters, Held, that in a case where the Act 
gave.a right to appeal to the High ‘Court, an appeal from the 
decision of the High Court lies tothe Privy Council under, and 
subject to, the Code of Civil Procedure. Wherea Courtis appealed 
toas one of the ordinary Courts of the country, the ordinary rules 
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disintssing petition for -insolvency— Final ordet”—Value of - 


subject-matter of appeal—Loss or detriment to applicant—Civil 
Procedure Code (Act V of 1908), 5.110. The petitioner applied to 
the District Court of Mandalay for the adjudication of the respon- 
dent, The respondent by way of demurrer raised a plea that 
the petition did not disclose an available act of insolvency, but the 
District. Court enteriained the petition. On appeal the High 
Court dismissed the petition. The petitioner applied for leave to 
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‘appeal to His Majesty in Council under s. 110 of the Civil s 
Procedure Code. Held, (1) that the order of the High Court was 
a final order passed on appeal within clause 37 of the Lettérs 

- Patent and ss. 109 and 110 of the Céde. Abdul Rahman v. 
D. K. Cassin & Sons, LL.R. 11 Ran. 58---applied, (2) that under 
S, 110 it is the extent to which the decree or order has operated-to: 
the prejudice of the applicant that determines whether the décree 
or order is subject to appeal‘or not, and whatever may be the 
value of the property in respect of which a claim or question is 
involved in the appeal no appeal lies under s. 110 unless the 
value of the loss or deteriment which the applicant has suffered 
by the passing of the decree or order, and from which he seeks to 
be relieved by His Majesty in Council, is Rs..10,000 or upwards. 
Gudivada v. Mahalakshmamma, 34 C.W.N. 235 ; Jogesh Chandra 
Roy v. Emdad Meal, 59 1.A, 29; Mukhlal Singh v. Kishuni Singh, 
35 C.W.N. 33; Subramania Ayyarv. Sellamal, LL.R.39 Mad. 
843—followed. Dalgleish v. Chowdhry, 1.L.R. 33 Cal. 1286; 
Muhammad Ashgar v. Abida Begum, 1.L.R. 5+ All. $58—dissented. 
froity (3) that the petitioner had failed to show any loss or detri- 
ment to himself or ny other alleged creditor of the respondent 
by reason of the High Court’s order. Neither the value of the 
petitioning-creditors’ debts nor the value of the respondent’s 
estate as a whole was a criterion. (4) thatin the circumstances 
it would be oppressive and. unjust to refer to the District Court 
under Order 45, rule 5, of the Civil’ Procedure Code the questioy~ 
of the valxe‘of the subject matter of the appeal. (5) Semblelg 
that the application was not made bona fide and was only filec- 
for .the purpose of injuring the business of the respondent whey, 
apparently was solvent and able to pay all his debts. 


GALLIARA v. A.M.M. MuruGappa CHETTY a ies 355 


APPEAL To His Majesty IN Councit—Valuc at the date of suit—Value 
of subject-matter in dispute on appeal—Defendant’s application for 
leave to appeal—Interest. up.to date of decree of High Court—~ 
Plaintiff's application —Civil Procedure Code (Act V of 1908), s. 110. 
For the purpose of appeal to. His Majesty in Council in accordance 
with the provisions of s, 110 of the Civil Procedure Code the 
amount or value of the subject-matter of the suit at the date of its 
institution in the Court of first instance must be ten thousand rupees 
or upwards. Gudivada v, Mahalakshmamma, UL.R. 53. Mad. 
167—jollowed, Further, the amount or value of the subject-matter 
in dispute on appeal to His Majesty in Council must likewise be 
ten thousand rupees or upwards This means that: if the 
defendant is seeking to appeal from the whole decree the amount 
or value including interest awarded against him up to and at the 
date of the High Court decree under appeal must be ten_ thousand 
rupees or upwards, Gooroopersad v. Juggutchunder, 3 M.1.A. 166 
—followed, Different considerations. may arise where the appli- 
cant seeking leave to appeal is the plaintiff in the suit. R.A.V. 
Naiduv, R.V.K. Naidu, LL.R, 56 Mad, 886 3 Ram Kumare. 
Mukammad Yakub, LL.Rv42 All. 445—referred to. The appli- 
cant was impleaded as a defendant to a suit in which the amount 
claimed exceeded Rs; 10,000. The trial Court dismissed the syit 
as against the applicant but on appeal to the High Court a decree 
was passed, infer alia, against the applicant for Rs. 9,1%2-6-3 with . 
interest at 9: er cent-per annum on the whole amount claimed | 
from the date of the institution of the suit up till the date when 
the sum of Rs..5,700. 014 was paid. into Court by the applicant’ 
and thereafter interest-at9 per cent pér annum on the balance 
after deducting from the amount claimed the sum that had been 
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paid into Court. The interest so awarded and the sum of 
Rs, 9,182-6-3 amounted in the aggregate to a sum exceeding 
Rs, 10,000 at the date of the decree of the High Court. Held, 
gbat the case fulfilled the conditions of s, 110 of the Civil Procedure 
Code, and that the applicant was entitled to a certificate granting 
leave to appeal to His Majesty in Council. : ; 


Dawsons Bank, Ltp. v, JapAN CoTTON TRADING COMPANY 164 


ARBITRATION THROUGH CourT—Judgment in accordance with award 
—Appeal against decree—Grounds of appeal — Plea of award being 
invalid —Civil Procedure Code (Act V of 1908), Sch. II, para. 16 {2) 
—Para, 15 (1) (c), “or being o:herwise invalid”, meaning of. 
Under paragraph 16 (2) of the Second Schedule to the Code of 
Civil Procedure, 1908, no appeal lies from a decree based upona 
judgment pronounced in accordance with an award except upon . 
one or other of the two grounds therein prescribed.- Gulam Khan 
v: Muhammad Hassan, 21 M.LJ. 263—jfollowed, Balkishan v. 

. Sohan Singh, LL.R. 10 Lah. 871 ; Batcha Sahib v. Abdul Ganny, 
LL.R. 38 Mad, 236; Guran Ditta v. Pokhar Ram, LL.R. 8 Lah. 
693 ; Hari Shankar v. Ram Piari, LL.R. 45 All. 441 ; Khudiram 
v, Chandicharan, 1 P.LJ. 3°63 Lutawan v. Lachya, 1.L.R. 36 All. 
69 ; Mahomed Asmal v. Valli Asmal, 26 B.L.R. 171 ; Narayana 
Rao v. Sarabhaiah, 21 M.L.J. 263 ; Rala Rani v. Bansi Lal, 1.L.R: 
13 Lah. 528 ; Suraj Singh v. Phul Kumari, 1.L.R. 48 All, 226; 
Tej Singh v. Ghasi Ram, LLR.49 All. 812 ; Wiran Wali v. Hira 
Nand, 1.L.R. 12 Lah. 408—cousidercd. Durga Charan v. Ganga 
Dhar, 34 C.W.N, 813 ; Giriga Nath Roy v. Kanai Lal, 27 CL.J. 
359 ; Golenur Bibi v, Abdus Samad, 1.L.R. 58 Cal. 628; Parsidh 
Narain v. Ghanshyam Singh, 9 C.W.N 873; Ramesh Chandra v. 
Duit, 1.L.R: 33 Cal. 498 ; Roy v. Roy, 25 C.W.N. 832 ; Seth Dooly 
Chand v. Mamuji,.21 C.W.N. 387 ; Tej Singh v. Ghasi Ram, 1.L.R. 
49 All. 812—dissented from pro tanto. The Legislature by 
inserting the words “ or being otherwise invalid’ in paragraph ~ 
15.(Z) (c) of the Second Schedule of the Code intended and pro- 
vided that every ground upon which the validity of the award 
could be challenged in law should fall within the ambit of para- 
graph 15 (1), and could be relied on asa ground for setting aside 
theaward, But no appeal liés on the ground that, although the 
judgment was in accordance with the award, the award itself was 
invalid except under paragraph 16 (2), 


U SEIN WIN v, THE CENTRAL PLUMBING Co., LTD, ost 675 


ARBITRATION —Pending suit, Oral application to Court for arbitration— 
Application recorded by Judge in diary—Order for arbitration— 
Validity of order—Civil Procedure Code (Act V of 1908), Sch. II, 
para 1 (2). Ipa suit for possession of land the parties agreed to 
refer the matter in dispute to the Superintendent of Land Records 
and to abide by his decision. There was no application in writing 
as regards the reference, but the trial Judge recorded the agree- 
ment. in the diary of the suit in* the presence of the parties’ 
advocates, and referred ihecase-tothe Superintendent. Held that 
this agnounted to a valid reference to arbitration. The provision 

eof law requiring the application for arbitration to be in writing is 
directory only and notimperative. Abdul Hamid v. Riaz-ud-Din, 
LL.R 30 All. 32 ; Luwumibai v. Hajec Cassum, 1.L.R.23 Bom. 629; 
Mahabit v. Manohar Singh, 1L.3. 46 All. 208 ; Shama Sundram v. 
Abdul Latif, 1L.R. 27 Cal. 61; Umed. Singh v. Sobhag Mal, 
LL.R 43 Cal. 290—referred for" ea ncete : 
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ARBITRATION—Reference to five ‘arbitvators jointly—Decision by 
majority—Award by four arbitrators—No proper meéling of all the 


arbitrators—V alidity of the award, Five arbitrators were appoin- . 
ted by the Court to decide whether the plaintiff or the defendant. 


should be-the head of a kyaungdatk. After the thicd sitting, one 
of the arbitrators who was the senior sayadaw amongst them 
went away ona peace mission and heasked that the deliberations 


should stand over. The other four arbitrators, however, sent - 


separate awards tothe Court, This was irregular and the Court 
ordered the five arbitrators to sit tegether and make a joint award 
according tothe. opinion of the majority. Thereafter the four 
arbitrators in the absence of the senior sayedaw signed an award 
in favour of the plaintiff and filed it in Court.’ No meeting of the 
five arbitrators was ever held pursuant to the Court’s order to 
consider the form of the award, Held, that a majority award is 
valid, if permitted by the terms of the reference, notwithstanding 
the absence of one or more arbitrators from the meeting at which 
the award was made provided that due notice of the meeting was 
given to them. In the present case as no notice of such a meeting 
was given to one of the arbitrators the award was inoperative 


and invalid. Dalling v. Matchett, Willes’ Report, p. 215— | 


referred to, 

: BAGAYA SAYADAW v. U-PADUMA ws soe 
APPELLATE CourT’s PowkERs, NATURE OF SENTENCE, ° ENHANCEMENT 
APPLICATION FOR TRANSFER, CASE ON ORIGINAL SIDE, HicH Court 
ASSESSEE’S EVIDENCE, PENALTY PROCEEDINGS, INCOME-TAXx 
AVOIDANCE OF TRANSFER, Suit BY CREDITOR ... 

AWARD, PLEA OF INVALIDITY, APPEAL sate swe 


BANKER’S LIEN oes 2 vaem sie 


Bar CounciLs Act (XXXVIII oF 1926), s, 10 (2) es pes 
BxRQUEST OF PERSONAL PROPERTY ... ive ¢ , 


BORSTAL SCHOOL, DETENTION IN... ds waa ve 344, 349 


Buppuist ECCLEsYAsTICAL Law—Poggalika property—Transfer in 
. life-time of owncr—Death-bed gift of poggalika property—Occu- 
pation of poggalika property by leave and license—Sanghika 
property—Misconducl of monk—Presiding monk's right of eviction— 
Consent of Sangha, Under Buddhist ecclesiastical law a monk 


may own a imonastery as his poggalika property and may in his - 


life-time validly transfer it by gift. U Pandawun v. U Sandima, 
LL.R. 2 Ran. 131— referred to, Soalsohe can makea valid gift 
of such property on his death-bed, the gift to take effect imme- 
diately, The general rule of Burmese Buddhist law declaring 
death-bed gifts to be invalid has no application in such a case. 
“The owner of a goggalika kyaung may require the monks living 


there to vacate, even though their occupancy has been by his leave | 


and license. The presiding monk of asanghika kyaungdaik has 
the right to eject a monk or any other person living on the pre- 
mises who is guilty of misconduct and no express approval or 
consent of the Sangha is necessary for such action. U Kemeinda 
v. U Thiha, Civil First Appeal No. 147 of 1931, H.C. Ran.— 
referred to. U Nanda v. U-Ganda, LLL.R, 9 Ran. 77—considered, 
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Burma Courts Act (BURMA AcTs XI oF 1922 AND IV or 1932), : 
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BURMA Forest Act (Burma Act IV-or 1902), $8, 35 (d}, 58 (ai ae + 300- 

—— —— RULES 87 (6) (vi, 98 ae ae 300 
Burma Municipan Act (Burma Act III or 1898), s. 43 «.. Tah One 
BuRMs LAND AND REVENUE ACT (II OF 1876),8,6 ~ ou. oe 136 
BURMA Laws Act (XIII oF 1898), 8.13 (1)... seh on 47 
8.138) as ee a 136 
BURMESE Buppuist Digs CHRISTIAN. ADOPTED CHILD's RIGHTS wee 184 











#BURMESE CusTomARY LAw—Adoption—Essentials of adoption— 
Publicity—Death-bed gift—Adoption shortly before death, Accord- 
ing to Burmese customary law, an adult may be taken in adoption. 
Ma Gyi v. Maung Po Tha, 14 B.L R. 15—-referred to. An adopted 

‘ child usually resides with the adoptive parents, but that is not 
essential for a valid adoption. Though no formal ‘ceremony is 
necessary for adoption publicity must be given to the relationship. 
Ma Ywetv, Ma Me, 36 1.4, 192 ; Maung Thwev. Maung Tun Pe, 
44.1.A, 251—/followed, A Burmese Buddhist adopted four children, 
-and executed a deed of adoption in the presence of several persons 
the registration being effected in his house in the presence of the 
sub-registrar, the civil surgeon, the family pongyi and other 
respectable people of the town. Five days after the adoptive 
parent died. Held, that there was sufficient publicity of the 
adoption. A Burmese. Buddhist cannot make a valid gift of his 
property to strangers when his death is imminent, In such a 
case thereis a presumptio juris et de jure that the transferor 
intended the gift to operate after his death to the detriment of his 
natural heirs. U Tezawuntav. Maung Zaw Pe, LL.R. 10 Ran. 
224—-vreferred to, The doctrine of death-bed gifts does not apply 
to an adoption. Ma Gyi v. Maung Pye, Civil First Appeal No, 25 
of 1931,'H.C. Ran; Ma Pwa Swe v. Ma Tin Nyo, (1902-03) 
2 U.B.R., Gift 1 ; Mi Man v. Maung Gyi, (1914-16) 2 U.B.R. 87; 
U Naga v. Maung Hla, (1907-09) 2.U.B.R., Gift 7—Yreferred to. 


Ma Mu v.U Nyon waa eee | ive ese 634 


S3BURMESE Customary LAwW—Guardian of a minor—De facto guardian 
—Power to deal with minor's property—Burma Laws Act (XIII of 
1898), s. 13 (1)—Guardians and Wards Act (VIII of 1890). ss, 4 (2), 
27, Te personal law of Burmese Buddhists does not recognize 
guardians of the property of minors,. A person by describing 
himself as a de facio guardian of a minor cannot clothe himself 
with the legal power to sell or mortgage the minor’s property. 
The only person who can, as guardian, deal with a minor’s 
property is a guardian who has been appointed by the Cuurt. 
§ 13 (1) of the Burma Laws Act does not apply to guardianship. 
‘Maung Thin Maung v. Ma Saw Shin, LL.R. 11 Ran, 193; Ranga 
‘Khan v. Ma Chit, Special Civil 2nd App..563 of 1930, H.C. Ran— 
Approved. Mata Din v. Ahmad Ali, 1.L.R. 34 All. 213—referred to. 
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PAGE, 
BuRMESE Customary Law—Guardian of ninor’s property—Mother mot. ~~ 

a de jure guardian—De facto guardian— Power to dispose’ of 
prope rty—Legal necessity or minor's benefit—Guardians and 
Wards Act (VIII of 1890), s. 27. Under Burmese customary law 
a mother is not recognized as the lawful guardian of the property 
of her minor children, and unless appointed a guardian under 
the Guardians and Wards Act she is not the de jure guardian of 
their property. The mother has no pywer asa de facto guardian 
to dispose of the property of her minor.children for legal necessity 
or for their benefit. A.R.V. Chettyar Firm v. Maung Hla Gyi, 
LL.R, 6 Ran. 329 ; C.T.V.E. Chettyar v. Ma Saw Mwe, LL.R. 12 
Ran. 47; Maung Thin Maung v. Ma Saw Shin, LL.R, 11 Ran. 
193; Rauja Khan v. Ma Chit, Sp. Civil2nd App. 563 of 1930, ce 
Ran. appr oved, A person by. be aa de facto guardian of a 
minor is not thereby investe bye A. any powers over the 
property of aminor. S, 27 of the-Guardians and Wards Act 
applies to guardians recognized by.the law..whether or not they 
have been appointed guardians under.the Act, and does not confer 
any power upon a person who: without any. lawful authority in 
that behalf has usurped the position of a guardian. or has taken 
upon himself the care of the property of.a minor. Jmambandi v. 
Mutsaddi, L.L.R. 45 Cal, 878 ;Mata! Din v..Sheikh Alimad, 39 L.A, 
49—follow'ed, Bon Kwi v. SK. RS. KR. Ferm, I TAR. 8 Ran. 172 
— distinguished. z 
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BURMESE CustomaryLaw—Inheritance— Brother’ sclaim in pr oe 
sister’s estate—Preference over parent—Manukye, Bk. X, ss. 19, 
28—Limitation Act {1X of 1908), s:123.. N, a Burman Buddhist, 
received a sum of moncy from his mother in full'satisfaction of his 
claim in the estate of his deceased father, A. sister of N 
predeceased him and then N died, and afterwards the mother 
died. “N in his lifetime was living separately from his. mother, 
His widow claimed his share of inheritance in the estate of his’ 
predeceased sister, Her claim, inter alia, was opposed on-the 
ground of limitation. Held, (1) that s. 123 of the Limitation Act 
did not apply. The section only applies where the suit is brought 
against an executor or an administrator or some person legally 
charged with the duty of distributing the estate. .Gulam Mohammed 
v. Gulam Husein, 59 L.A, 74—followed, (2) that the doctrine laid 
down in s, 28, Bk, X, Manukye, was notto be extended by analogy’ 
or otherwise, (3) that as N was living separately from his mother 
the provisions of s, 28 did not apply, (4) that under the provisions 
of s.19 of Bk X, Manukye, N was an heir of his predeceased sister, 
and therefore his widow was entitled to her husband’s share ‘of 
the inheritance. Manns ‘Kun v. Ma Chi, LL.R. 9 Ran. 217— 
followed. 
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@ 

BURMESE CUSTOMARY Law—Joint properly—Rema riage of surviving 
parent—Rights of child or children offygrst. marriage in joint 
property on remarriage—Transfer by os ble owner of propexty 

- —Minor’s share—Minor incapable of conséut—Exception to gerteral 
rule of law—Onus of proof—T: rausjfer of Property Act (IV of 1882), © 
s. 41, -A. person in possession of immovable property. as the 

ostensible owner ther eof cannot dispose of a minor’s share therein, 
A minor is incapable.of consenting. to a pérson holding himself 
out as'the owner of the. property, and s.. 41 of the Transfer of 
Property Act has no application in such a case. Abdulla Khan v. 
Bundi, LL.R 34 All. 22 ; Dalibain. Gopibai, 1.L,.R. 26 Bom. 433.;. 
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Danbar Singh v. Kunwar, L.L,R. 29 All, 292—referred to, Where 
@ person claims an exception to a general provision of Jaw, the 
onus lies dh him to prove that he comes within the exception, 
Hem Chandra v. Amiyabala, LL.R, 52 Cal. 121; Himatlal v. 
Vasudev, LL.R. 36 Bom 446—referred to, According to Burmese 


customary law on the remarriage of a surviving parent the. 


children of the former marriage acquire a vested interest in the 
joint property of that marriage to the extent of the deceased 
parent's share. The only child of his surviving father: will on 

_ the remarriage of the latter be entitled to a half share in the estate 
of his parents. Ma Aye Me v. Ma Shwe Thwe, AIR. (1931) 302; 
Ma Shwe Yu v. Ma Kin Nyun, LL.R.7 Ran. 240 ; Maung Aung Pe 
v. U Tun Aung Gyaw, LL.R. 8 Ran. 524—followed, Maung Po Kin 
Vv. Maung Tun Yin, L.L.R. 4 Ran. 207—distinguished. Shwe Pov. 
Maung Bein, 8 L.B.R. 115—overruled., 


MAUNG SEIN BA v MaAunG KyYWE .., see wee 


BURMESE CusTOMARY Law—Succession to estate—Sister and step- 
daughter of the deceased—Sistcr’s claim—Attendance in last illness 
and funeral management—Step-daughter's claim as heir—-Manukye, 
Book X,s.62. The rule among Burman Buddhists that a relative 


who tends. a deceased person during his life and buries him is - 


entitled to secceed to his property does not prevail in cases where 
the deceased Jeft a parent surviving him or an heir who stood 
higher than parents in the scale of succession. Among such heirs 
a step-daughter is included, Held, therefore, that, when the 
deceased left her surviving a step-daughter, a sister of.-the 
deceased who claimed to have tended the deceased in her last 
illness and to have carried out the funeral arrangements, could 
not succeed to the'estate of the deceased: in preference to the 






step-daughter. i 
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CHETTYAR UsaGE—Adathi system—Accommodation of capital to 
mofussil Chettyar by Rangoon Chettyar—Terms of the toan— 
Authority of adathi to borrow jor his constituent—Liimit of authority, 
According to the adathi system prevailing among Chetiyar money- 
lenders in Burma a mofussil Chettyar who wishes to be certain 
that he will have at his disposal during the course of the year 
enowgh capital to meet the requirements of his business employs 
a Chetlyar in Rangoon as his adathi. The adathi undertakes to 
provide within a stated limit the capital necessary to meet the 
requirements of his mofusvil constituent, For this accommodation 
the adathi gets an agreed sum for his remuneration and interest 
at the current Chetty rate. If the adati supplies capital in excess 
of the agreed limit, he may charge a higher rate of interest. As’ 
and when the mofussil Chettyar requires capital he instructs his 
adathi-to procure the required sum for him, and.the adathi either 
provides the money out of his own resources or obtains it from 
one or other of the members of the Chettyar community in 
Rangoon. Held that, apart from usage or estoppel, the adath? had 
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no implied authority to bind his principal by contracting loans. to | 
an unlimiled extent without any instructions in that bebalf from.” 
his constituent, ‘ ae ‘6 
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‘CLERKS IN PoRT OFFICE, GOVERNMENT SERVANTS’ RIGHTS: a, 556 
‘CopE OF CRIMINAL PROCEDURE (AMENDMENT) Act (XVIIT oF 1923), ; 
8, eee fee eee ose - ieee ave 419 
‘CODE OF CRIMINAL PROCEDURE (AMENDMENT) ACT (XVIII or 1923), | 
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‘COLLECTOR, A REVENUE OFFICER, NOT a. COURT ‘ 275 
‘CONFESSED GUILT, COURT’S DUTY aes 616 
CONSIDERATION, SUIT ON ORIGINAL 500 
CONTRACT FOR SALE OF LAND 589 
CONVICTION FOLLOWING PLEA oF GUILTY—Notice of enhancement of : 
senténce—Appeal against conviction and sentence—Criminal 
Procedure Code (Act V of 1898), ss. 439 (6), 412—Court’s duty as to 
confessed . guilt—Natuve of the charge—Circunistances aitendéng . 
admission of guilt—Accused's knowledge—Murder —Plea of starva- 
tion. An accused person is entitled to appeal against both the 
conviction and the sentence passed upon him nolwithstz”ting,his 
plea of guilty when notice for enhancement of sentence has been’ 
served upon him. Where: an accused is convicted on a plea of 
guilty the Court ought to consider whether the accused fully 
understood the nature of the charge to which, and the circum- 
stances in which, he had pleaded guilty. The gravity of the 
offence of a-cruel and deliberate murder is in no way lessened : 
because the accused committing it was starving, h 
Nea Ywa v, Kinc-EMPEROR ae aes ae 616 
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DOSTS AWARDED TO INSOLVENT, ATTACHMENT OF . ase 
SosTs, WHEN NOT SUFFICIENT REMEDY: 
DouRT?FEES ACT (VII OF 1870), ss. 5, 7 (iv), 11 

- > » 8.7 fiv) (f) a bees 
DouRT-FEE, DECLARATORY SUIT .. & ee 
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DouRT-FEES—High Court Judge's jurisdiction to determine court-fees 
.—Valuation of relief claimed—Valuation for jurisdiction—Court’s 
jurisdiction to entertain suit—Injunction suit, valuation—Trial 

. by Higher Court—Court-fee on appeal to High Cowrt—Court-fees 
- Act (VII of 1870), ss. 5, 7 (4), 11—Suits, Valuation Act (VII of 
1887), s. 8 S.° 3 of the Court-fees Act does not confer on the 
Judge of the High Court appointed under the section jurisdiction 
to decide questions as to the sufficiency of court-fees in subordi- 
‘nate Courts. It only confers on him jurisdiction to decide 
‘questions relating to court-fees in the High Court. Under s 7 (4) 


of the Act in-a suit for an injunction the plaintiff must value the . 


relief sought. The amount at which he values his relief is left 


entirely. to his .discretion. Faizullah v. M. Khan, 31 Bom. 


L.R. 841; Sunderabai v. Collector of Belgaum, 1.L.R. 43 Bom. 
376 ; Ummar v. Oimmar, 1.L.R. 9 Ran. 165—referted to. The 
provisions of s, 8 of the Suits Valuation Act do not mean that if 
the suit is valued at a certain amount for purposes of jurisdiction 
- Gt. must be valued at the same amount for court-fees ; but the 


valuation for court-fees determines the value for jurisdiction, 


Govindabin v. Hanmaya, 1.L.R. 45 Bom. 567; Sunuderabai v. 
Collector of Belgaunt, 1.L.R. 43 Bom. 376—referred fo. Itis the 
‘duty of the trial Court to satisfy itself as to the valuation of the 
relief sought before assuming jurisdiction in the case. Where 
the plaintiff has valued the relief and has paid the court-fees 
thereon he cannot be compelled to pay a court-fee based on the 
higher valuation for jurisdiction. .If thé relief is valued at an 
‘amount which gives a lower Court jurisdiction the proper course 
is to return the plaint to be filed in the lower Court. Bachhan 


v. Municipal Board of Mirzapur, I.L.R. 48 All. 412 ; Chhatarpali. 


wv. Kalap Dei, 1.L.R. 54 All. 232; Kanhaiya v. Jagrani, LL.R. 46 
All. 419; Manni Lal v. Radhe Gopalji, 1.L.R. 47 All. 501— 
dissented from. The plaintiff filed a suit for an injunction in the 
Court of.the Assistant District Judge, Mandalay, valuing the suit 
.at- Rs. 10,000 for purposes of jurisdiction but not valuing the 
‘relief sought, The Assistant District Judge tried the case and 
dismissed the suit. The plaintiff appealed to the High Court and 
‘there valued his relief at Rs. 130, paying the court-fee on that 
amount. Held, that.the Assistant District Judge ought not to 
have tried the case, but this defect ‘was cured by s. 11 of the 
Court-fees Aci. Héld further, that as the’ plaintiff in his 
memorandum of appeal had valued his relief, and had paid the 
appropriate fee in accordance with his valuation, he could not 
be compelled to pay a further court-fee notwithstanding that his 


valuation for jurisdiction stood at.a higher figure. 


Mawne Nyt- MauNG v. MANDALAY MUNICIPAL CoMMITTEE ... 


eS 
COURT-FEE AND JURISDICTION oa aes as 
CRIMINAL LIABILITY OF MASTER -FoR ACT OF SERVANT ... 


ase 


CRIMINAL PROCEDURE CODE (V OF 1898), 's. 35—Conviction for two or 
more offences at one trial—Sentence for one. offence only—Criminal 
Law Admendment Act (XVIII of 1923), s. 7. S. 35 of the Criminal 
Procedure Code relates to the quantum of the punishment that 
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the Court has jurisdiction to pass where the accused is convicted ieee 
of two or more offences at one trial, and does not purport to provide 
whether, and if so under what. ‘circumstances, the Court . hag 
jurisdiction to pass or refrain from passing sentence in respect of 
offences of which the accused has been convicted or any of them. - 

The accused was charged’ at the same trial with the commission 
of two offences, (1) under s, 37 and (2)*pnder s. 30. (d) of the Excise 
Act. She pleaded “guilty to both charges.. The magistrate 
convicted her for the second offence and imposed a fine, ‘but did | 
not convict the accused or pass any Sentence upom her for the:first 
offence. Held, that it was incumbent upon the magistrate to pass _ 
sentence upon the accused in. respect of both the offences. 
Quecn-Empress v. Wazir Jan, 1.L.R. 10 All..58—followed. Emperor 
v. Avachit, 1.L.R. 52 Bom. 277 ; Emperor v, Piru Rama, 1.LR. 49 : 
Bom. 916 ; Sothavalu vy. Rama Kone, LL.R. 56 Mad. 481—referred : 
to. Queen-Empress v. Aw Wa, 1 LB. R. 33—overruled, : 


KING-EMPEROR v. Mi Hiwa Dee feteca exes, we 


CRIMINAL PROCEDURE Cop (AcT -V oF 1898), s, 117 (5)—Engudey. 
Gang of thievcs—Onc and same enquiry in respect of associates as 
thieves— Magistrate's discretion Where it is alleged that a person . 
ig in the habit of committing theft in association with other per> 
sons as members of a gang of thieves the magistrate is.at liberty in 
his discretion 1o deal with the case of-all such persons in the same 
enquiry under s. 117 (5) of the Criminal Procedure Code. This 
section is not limited to proceedings under s,.107 or s. 108 of the 
Code ; but the magistrate must consider in each casé whether his 
order under s, 117 (5) would prejudice a person in his defence. 
In re Appasawmy, IL.R. 54 Mad. 334—referred to. King- 
Emperor v. Po Twe, 4 L.B.R. 46—dissented from, The applicants 
were well-known in the quarter of the town where they lived 
(most of them lived in the same house) to be members of a gang 
who were associated together in stealing bags of rice from cargo. 
boats in the Rangoon river, A separate notice was served upon 
each of them. under s, 110 of the Code to show cause why he 
should not execute a bond upon the ground that he was a thief. 
Held, that a inagistrate was justified in dealing with all of them | 
in the same enquiry, upon the ground that each and every of the- 
applicants had been associated together in the matter ea 
enquiry. : 


RANGOO MEAH ¥, KinG-EMPEROR gee nee on J 


CRIMINAL PROCEDURE CODE (ACT V oF. 1898), ss, 144, 435—Act XVIII : 
of 1923—High Court's jurisdiction to revise orders under s.144— . 
Order directing a person to abstain from residing in a .place he 
is— Positive orders to do particular things, Under 's. 435 of the 
Code of Criminal Procedure, as amended by Act XVHI of 1923, 
the High Court ‘has jurisdiction to revise an order passedeunder 
s. 144 of the Code. Muthuswami v. Ayiyar, I.L.R, 53 Mad. 320— 
followed. Under s. 144 of the Code Of Criminal Procedure a 
magistrate has no jurisdiction to direct a person to abstaia from 
residing in any place where he was residing at the time the order 
was passed. The section is not intended to empower a magisirate 
to make positive orders requiring people to do particular ‘things oat 
Emperor v. Sasmal, LL.R, 58 Cal. 1037—followed. ; 


THAKIN Ba THAUNG ¥. KING-EMPEROR 


CRIMINAL PROCEDURE sl (Act La ‘OF 1898), s, 197 (1) ..., wwe 
3 8. 262 {2} 
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éorgat PROCEDURE Coz (Act V oF 1898), 's, 393 Jaci 
3 8. 423 (1) {b) (3). vee 


$$ 55. 439 (6), 412 ae 


aneiarePaocesuRe Cope (Act V oF 1898), 8, 562 (14)—Dishonest 
misappropriation and cheating—Offences covered by the section— 
Conviction. for criminal breach of trust—Release after admonition 
under s. 562 (14). The terms “ dishonest misappropriation” and 
. “cheating ”.in s, 562 (1A) of the Criminal Procedure Code, refer 
to the offences in the Indian Penal’ Code which are denoted 
_ respectively thereby, that is, s. 379, pro tanto s. 380, s. 403 and 
s. 415.. The terms cannot apply to dishonest misappropriation or 
cheating in all their forms. Where a person is convicted of the 
‘offence of criminal breach of trust under s. 405 of the Penal Code, 
the Court hasno power under s, 562 (1A) of the Criminal Procedure 
‘Code to release him after an admonition. Crown v. Rab Nawaz, 
LLR. 1 Lah, 612 ; Emperor v. Ramjan, 17 Bom, L.R, 921 ; King- 
Emperor v. Nga Pyi, 3 L.B.R.95; Sundaram v. King-Emperor, 
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1.L.R. 41 Mad. 533— referred to. Harnavainv. Rares? Das, 12 All. ° 


Ly. 465—-dissented from, . 


KiNG-EMPEROR v. “ME Kywa . des 
2ROWN DEBTS, No PRIORITY OVER MORTGAGEE see tee 
2ROWN’S RIGHT To DISMISS ITs SERVANTS... ove tas 
JAMAGES OR MANDATORY INJUNCTION, RELIEF OF ee seo 


JAMAGES FOR WRONGFUL DISMISSAL OF GOVERNMENT SERVANT 


de Facto GvaRDIAN, POWER OF DISPOSAL OF PROPERTY OF iipron” a 


DEATH-BED GIFT, . BURMESE Customary Law: : seats sed 
DEBT DUE BY ONE PARTNER ° TO ANOTHER PARTNER, INSOLVENCY ..... . J 


DExay, ACQUIESCENCE, INJUNCTION. ‘SUIT. ay ree nae) 


DIsMISSAL.OF SuIT, WANT OF JURISDICTION, RETURN OF Piarnt we 


DISSOLUTION OF ‘PARTNERSHIP, AGENT'S AUTHORITY 


DRUNKENNESS, VoLUntaRy—Offence of murder——Specific intent 
constituting the crime—Knowledge and intent—Natural and pro- 
bable consequence of :an act--Accused’s intention to murder— 
Rousing of passion to kill by voluntary drinking~—Drunkenness as 
palliation,. Evidence of drunkenness which renders the accused 
incapable of forming the specific intent essential to constitute the 


-crime-ought to be taken into consideration with the other facts” 


‘provedin. order to determine whether he had that intent, but 
-evidence of. drunkenness falling short of a proved incapacity in 
the accused to form the intent necessary to constitute the crime, 
-and merely:¢stablishing that his mind -was ‘affected by drink so 


‘that hemore readily gave way to some violent passion, does not. 


‘rebut the:presumption that a man intends the natural Consequences 
-of his acts, Director, of Public Prosecutions v. Beard, (1920) A.C. 
ye ie owed. Tur Baw v.. King-Emperor,. 6 LBR. 100— 

voved. Re Mandru Gadaba, 1LL.R. 38 Mad.- 479; Sheru v. 
The Crown, LL.R. 7 Lah. 50—referred to. Drunkenness falling 


‘short of.a proved incapacity. to form the necessary intent may, 


nevertheless be taken into consideration as a palliation in. inflicting 
sentence, stad Stith v. The Crowtt, 1.L.R. 7 -Lah, 141— 
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dissented from, .The accused became very drunk, but knéw what. 
he was doing. He went to his house, took hold ofa da and 

going along the road shouted his intention to kill a person with 

whom he had had a dispute. A person on the road gently tried 
to pacify him and thereupon the accused not only threatened to 
cut him but followed him and inflicted such wounds on him that 

the person died. Held, on the facts of the case that the accused 
must be imputed with the same knowledge as he would have had 

had he been sober, and his -act amounted to murder for which 
there were no extenuating circumstances, 


Nea SFIN GALE v. KinG-EMPEROR if Pe i wea, 445 


EASEMENTS OF LIGHT AND AIrR—Damages and Mandatory Fidenciion— 
Delay and Acquiescence—English and Indian Law of Injunction 
different—Defendants’ conduct—No. loss of plainltifjs' business— 
Pecuniary compensation when ai adequate relief—Speeific Relief Act 
(1 of 1877), s.54. The plaintiffs claimed a prescriptive right tolight _ 
and air entering through windows in the northern. w all of their 
three-storeyed brilding which was situate in the bank area of the 
City of Rangoon and was used for office and business purposes. 
They sued the defendants for an injunction restraining them from. 
proceeding with the erection of their five-storeyed building on the 
adjoining land to such a height or in such a way as would. 
substantially obstruct the plaintiffs’ ancient lights, As the defen- 
dants had completed their. building during ‘the pendency of the 
suit, they further asked for a mandatory injunction for the removal 
of such portion of cefendants’ building as interfered with the 
plaintiffs’ right to light and air. Prior to the erection of the — 
defendants’ building the plaintiffs wrote a number of letters to- 
the defendants warning them of their rights, but the defendants. 
ignored the warning and proceeded to complete the building.: 
The trial Judge held that under the provisions of s. 54 of the: 
Specific Relief Act the Court may grant a perpetual injunction: 
where an invasion is such that pecuniary compensation would not: 
afford adequate relief. The question whether an injunction should 
issue Or whether the plaintiff should be awarded damages depended: 
on the circumstances of each particular case If it- is clear 
that damages will afford adequate relief to the injured party and 
the defendant has not been guilty of any high-handed action or 
unneighbourly conduct, an award in damages would be the appro- 
priate remedy. The trial Judge held that an actionable nuisance 
had been caused and granted a mandatory injunction on the 
following grounds : (1) that damages would not afford the plaintiffs 
in this case adequate relief, (2) that the plaintiffs could not be 
required to reconstruct’ their building to suit the convenience of 
the defendants, (3) that the defendants could have designed. their- 

. building in such a way as to respect the rights of the plaintiffs, (4): 
that the defendants had acted unfairly and in an unneighbourly: - 
spirit. The defendants appealed contending that: damages were an: 
adequate relief ; that the plaintiffs werenot entitled to an injunction: © 

- owing to their delay i in filing the suit ; that the only damage: which: 
the plaintiffs had sustained was a loss of comfort, but that ‘thair: - 
business had not suffered in any way by the action of the défen-- 
dants ; and that both the balance of convenience and the dispro-- 
portionate hardship en the defendants which would result from the- 
injunction required that no mandatory injunction should issue. 
Held, that the respondents were not guilty of any laches or~ 
acquiescence, and were not bound to sue for an interint injuriction: 
in the suit. Black. v. Scottish Temperance Life Assurance Conipany,, - 
42 Ir. L.T. Rep. 194—referred to, In the circumstances of the case- 
according to English law.the respondents were entitled to an: 


« 
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‘injunction ’as of course. A Courtof Equity would take into account © 


the conduct of the defendants and the burden was on them toshow 
cause why the Court should not issué an injunction, Having 
regard to their conduct the defendants could not discharge this 
burden. Colls v. Home and Colonial Stores, (1904) A.C. 179; 
Martin v. Price, (1894) 1 Ch. 276; Shelfer v. City of London 
Electric Lighting Company, (1895) 1 Ch. 287—referred to, But the 
law of India differed materially from the law of England relating 
to injunctions. A Courtin India is not concerned with the defen- 
dant’s conduct, but has to consider whether the invasion is such that 
pecuniary compensation would not afford adequate relief. Anath 
Nath Deb v, Galstaun, 1.L-R. 16 Cal 252; Boyson v. Deane, LL.R. 
22 Mad. 251 ; Dawson v. Princess Rounac, 1.L.R, 6 Ran.456 ; Dhun- 
jibboy v. Lisboa, I.L.R. 13 Bom, 252; Ghanasham Nilkant v. 
Moroba, LL.R, 18 Bom. 474; Sultan Nawaz Jung v. Rustomji, 
LE.R. 20 Bom. 704 ; Tituram v. Cohen, I.L.R. 33 Cal. 203—referred 
to. Benode Coomaree Dossee v. Soudaminey, 1.L.R. 16 Cal. 252— 
discussed, In England also damages and not an injunction are 
frequently awarded in cases where in earlier days an injunction 
would have been decreed as of. course. Black v. Scottish Temperance 
Life Assurance Company, 42 Ir. L:T. Rep. 194; Collsv. Home and 
Colonial Stores, (1904) A.C. 179 ; Holland v. Worley, 26 Ch. 578; 
‘Kine v. Jolly, (1905) 1 Ch. 480; Smith v. Smith, L.R, 20 Eq. 500— 
referred to. Held that, having regard to all the ‘circumstances 
of the case, the appropriate relief for the Court to award in this case 
was damages and notan injunction Notwithstanding the action 
of the appellants the respondents’ building still remained sub- 
stantially useful for business purposes Although the light in their 
rooms had been darkened and artificial illumination had to be 
resorted to more frequently the respondents had suffered no loss 
of business, An injunction would: entail upon the appellants 
immense. expenditure out of all proportion tothe extent of the 
injury that the respondents had‘ suffered by reason of the 
appellants’ violation of their easements of light and air. 


PoozUNDAUNG BAzAaR Co., LTD, v, ELLERMAN’s . ARRACAN 


RICE AND TRADING Co., LTD. ... was weet 


ELectricity Act (IX or 1912), ss, 37 (4), 38 (4), 44 ~... 
ELECTRICITY RULES, 1922, RULE 106 ULTRA VIRES 


- ENGLISH AND INDIAN LAW OF INJUNCTION ... eos 
ENQUIRY BEFORE DISMISSAL FROM GOVERNMENT SERVICE 
ENQuiry, CRIMINAL PROCEDURE Cong, s, 117 (5) ie 
‘ESCAPED ASSESSMENT” ian ee 
Evmpence Acr (I oF 1872), ss. 32 (5), 33, 112 as 

= » 8 91 oes eae 


ExecuTion— Money decree—Transfer- of decree for execution— 


Execnting. Court's power to order instalments—Civil Procedure 
Code (Act V. of 1908), s. 42, Order 20, rule 11.(2). A court to 


which a money decree is sent for execution has no power either. 


under, s. 42 or Order 20, rule 11 (2) of the Civil Procedure Code 
co order payment of the decree by instalments. Jurisdiction in 
this behalf can.only be exercised by the Court which passed the 
decree, Gajadhar Parasad v. M.J. Pavasad, .U.R. 4 Pat. 440; 

Gandharap Singh v. S. Singh, 1L.R. 12 All. 571—referred to, 


O.R.M.M.S.P.S V. Firm v. K.P.P, NARAYANAN CHETTYAR 
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FALSE AND MALICIOUS CIVIL ACTION—Defendant's suit for damages—. 
Costs when not a sufficient remedy.—Stoppage. of business by false’ 


and malicious averments—Stay order by Government Department— 
Right of action for loss of-busingss. It is.a general.rule of law that, 


a civil action, though false:and malicious. in its institution, will not. 


give rise to an action for damages: The expense.to which the 


defendant is put in resisting the suit is ordinarily met by-an-order- 


for costs But where-a. civil action-necessarily or naturally has. 


resulted in damage- which-cannot: be: recompensed. by an order. - 
for costs, and. such action: is instituted:falsely and maliciously, a -. 


suit for damages lies. at the: instance of the defendant. 
Har Kumar Dev Jagat Bandhu De, 1.L.R. 53 Cal..1008 ; Joykalee 
Dassce .v. The Representative of Chandmalla,9 W.R 133; Quartz 
Hill Gold .Mining Company v. Eyre, 11 Q.B.D. 674; Savile v. 
Roberts, 1 Ld. Raym. 374—referred to. Imperial Tobacco Company 
v. Bonnan, 46 C.L.J. 455 ; Mohini Misser v.S.N. Singh, 1.L.R. 42 
Cal. 550—distinguished. The plaintiff obtained a pawnshop 
license from the Municipal Committee of Pegu for a period of 
three years, The defendant who was a rival applicant, after 
unsuccessfully applying to the Commissioner of Pegu, obtained 


- from the Minister of Education an order stopping further action . 
in respect of the issue of the pawnshop license pending the - 


disposal of his application for revision. of the Commissioner’s. 
order. He alleged that contrary. to the usual practice the Com- 
mittee did not open all the tenders in the presence of the tenderers 
who were compelled to leave the room. : This he said was'a 


deliberate departure from the usual procedure which would lead . 


to fraud and-corrupt practices _ It was also alleged that the tender. 
by the plaintiff was not the highest: tender. The Local 
Government, affer inquiry, held that there was no ground for 
interference with the proceedings of the Municipal Committee, 
and rejected the application of the defendant. The plaintiff sued 
the defendant for damages for the loss of his business for over 
two months, the result of the izterim stay, which he alleged had 
been obtained by means of false and malicious averments, Held, 
that onthe evidence the defendant’s averments were false and 
maliciéus ; that damage was the direct and natural result thereof ; 
and that the plaintiff was entitled to maintain the suit. Quaere 
whether the principle which governs the general rule that a suit 


will uot lie for instituting a false and malicious civil action would . 


apply to an order, not of a Court of law, but of a Department of 
Government, : ors : 


AH Foxe v. NAM KEE oon ses eee vee 


Bicnt oF Birps and AnimMats—Public place—Spectators—No 
parlicipation by spectators—Gambling Act (Burma Act I of 1899), 
s. 10, Persons who are merely present at a set fight of birds or 


animals in a public place, and are mere spectators without 


* .participation or encouragement of any kind by gestures, expres- 
sions or actions, cannot be said to aid and abet the fight, and are 
not punishable under s. 10 (6) and (c) of the Burma Gambling. Act, 
Ouecn v: Coney, 8 L.R.Q.B. 534; Queen-Empress v. Nga Kywe? 
S.J.L.B. 163; Queen-Empress v. Nga Shwe Kya, 1U.B.R. 119— 
referred to. : Sec 

MaUNG AUNG MYE v. KING-EMPEROR_ . oss: Bix 
FINAL ORDER, APPEAL To PRIVY COUNCIL 
FORECLOSURE OR SALE SUIT IN-ENGLAND es ove 
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.V.T.. Chettyar Firm v. Commissioner of Income-tax, 1.L.R. 6 Ran. 
492; Commissioner of Income-tax v. P.K.N.P.R. Chetiyar Firm, L.L.R. 
8*Ran. 209; E.M. Chettyar Firm v. Commissioner of Income-tax, 
o@L.R. 8 Ran. 435; In the matter of Ishar Das, 21.T.C.12: In 
the matler of Lalla Mal Mills, 1 LT.C. 226; In the matter of 
Makham Lal, 1 LT.C. 416; P. Mudaliar v. Commissioner of 
Income-tax, 2 .T.C, 514; In the matter of Radhey Lal, 1L.R. 52 
All. 991; Subbiah Ayyar v. Commissioner of Income-tax, I.L.R. 53 
Mad. 510 ; Thrikamjiv. Commissioner of Income-tax, 1 1.T.C, 406— 
referred to. Commissioner of Income-tax v. Maharajadhiraja of 
Darbhanga, 60 L.A. 146 ; Caledonian Railway Company v. Banks, 
1 Tax Cases 487 ; North Staffordshire Railway Company v, Edge, 
(1920). A.C. 254.; Trustees Corporation, Limited v. Comntissioner of 
Igcome-tax, 1.L.R. 54 Bom. 437—applied. Commissioner of 
Income-tax, Bombay v. National Mutual Life Association of 
Australasia, 1L.R. 55 Bom. 637; Kajorimal v. Commissioner 
of Income-tax, 3 \.T.C. 451; Shiva Prasad v. Commissioner of 
income-tax, 3 1.T.C, 406—dissented from. An assessee desirous 
of obtaining the opinion of the Court on a point of law cannot 
apply under s. 45 of ‘the Specific Relief Act, but must proceed 
under s. 66 (2) of the Income-tax Act. Sin Seng Thin v. Commis- 
sioner of Income-tax, 21 T.C. 39—referred to, 


li re THE CoMMISSIONER OF INCOME-TAX, BURMA ¥, C.P.L.L, 
Firm acer cee eae eee AE aoe 


“INCOME-TAX—Reference to High Court—Duty of Commissioner of Income- 
tax—Specific point of law'to be stated—Couri's function. It is the 
“ duty of the Commissioner of Income-tax in a case stated to set out 
specifically the particular: point. of law upon which it is sought to 
. obtaina determination from the High Court. It is not for the 
Court to investigate the facts for the purpose of finding out whether 
under any section of the Act a point of law could be extracted and 

then to determine it. 


In re THe COMMISSIINER OF INCOME-TAX, BURMA % 


V.S.A.R, Firm ose one * ove 

. INJUNCTION, REMEDY OF, EASEMENTS sa oes se 
NJUNCTION SUIT, VALUATION OF COURT-FEES in ea 

' XINHERITANCE, BURMESE CUSTOMARY LAW one nes ese 


- INSOLVENCY—Amendment of petition for adjudication—Formal 
defects—Alteralion of the substance of act of insolvency— 
Adjudication—Strict compliance with terms of the Act—Departure 
from dwelling house—Essential ingredient—Dissolution of partner- 
ship—Agent’s det of insolvency—Notice of suspension of payment— 
Provincial Insolvency Act (V of 1920), ss. 13 (2) (a), 6 {g)— 


. Partnership Act (IX of 1932), ss. 34,41. Where the amendment: 


of an insolvency petition that is sought is one that does not affect 
‘the substance of the petition, but merely will have the effect.of 
‘bringing the petition into conformity with the rules-of practice, 
-or of femedying a formal defect, the Court in its discretion may 
properly grant leave for the amendment to be made even if the 
‘amended petition. would necessarily be re-presented more than 
three months after the alleged act of insolvency, provided that no 
hardship would thereby be worked tothe respondents. Charan’ 
Das v. Amir Khan, 1.L.R 48 Cal. 110; Ex parte Dearle, 14 Q.B.D. 
184—vreferred fo. But where the amendment is one that goes to 
the root of the petition and alters the substance of thé act of 
Ansulvency alleged the Court ought not to permit the amendment 
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to: be made, at any rate ifthe effect of so doing would be that-the 
amended petition would be re-presented more than three, 
months after the date of the act of insolvency alleged. 1 re 
Maigham, 21 Q.B.D. 21 ; In re Maund, (1895) 1 Q.B.195 ; Weldon 

‘v. Neal, 19 Q.B.D. 394—refer ved to. A creditor who presents. a 
petition in insolvency must comply strictly with the terms of the 
Insolvency Act. The fact of the debtor having departed from his 
dwelling house or place of business in itself connotes nothing, 
The essential ingredient of the act of insolvency is that the act 
was committed by the debtor with intent to defeat or delay his 
creditors, The omission of such an allégation is not a mere formal 
defect. Abu Haji Suleiman v. Haji Jan Mahomed, 8 Bom. L.R. 
648 ; Ex parte Coates,5 Ch. Div. 979—referred tv, Where -all 
the partners of a firm but one have been adjudicated insolvent thee 
firm is dissolved, and an agent of the firm ceases to be the agent 
of the firm and has no authority after the date of adjudication 
commit any act of insolvency as agent of the partners; Abdul 
Sattar v. V.E.A:R.M. Firm, 1.L.R.10 Ran. 215; Ex parte Blain, 
12 Ch.D. 522; Cooke v. Vogler Company, (1901) A.C, 102; 
Friend v¥ Young, (1897) 2 Ch. 421; Kastur Chand v. Dhanpat 
Singh, ¥. a R. 23 Cal. 26; Mutha v. Nagandis, 28 Bom.-L.R. 680; 
Saiton v. New Beeston Cycle Compazty, {1900) 1 Ch. 43—veferred to, 
A debtor does not commit an act of insolvency merely by suspending 
payment of his debts. A debtor commits’an act of insolvency 
only when he gives notice to any of his creditors that 
he has suspended or is about to suspend payment of his debts due 
to his creditors generally. In alleging such notice, the time, 

place and particulars of the notice should be accurately specified, 
N. SMM. Chettyar Firm v. Moodatiar, 1L.R. 11 Ran. 96— 
referred to. 


A.M.M. MURUGAPPA CHETTYAR v,.N, C, GALLIARA oe’ 15C 


INSOLVENCY—Costs awarded to insolvent in suit -for damages for 
personal tori—Application by money decrec-holder for attachment 
— Oficial Assignee’s Claim—Non intervention by Official Assignee --. 
Insolvent's right of disposal, The respondents who became 
insolvent brought a suit claiming damages for a personal tort, and 
in the course of the proceedings they were awarded costs in the 
Appellate Court and before the Privy Council. They had not then 
obtained their-discharge. “The appellant who had obtained prior 
to the insolvency a money decree againt them applied for leave 
to execute his decree by attachmient of the costs awarded to the 
insolvenis, Held, that the damages obtained by an undischarged 
insolvent in respect of a personal wrong and costs awarded to an 
insolvent in such a suit are property of the insolvent which is 
capable of passing to his assignee in insolvency under the Presi- 
dency-Towns Insolvency Act. Afficck v. Hammond, (1912). 
3 K.B.D. 162 : Bailey v. Thurston & Co,, (1903) 1 K.B.D. 137; In 
ve Graydon, (1896) 1 Q.B.D. 417; In ve Roberts, (1900) 1°Q. B. D. 
122—referred to. Ex parte Vine, (1878) 8 Ch. Div. 364—dissemted 
from. But the property will not pass to the Official Assignee until 
he has intervened and claimed it. Choung Taikv. Ma Thein Nu, 
LL.R. 8 Ran. 665—referred to. Held further that as the official. 
Assignee had not intervened, the appellant oughtnot to be given 
leave to execute his decree. Cohen v. Mitchell, (1890) 25 Q.B.D. 
262—apflied. 


S.P.S. Mani Iyer v, D.K, Syzep EBRAHIM ie see 4: 


INSoLVENCY—Debt due by one partner to another pariner—Partnership 
creditors—Postponement of partner's debt to the debts of .outside 
creditors, In -a partnership suit the partnership subsisting 
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between three partners was dissolved, anda decree was passed 
in favour of one partner for a large amount as against the other 
two partners. The two. partners other than the decree-holder, 
were adjudicated insolvent, and the Official Assignee handed 
‘over to the representatives of the solvent partner, who 
meanwhile had died, one-third of the assets of the partnership 
that had been realized, Thereafter the representatives of the 
solvent partner tendered a proof in the insolvency for the large 
outstanding balance due under the decree. The creditors of the 
partnership claimed that the proof should be expunged. Held, 
that the debt owing by the insolvent partners was due to a mem- 
ber of the partnership who was liable asa partner to liquidate 
the debts of the partnership, and consequently payment of the debt 
due to.him must be postponed until after the debts of the outside 
creditors of the partnership had been satisfied. Nanson v. Gordon, 
(1876) 1 Ap. Ca. 195—followed, : 


A.K.R.M.M.C.T. CHETTYAR FirM v. S,P. DADABHOY & SONS 699 


INSOLVENCY—Fraudulent preference—Date of commencement of period 
of three months —Provincial Insolvency Act (V of 1920), s. 54—Docu- 
ment of transfer—-Requirements of registration law—Title, when it 
passes—Registration Act (XVI of 1908), ss. 17, 47,49, Wherea 
transfer of immoveable property is sought to be Set aside in 
insolvency on the ground of fraudulent preference the date of the 
commencement of the period of three months within which it 
must be set aside is the date of the registration of the document - 
and not the date of its execution. Under s. 47 of the Registration 
Act, a registered document operates from the date of its execution, 
but the title purported to be transferred thereby does not pass 
until registration has been effected. 


U Ba SEIN v. MaunG SAN sa ae 263 


INSOLVENCY-—Insolvent’s right to deal with his property after an act of 
insoluency—Adjudication—Annulment—Payment by debtor to 
creditor after annulment—A ppeal against annulment—Annulment 
order set aside—Official Assignee’s title—Relation back—Lis pen- 
dens—Presidency-Towns Insolvency Act (ILI of 1909), s. 57, proviso. 
A man who has committed an act of insolvency is not entitled to 
deal with his estate. He has no right to gather it in if it is not 
already in his hands, or to make payments to his creditors out of 
that. which he has actually at his command. His dealings are 
liable to be set aside if insolvency supervenes. Ponsford, Baker & 
Co. v. Union of London and Smith’s Bank, Lid,, (1906) 2 Ch.D. 
444—referred to On the ist April 1933 a Chettyar firm was 
adjudicated insolvent on a creditor’s petition. On the 2nd June 
1933 the insolvency judge annulled the adjudication. On the 8th 
July 1933 the creditor filed an appeal against the order annulling 
the order of adjudication. On the 21st August 1933 the appeal was 
allowed, and the annulment order set aside. Meanwhile, on the 
ist August 1933, the firm had paid to the respondent Banks certain 
suns of money in liquidation of their debts. The Banks were 
aware of the insolvency proceedings, but after the order of 
annulment and at the time of receiving payment they made no 
inqujries as to whether an appeal had been filed against the order. 
The Official Assignee claimed that the money paid to them by the 
firm should be refunded. The Banks relied on the proviso to 
s.57 of the Presidency-Towns Insolvency Act. Held, that the 
title of the Official Assignee related back to the first available act 
of insolvency upon which the insolvency petition was based ; and 
therefore primd facie the payments by the insolvent firm on the 
ist August 1933 were void as against the Official Assignee. The 
onus lay on the Banks to show that they were entitled to the 
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protection and the benefit of the proviso to s.57 of the Act. Ex 
parte Cartwright, 44 L.T. 883—referred to. Inve Teale, 1912) 
2 K.B.D. 367—distinguished, Held further, that the Banks were 
not prevented from receiving the money, but that they did so at their 
own risk, . In the circumstances obtaining onthe ist August 1933 
the insolvent firm had no title or right to transfer the money to- 
the Banks, and such payment was void as against the Official 
Assignee. The principles underlying the doctrine of lis pendens 
are not dissimilar from the principles which are to be applied 
in construing. s. 57 of the Act. Chandramani Shaha v. Anarjan 
Bibi, 36 Bom, L.R. 717 ; Dinonath Ghose v. Shama Bibi, 1.L.R. 28 
Cal. 23; Gobind Chundar v. Guru Churn, I.L.R. 15 Cal, 94; 
S. Goundan v. M, Goundan, I.L.R. 31 Mad. 268 referred to. 


THE OFFICIAL ASSIGNEE v, THE MERCANTILE BANK OF 
Inp1A, LTp, as see ise ae 577 


InsoLvency—Joint debt by insolvent and deceased father—Inheritance 
by son of property of deceased father—Disposal of property 
by son—Recovery of properly in insolvency—Creditor's claim to 
priovity—Civil Procedure Code (Act V of 1908), s. 52 (2)—Provincial 
Insolvency Act (V of 1920), s. 61 (5), A debtor was adjudicated 
insolvent on a Creditor’s petition Two of the debts due to the 
creditor were by the insolvent-and his father, since deceased, 
jointly. The insolvent inherited some property from his father 
which he disposed .of before his insolvency. Only one of such 
properties was recovered in the insolvency proceedings on the 
ground of undue preference. This being the only asset available 
to the creditors the adjudicating creditor claimed a preference 
over the other creditors in respect of the debts due jointly by the 
insolvent and his father. Held, that bankruptcy is essentially 
a proceeding in personam, and only the personal debts due by the 
insolvent can ‘be proved therein. The creditor could claim no 
priority over other creditors in respect of the joint debts in the 
son’s insolvency. Nagasubrahmania v, Krishnamachariar, 1.L.R, 
50 Mad, 98i—referred to. Held further, that the creditor could 
have sued the insolvent ‘under the provisions of s, 52 (2) of - the 
Civil Procedure Code and made him personally liable for the 
debts of his father tn the extent of the father’s estate that had 
come into his hands and had been disposed of by him, and then 
could have proved in respect of this liability'in the insolvency. 
Kinderley v. Jervis, 22 Beav. 1~-referred to. But even in sucha 
case the creditor could not claim priority in respect of the property 
‘disposed of and which had come into the hands of the Court by 
operation of the insolvency law. 


P.A.A. CHETTYAR FIRM v. T.R.M. CHETTYAR FIRM set 602 


INSOLVENCY—Suspension of payment—Notice of suspension by agent— 
Chettyar agent's powers—Annulment of adjudication—Discretion 
of the Couvt—Presidency-Towns Insolvency Act (III of 1909), s.9 
(g), s. 21. In March 1933, the respondent Chettyar firm had 
two agents in Burma, one who was about to leave Burma 
and was collecting outstandings in the districts, and another 
who had recently arrived and was to succeed the first 
agent at an early date. Both the agents had powers of attorney 
that gave them the fullest authority in the conduct of the firm's 
business. .On the 31st March, in the absence of the first agent, 
the second agent was managing the business of the firm in 
Rangoon with the help of a head assistant and other clerks. On 
that day there was a rush of creditors on the Rangoon firm, 
Some were paid, but soon payment was stopped, and a number 
of cheques were dishonoured, The agent informed some of the 
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“CIRCULAR No.. 49 or 1930, GOVERNMENT OF BURMA 


AMBLING Act (BurRMA AcT I oF 1899), s. 10 


ENERAL CLAUSES Act (X oF 1897), s 2 (25) 
4 8. 3 (15) (24) 


IFT OF IMMOVEABLE PROPERTY ... 434 5 
‘OVERNMENT OF. INDIA ACT, S. 96B. tx aoe 


*OVERNMENT SERVANT—Wrongful dismissal—Suit against Government 
for damages—Port ‘Officer whether Government servant—Clerks in 
Port Office—Indian Ports Act {XV of 1908), s. 36—G Circular 
No. 49 of 1930—Fundamental Rules —Civil Service Regulations— 
Government of Indi Act, s. 96B—Rule 55—Crown’s right to 
dismiss servant—Limitation of the right—Enquiry before 
dismissal—Exteni of compensation—Injured feelings aud loss of 
prospects, A Port Officer appointed under s, 36 (Z) of the Indian 
Ports Act is the Agent or servant of the Local Government to 
carry out the duties prescribed in that section. His actions under 
s. 36 must be attributed to him as a Government servant, and not 
as a private individual. In appointing and in dismissing the 
clerks of his Port office the Port Officer must be regarded as 
having acted on behalf of the Secretary of State. The clerks 
employed in the Port office at Bassein have been always regarded 
by Government as coming under the Fundamental Rules and the 
Civil Service Regulations, and therefore such a clerk before 
‘removal from office is entitled to the benefit of the form of enquiry 
daid down in the rules drafted under s. 96B of the Government of 





India Act. Primd facie a person dismissed without such enquiry 


is entitled to claim damages from the Secretary of State. The 
‘G Circular No. 49. of 1930 of the Government cf Burma confers 
no legal rights on :a.Government servant. lt is a series of 
-directions given by Government to its servants, and consequently 
any infringement of it does not give rise to a claim for damages. 
Baroni v. The Secretary of State for India, LL.B. 8 Ran. 215— 
approved. The object and.effect of s. 96B and rule 55 of the Civil 
Services (Classification, Control and: Appeal) Rules is that while 
‘the Crown reserves .to itself the. right to dismiss its servants at 
pleasure, it does. not. exercise that right untii the servant has had 
‘the benefit of an enquiry. A Government servant has no right of 
.action for wrongful dismissal.or wrongful removal per se. He has 
-a right of action if he. is removed from his position without the 
_ provisions of rule 55 having been substantially complied with. 
Baroni v. The Secretary of State for India; LL.R. 8 Ran. 215 ; 
Denning v. The Secretary of State for India, 37 TLR, 138; 
Dunn v. The Queen, (1896) 1 Q.B.D. 116; Hales v. The King, 


34 T.L:R. 589 ; Satish Chandra v. The Secretary of State for India, . 


LL.R. 54 Cal. 44; Shenton v. Smith, (1895) A.C, 229—referred to. 
‘Where a servant is wrongfully. dismissed from his employment 
‘the damages for the dismissal cannot include compensation for 
‘the manner of his dismissal, or for any remarks by an officer in 

connection with the dismissal, or for his injured feelings or for 

_ the loss he may sustain from the fact that the dismissal of itself 

‘makes it more difficult. for him to obtain fresh employment. 
Addis v. Gramophone Co , Lid, (1905) A.C. 488—referred to. Held, 
-on thé facts of the case that the respondent who was dismissed. 
‘from service as head clerk of the Port office at Bassein after an 
-enquiry which was not strictly in accordance with rule 55 was 


-only entitled to nominal damages. His conduct-as head clerk and. 


this attitude at the enquiry justified his dismissal: 
2 SECRETARY OF STATE FOR ‘INDIA v. D'ATTAIDES x hes 
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Gratuity, INCOME-Tax ” eee ase ae 
GUARDIAN OF BURMESE BUDDHIST MINOR, POWER OF DISPOSITION, ¢ 


GUARDIANSHIP oF CHILD—Mother at birth of child separated: from . 


father— Child living with mother with consent of father— Mother's 
death—-Right oj father to custody of child—Guardians and Wards 
Act (VII of 1890), s. 25. The mother of a child was separated 
from the father (the respondent) at the time when the child was 
born, The father had consented to the mother retaining 


possession of the child during its infancy, and the child lived with | 


its mother, who since the birth of the child had been living with 
the appellant as his wife. The mother died and the natural father 
applied for the custody of the child. Held, that, although at the 
time of the child’s birth the mother was not living with the father, 


for the purposes of s, 25 of the Guardians and Wards Act the child | 


must be deemed to have been at that time in the custody of the 
father, and in the circumstances of the case he was entitled to 
apply for and obtain the custody of his child. Abdul Aziz Khan 


v. Nanhe Khan, LL.R. 49 All. 332; Mohideen v.. Mahomed ~ 


Ibrahim, 1.L.R. 39 Mad. 608—referred to.  Achratlal v. Chimanlal, 
LL.R. 40 Bom. 600—dissented from. : 








Maune Zaw »v, Maune Hua Din we see aes 
GUARDIAN OF MiNoR, DEJURE,DE FACTO a. oe ius 
GUARDIANS AND Waxps Act (VIII oF 1890), ss. 4 (2), 27 ae 

peas) ee oe 
»8, 27 Roe sas 
Hies Court, INHERENT POWERS aa as wes 


HicH Court’s INHERENT PowERS—Dismissal of suit om ground of 
want of jurisdiction— Return of plaint to plaintiff—Civil Procedure 
Code {Act V of 1908), O. 7, 7. 10— Absence of rule in High Court, 
Although Order 7, rule 10, of the Code of Civil Procedure does- 
not apply tothe High Court, it may by. reason of its inherent 
powers direct, in a suit which it has dismissed for want of jurisdic- 
tion, that the plaint shall be returned to the plaintiff so that he 
may file it in the proper Court, and thus avoid losing the court-fee 
already paid. Prabhakarbhat v. Pandit, 1.L.R. 8 Bom, 313— 
applied. C.T.AM. Firm v. Ko Yin .Gyi, LL.R, 7 Ran. 88 ; 
Galstaunv. Raja Janaki Nath, 38 C.W.N, 185—referred to, 


BHAIYET v, L. CHoNG KHA — ses AR sae 
Hicu Cotrt, ORIGINAL SIDE eae as 
Hicu Court, REVISIONAL PowERs, LAND ACQUISITION ACT 
- , CRIMINAL PROCEDURE CODE, 
.s 144, re ave 2 aes = + 
HiGH Court, RULES AND ORDERS, APPELLATE SIDE ove 


Hinpu Law—Widow from Madras—Power of adoption—-Consent of 
sapindas—No sapindas living. A Hindu widow coming. from 
Madras has power to adopt a son with the consent of her deceased 
husband’s sapindas unless there is some express prohibition Ly 
the husband. Sri Balusu v. Sri Balusu, LL.R, 22 Mad. 398— 
referred to, Such consent is not necessary when there are no 
sapindas living at the time of the adoption. ‘Krisinayya v. 
Lakshmipathi, LL.R. 43 Mad. 650—referred to. 


P, APPALSWAMY v. E. MOOSALAYA te e085 
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_ HUSBAND'S CLAIM TO LETTERS OF ADMINISIR\TION paws 629° 
“ILLNESS, ATTENDANCE AT, CLAIM TO INHERITANCE set tee 


+ JMMOVABLE PROPERTY, TRANSFER OF —Registration-——Interestin a land. 
settlement—Part performance, doctrine of—Contract for sale ofland 
_—Title to land—Trust property, how created —Legal and equitable 
‘estates--Ownership of trust property—Transfer' of Property 
Act (1V of 1882), ss. 534, 54, 55 (4) —Registration Act (XVI 
of 1908), ss.17, 49—Trusts Act(I1 of 1882), ss. 3, 5, 6, 55 56. 
An interest under a settlement of landed property is an interest in 
immovable property anda sale ‘or transfer thereofcan only be 
made or effected bya registered instrument. Ma Yaitv. The 
Official Assignee, LL.R. 8 Ran. 8; Maung Shwe Gohv. Maung 
Inn, LL.R. 44 Cal. 542—referred to. In India, apart from statute, 
having regard tothe law of registration there isno room for the 
equitable doctrine of part performance to operate. Ariff v. 
Jadunath, 58 1.A.91—followed. A-vendor under an unregistered: 
contract for the sale of immovable property by reason of what he 
had said or done cannot be treated as holding the property as a 
trustee for the purchaser. Title to land cannot pass by a mere 
admission when the statute requires adeed, Jadunati v. Rup 
Lal, 1.L.R. 38 Cal. 967 ; Dharam Chand v. Manji Sahu, 16 C.L,J. 
436 ; Mathura Mohanv. Ram Kumar, L.L.R. 43 Cal. 790 ; Narak 
Lali v. Mangoo Lall, 22 C.L.J. 380—referred to. A trust in 
relation to immovable property, whén non-testamentary, can only 
be effected by a registered instrrment. The Indian law does not 
recognize legal and equitable estates. The owner of trust 
property isthe trustee only. Rani Chhatra Kumari Devi v. 
Prince Mohan, 1.L.R.10 Pat. 851; Tagorev. Tagore, (1872) 1.A.. 
Supp. 47 ; Webb v. Macpherson, LL.R.:31 Cal. 57—referred to. 
By an agreement M contracted to sell toa person as trustee for 
company to be formed certain of his assets which included the: 
- share of a person in a settlement of.landed property which M had 
purchased by a registered instrument, By another agreement the 
company, after its formation, adopted the first agreement and 
released the trustee. Af’ was the managing director of the 
company and was in substance its proprietor. There was no: 
registered instrument of transfer from -M to the company im. 
respect of the property. Thereafter @ was adjudicated insolvent 
amd a month later the company wentinto compulsory liquidation. 
The creditors of the company claimed the property in preference 
to the creditors of M. Held, that (1) the interest under the 
settlement being an interest in immovable property could not be 
transferred by M to the company except by a registered 
instrument and the agreements did not create any interest in or 
title to the property in favour of the company, (2) having regard to 
the law of registration in India the payment of consideration by 
the company to M did not operate to bring into play the English 
equitable doctrine of part performance, (3) having regard to the 
law of trusts jn India, M did not hold the property as a trustee for 
the company, (4) in the circumstances of the case he neither 
created nor had any intention to create atrust in favour of 
the company. we ; : 
THE UFFICIAL ASSIGNEE v. M. E. MOOLL« Sons, Ltp, vee 589" 
ICOME-TAX AcT (XI OF 1922), ss. 6 (vi), 7, 12 es see 477 
». 8. 13 ia ise ae 483° 
, Ss. 28 wie age ss 268- 
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ANCOME-TAX—Assessmicut for one year completed by Income-tax officer— 


Assessment for following year—Revision of figures—Re-assessment 
jor the previous year—" Escaped assessment ”—Income-tax Act (XI 


0f 1922), s. 34. Inthe course ofthe assessment for 1929-30-the ~ 


Income-tax officer rejected the accounts of the: assessee for the 
year 1928-29 in respect of his tobacco business, and upon the 
materials before him assessed the income under.s. 23 (3).of the 
Income-tax Act. In -the following year another Income-tax 
officer in the course of assessment proceedings for the year 1930-31 
took the view that-his predecessor had estimated the quantity of 


tobacco at too high, and the profit. at too low a figure, and - 


purporting to proceed under s, 34, assessed. what he regarded as 
the income which had escaped assessment for the. year. 1929-30, 
Held, that the assessment was not under s. 34, and was made 
without jurisdiction. It was an attempt by the Income-tax officer. 
to go behind and revise the assessment made by his predecessor 
which was completed and had become final:: 


In ve THE COMMISSIONER/OF INCOME-TAX et LuNyo: .... 


HNCOME-TAX—Gratuity to employd on terntination of service—Insolvency 


ANCOME-TAX— Methods of ONTOS OCR wh of method—Income-tax ® 


M 


of employer—Gratuity paid by outsider—Income-tax Act (XZ of - 


1922), ss. 6 (vi), 7,12. The assessee at one time was in the service 
of the British India Steam Navigation Company asa purser. He 
then joined Bulloch Brothers & Co:, Ltd, who were the agents of 


that steamship company in Rangoon. There was an understand-.. 


ing between him and the latter company, but no legal contract, 
that he would be paid by the company a gratuity on the 
termination of his service if it had been satisfactory. Bulloch 
Brothers went into liquidation, and Lord Inchcape, who was 
interested in both the companies, voluntarily paid the assessee a 
sum of money equal to the gratuity which he might have received 
from the company, and took an assignment of any claim (there 
being no legal right), that the assessee might have against the 
company. The income-tax authorities claimed income-tax on 
this sum under s. 6 (vi) and s. 12 of the Act Held, (1) that the 
sum was not income of the assessee derived from “ other sources” 

within s. 6 (vi); In re The Commissioner of Inicome-tax, Burma v. 
Bombay Burma Trading Corporation, 1.L.R. 11 Ran 172—referred 
to, (2) thatthe sum was not chargeable ; as income under s, 6, 7, 


or 12; Commissioner of Income-tax, Bengal v. Shaw Wallace & 
Co., LL.R. 59’ Cal. 1342—referred to. (3) that the payment was 


exempted from income-tax under s. 4 (3) (viii as being a receipt 
of a casual and non-recurring nature not arising from, the exercise 
of the assessee's occupation, or by. way of addition to the 


remuneration of the assessee as an employé of Bulloch Brothers, . 


In the matter of the Bishop of Lucknow, \.L. R 54 All, 223 ; Cooper 


v. Blackiston, 5 T.C. 343; Cowan vy. Seymour, 7 Te. Fees, 
Rev, Herbert v. McQuade, 4T.C. 489; Reed v. Sepmenit 11 T.C._ 


625 ; Turton-v.. Cooper, 5 T.C. 138-- referred to. 


‘In ve .THE COMMISSIONER OF _TNcoME-TaK, BoRWs v. 
R, JOHNSTONE is ‘i eee ee 


officer's choice—Basis of assessment—Income aud reccipts—Profits, 
ascertainment of—Losscs in the accounting yeay—-Land taken over 
by creditor in lieu of debt—Gain or loss to assessce itt the accounting: 
year—Subsequent sale of land—Income-tax Act (XI of 1922), s. 13. 
The assessees who are a firm of Chettyar money-lenders took over 


lands from their debtors, who were unable to pay in cash, in. 
‘liquidation of their debts. Their former method of accounting 


was to set out in their books the value of the land taken over at a 
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certain figure which was-allocated in part to the principal sum 
and in part to interest. They were assessed to income-tax on the 
amount appropriated to interest in: the year. in which the land 
was trarisferred but the “profit” in respect of the value of the 
land taken. over was not taxed until the assessees sold the land, 
In the accounting year (1932-33) the assessees changed their 
method of ‘accounting in respect of transactions of this nature, 
and contended that where they took over land from a debtor in 
full satisfaction of both the principal and the interest due, and the 
value of the Jand transferred was less than the principal amount 
due to'them no profit had accrued, and they were not liable tobe . 
assessed for income-tax in. respect of the transaction. Held that, 
according to the meaning and effect of s. 13 of the Income-tax Act 
an asseesee is entitled to make use of any method of accounting 
that he chose to adopt ; but (a) he must follow the selected method 
regularly and not change it so frequently as to prevent a fair 
estimate of his income being made de anno in annum ;(b) if the 
method employed does not reveal the true income the Income-tax. 
officer may adopt some other basis ; (c) the Incoime-tax ‘officer is. 
required to compute the assessee's income and not his receipts 
and in dubio he may take as income what the assessee himself 
treats as income and that income may be treated as arising when 
the assessee treats it as arising ; but the Income-tax officer has to- 
determine the real income as a matter of fact, and is not bound by 
the book entries of the assessee ; (d) in assessing the profits and 
gains ofa year the losses in that year must be taken into account, but: 
not the losses: that may have been incurred in some previous year. 
Held also that in the circumstances of the present case the assessee 
was not precluded by his book entries from proving what the true- 
position was, and was entitled to show that the figure at which the-- 
‘and was valued in his books of account for the purpose of settle-- 
ment of the debt bore no relation to the real value of the land that 
had been transferred to him in satisfaction of the debt. The 
Income-tax officer was not bound to accept the assessee’s figures,- 
or the assessee’s method of accounting if the profits and gains of 
the year of assessment could not properly be deduced therefrom. 
In re The Aurangabad Mills, LL.R. 45 Bom. 1286 ; Commissioner: 
of Taxes v. The Melbourne Trust, (1914) A.C. 1001 ; Cosmisissioner 
of Income-tax, Bombay v. Ahmedabad Cotton Mills, 1.L..R, 54 Bom.. 
213; Commissioner Of Incomc-tax, Madras v. A.T.K.P.LS.P, 
Chettyar, 1.L.R,50 Mad, 765 : Commissioner of Income-lax, Madras 
-v. Chengalvaraya, LL.R. 48 Mad. 836 ; Commissioner of Income-tax, 
Bihar v. Maharajadhiraj of Darbhanga, LL.R.12 Pat. 318 ; Com- 
‘.missioner of Income-tax, Central Provinces v. Sir S. Chitnavis, 36 
C.W.N. 797; Edward Collins, Lid. v. Commissioners of Inland 
Revenue, 12 T.C,773 ; Gresham Life Insurance Society v. Bishop, 
(1902) A.C. 287; Hall & Co., Lid. v. Commissioners of Inland 
Revenue, 12 T.C. 382; Raja Raghunandan Prasad v. Commis- 
sipner of Income-tax, Bihar, I.L.R. 12 Pat. 305 ; Standard Life 
“ Assurance Co. v. Ald@t, 4 TC. 447 3 The Sun Insurance Office v. 
Clark, 6 T.C, 59; Venktadri v. Parthasarathi, 1L.R. 44 Mad. 570; 
Whimster & Co, v. Commissioners of Inland Revenuc, 12 T.C, 813; 
Young & Co. v. Commissioners of Inland Revenue, 12 T.C. $27— 
considered and explained, : 


In re THE COMMISSIONER OF INCOME-TAX, BURMA v, P.L.S.M. 
FIRM: “leas ir aoe wii “a 483 


-INCOME-TAX—Penalty, how determincd—Imposition and quantum of 
penglty—Discretion of Income-tax Officer—Assessee’s right to 
adduce evidence of real income—Nature and object of evidence— 
Income-tax Act (XI of 1922), ss. 28, 30,31, 32. The maximum 
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penalty which can be imposed under s. 28 (1) of the Income-tax Act 
is determined by ascertaining the difference between the amount 
of the tax on the income set out in the false return and the amount 
of the tax on the income in respect of which the. assessment has 
been made. In re The Commissioner of Income-tax, Burma v., 
A.A.R, Chettyar Firm, L.L.R. 11 Ran. 75—approved, Whether 
a penaliy ought to be imposed, and, if so, the amount of the 
penalty, are matters that, subject to ss. 30, 31, 32, lie within the 
discretion of the Income-lax officer. An assessee is entitled to be 
heard upon these questions and to adduce evidence as to his real 
income, not for the purpose of varying or affecting the 
‘assessment made for the purpose of imposing the tax, but in 
‘ order to show either that no penalty ought to be imposed or that 
the amount of the penalty ought to be less than the maximum 
prescribed under s, 28, In ve The Commissioner of Income-tax, 
Burmav. A.A.R. Chettyar Firm, 1.L.R.11 Ran. 75 ; K.M.O, Cheityar 
Firm v. The Commissioner of Income-tax, Burma, 1.L,R.12 Ran. 
268 ; King-Emperor v. Hoosenally & Co, LL.R. 43 Mad, 498— 
referred to, 


In ve AA.R, CHETTYAR Firm’ v, THE COMMISSIONER OF . 
- INCOME-TAX Te dees oor nn fee «= 420 
HINCOME-TAX—Penaliy— Real amount” — Correct income —Quantum . 
of penalty—Question of fact for Income-tax authorities—Income-tax 
Act (XI of 1922), s.28. Owing to the default of the: ass*ssees in 
failing to make a proper return or producing certain books the 
Income-tax officer estimated their income for the year 1931-32 
* under s. 23 (4) of the Income-tax Act at Rs. 50,000, The assessees 
returned their assessable income as 1/1 owing lo an alleged trading 
loss of over Rs, 31,000, According to the finding of the Income- 
tax authorities the assessees had furnished misleadin » and inaccu- 
rate particulars of their income, and also had concealed a portion - 
of their income. The assessees had wrongly deducted about 
Rs. 38,000 in making their return of assessable’ income, A penalty’ 
was imposed on the assessees under s. 28 representing the 
difference between the tax on’ Rs, 7,000 and the tax on Rs. 50,000. 
The assessees applied for a mandamus, and contended that the 
maximum penalty that could be imposed on them was the tax on 
Rs, 12,000, 7.¢, the difference between Rs, 50,000 and Rs, 38,000, 
Heid, that the words “real amount” and “correct income” in. 
s, 28 of the Act refer to assessable income, and that in imposing . 
the penalty the Income-tax authorities had followed the terms of 
the section. The real amount of the assessable income was: 
Rs, 50,000, whilst the assessable income returned by the assessees 
was nil, Consequently they were liable to a penalty equal to the. 
amount of the tax on Rs, 50,000. The quantum of the penalty 
within the statutory limit that ought to be imposed isa matter of 
fact and not of law, and is to be determined by the Income-tax 
authorities, and not by the Court. : 


o 
K.M.O, CHETTYAR Firm v., THE COMMISSIONER OF INCOME- 
TAX, BURMA sue cae wee 268. 


NCOME-TAX ACT (XI oF 1922), ss. 66 (2), 66 (3)—Question of law 
Assessee’s ontission to require Commissioner to refer question of law 
to High Court under s. 66 (2)—High Couri’s power to order 
‘Commissioner to state a case under s. 66(3)—Specific Relief Act - 
(I of 1877), s.45. The Court has ro jurisdiction, on an application 
by an assessee under s. 66 (3) of the Income-tax Act, to order the 
Commissioner of Income-tax to state a case and refer any question 
of law for consideration by the High Court which the assessee has - 

_not duly required the Commissioner to refer under s. 66(2), A.K.A. 
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ditors assembled at his place of business that he could not pay 
a? if all-demanded payment at the same time, but that he 
uld pay them gradually after collecting. outstandings. Such 
‘ements -were repeated by the other assistants of the firm to 
ditofs, including the creditor firm abovenamed, This firm got 
Chettyar firm adjudicated insolvent by an ex parte order on 
ground of notice of suspension of payment of debts. On 
iew the insolvency judge set aside the order on the grounds (1) 
t there was no suspension of payment, and (2) that neither the 
nt, nor the assistants had any authority so as to bind the 
icipals. The creditor firm appealed. Held, allowing the 
‘lication for adjudication, that 1) the action of the Chettyar 
1 in dishonouring cheques and refusing to pay the creditors 
ounted toa suspension of payment. John Crook v.1. & R. 
rley, (1891) A.C. 316—+eferred to. (2) that the speech of the 
mnt to the creditors amounted to a. notice of suspension ; Clough 
Samuel, (1905) A.C. 442; In re A Debtor, (1929) 1 Ch. Div. 
'—referred to, (3) that, having regard to the wide’ powers 
iferred upon the Chettyar agent to conduct in: Burma the 
iness of his absentee principals, the notice of suspension by 
agent was an act of insolvency by the principals within the 
aning of the. Explanation to s.9. of the Presidency-Towns 
olvency Act ; Gopal Naidu v. Mohan Lal, 1.L.R. 49. Mad. 189 ; 
stur Chand v. Dhanpat Singh, 1.L.R. 23 Cal. 26—referred to. 
that the repetition of the notice by the assistants had ho 
cutory significance, and the technical error of the petitioning 
ditors'in relying onthe notice given by the head ‘assistant 
ght not to prevent them from showing that an ‘order for 
udication on the merits oughi to be made. Ew parte Coates, 
77) § Ch. Div. 979—dissented from. PER .BAGULEY, -J.—The 
wer of the.Court to annul-an ‘adjudication under s, 21 (1) of 
: Presidency-Towns Insolvency : Act is discretionary. Hem 
jv: Krishen- Lal, 1.L.R. 10 Lah, 106 ;' In re Hester, (1905) 2 
3.D. 666; In re Keet, (1889) 22 Q.B.D. 632—referred fo.: In an 


plication, under s. 21 the Court is not restricted to considering - 
: original application for adjudication and the acts alleged: 


rein, and if good grounds for the debtor's adjudication exist 
the date of filing the application, even though not set out in 
: application, the Court may refuse to exercise its discretion 
favour of the debtor. In re Low, 72 L.T, 450; Lovell v. 
auchamp, '1894) A.C.'607—referred to, Abdul Sattar v. 
3.A.R.M, Firm, 1.L.R. 10 Ran, 215—distinguished. 


SOONIRAM RAMNIRANJANDAS v. S.A.R.M, CHETTYAR FIRM 


ENCY—Transfer 1101 1n good faith—Onus of proof—Transfer for 
existent debt— Value of property—Transferee’s ignorance of 
er creditors-—Provincial Insolvency Act \V of 1920), 5.53, In 
proceeding under s. 53 of the. Provincial Insolvency Act the 
us lies upon the applicant. to prove that the transfer was not 
ide in favour of:a purchaser or encumbrancer in good faith and 
* valuable consideration. Official Receiver v. P.L.K.M.R.M. 
ettyar Firm, V.L.R. 9 Ran. 170; Pope v. Official Assignee, 
imgoon, 1.L:R. 12 Ran. 105—-followed. In satisfaction of pre- 
isting: debts a debtor transferred to his creditor some jewellery 
d aléo some immovable property by way of mortgage. The 
lue of the property transferred was not greater than the value 
the debts which were liquidated. At the time of the transfer 
2 creditor was unaware thal there were other creditors of the 
unsferor, ‘The debtor: was thereafter. adjudicated insolvent. 
zld, that the transaction being bona. fide and for value could not 
‘impeached, In re Jukes, (1902) 2 K.B. 58—referred to. 


HAGEMEISTER v, Po CHo war see eee 
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INSOLVENCY—Transfer within two years of Insolvency—Purchaser in 
good faith—-Absence of knowledge that Transferor ie hear 
Presidency-Towns Insolvency’ Act (III of 1909), s. 
transfer to a purchaser made by a person adjudged an Sees 
under the Presidency-Towns Insulvency Act, 1909, within twe 
years of his insolvency, cannot be set aside under’ s, 55 of the Act 
if it was a real transaction for consideration, in the absence of 
proof that the purchaser knew that the seller was insolvent when 
the purchase was made; that the transfer was of the whole of 
faith assets is not i in itself sufficient to: show want of good 
aith 


POPE v, OFFICIAL ASSIGNEE, RANGOON Ga toe 


INSURANCE—Lapsed policy Moneys paid to canvasscr—Provisionat 
receipt—Misappropriation by canvasser—No new policy 1ssued— 
Loss by fire—Liability of Insurance Company. The respondent 
who had insured the stock-in-trade in his shop with the appellant 
company allowed the policy to lapse. He then paid a sum of 


money to a canvassing agent of the local agents of the company, | 


and obtained from him a provisional. receipt for anew policy. 
The money was not paid to the local agents but’ was misappro- 
priated by the canvasser, and no new policy was issued to the 
respondent. The goods were destroyed by fire, and the respondent 
claimed the insurance money. from the company on the ground 
that the receipt of the canvassing agent amounted to a renewal of 
the policy, as also did another receipt purporting tobe signed by © 
the local agents for the renewal of the policy. Held, that the 
first receipt did not refer to a renewal of a lapsed policy, but toa 


proposal for a new policy ; that the second receipt was a forgery,-: 


and did not bind the local agents or the company ; that the receipt 
of the money by the canvassing agent and his action in the 
circumstances did not bind the company. dAcey v. Fernie, 7 M. & 
W.-151 : George Whitechurch, Limited v, Cavanagh, (1902) A.C. 
117 ; London and Lancashire Life Assurance Company v. Fleming, 
(1897) A.C. 499 ; Ruben v. Great tel Consolidated, (1906) A.C. 
439—referred to 


UNIVERSAL FIRE AND GENERAL INSURANCE acca LIMITED 
v. SHup SHIN HTAt aay ans 


JUDGMENT OF MAGISTRATE, CHILD'S Gennes ee: . , 


JUDICIAL DEPARTMENT NotiFIcaTIoN No. ae DATED 15TH FEB- 
RUARY 1933 See ‘ oon see 


-JURISDICTION OF HIGH Court, MORTGAGE OF PROPERTY OUTSIDE 
LIMITS or as es vee 


JURISDICTION, VALUATION OF SUIT ...  - vee a 

JUSTICE, EQUITY AND GooD CONSCIENCE ; 
KNOWLEDGE AND INTENT, MURDER CASE, DRUNKENNESS 

Lanp AcQUuIsiTION Act (I oF 1894), ss, 11, 18 Se 

LAND ACQUISITION PRocEEDINGS—Collecior's award—Collector, a. 


revenue officer—Collector's refusal to make a reference—Revision | 


by High Court—Collector, not a Couri—Land Acquisition Act (1of 
1894), ss. 11, 18—Civil Procedure Code (Act V- of 1908}, s. 115. 
In making an award under s, 11 of the Land Acquisition Act the 
Collector is acting asa revenue officer andin an administrative 
J and notin a judicial capacity. The Collector therefore is mot 
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icting as a Court when he makes or refuses to make a reference 
ynder s..18 of the Act, and the High Court has no jurisdiction to 
sevise his order under s, 115 of the Civil Procedure Code. Durga 
Das Queen-Empress, 1.L.R. 27 Cal. 820; Ezra v. Secretary of 
Stade for. India, I.L.R. 32 Cal. 605—followed. Abdul Satiar v. 
The Special Deputy Collector, 1.L.R. 47 Mad. 357 ; Balkrishna 
Daji Gupte v. The Collector, 1.L.R.47 Bom. 699; British India 
Steam Navigation Company.v. Secretary of State for India, 1.L.R. 
38 Cal. 230; H.N, Burjorjee v. Special Collector, 5 B.L.J. 26; 
Leslie v. Collector of Mergui, : L.B.R. 132—referred to. Adminis- 
trator-General of Bengal v. Land Acquisition Collector, 12 C.W.N. 
241; Krishna Das v, Land Acquisition Collector, 16 C.W.N. 327 ; 
Saraswati v. Deputy hdd shine 2 Pat. LJ. 204 — 
dissented from, 


M. H. Mavet v, LAND ACQUISITION CoLLEcToR, MYINGYAN 
) TAKEN OVER IN LIEU- _OF DEBT, INCOME-TAX ee “aie 
\L AND EQuitaBLe Estates, INDIAN LAW 


TIMACY OF CHILD—Birth during marriage~-“ Atcess "—Burden of 
proof—Maintenance proceedings—Father’s denial. of paternity— 
Magistrate's judgment—Mother’s statement—Admissibility of 
statements against child - Evidence Act (I of 1872), ss.32 (5), 33, 
112, Where it is admitted. or provedin a suit thata woman is 
the wife ofa certain person and that a child was born of the 


woman during -the continuance of the marriage. Held, that the ~ 


burden of proving that the couple had no access to each other at 
any time whenthe child could have been begotten, lies on the 
person disputing the legitimacy of the child. The term 

“access” ins. 112 of the Evidence Act does not imply actual 
cohabitation but only opportunity of intercourse. Held further 
that the statements of the father (since deceased) in his written 
statement in a maintenance case filed by the mother of the child, 


denying the paternity of the child, are not within s. 32 (5) or s, 33° 


of the Evidence Act and are not admissible in evidence as against 
the child. .The judgment of the magistrate in the same proceed- 
ings, holding that the child was not the child of that father, is not 
binding upon the child and is inadmissiblein evidence. Statements 
by the mother that the child was begotten by a person other than 
her husband are inadmissible against the child. 


KarapayA SERVAI v. MAYANDI as ise coo 


TERS OF ADMINISTRATION—Rival claimants— Admission of claim of 
one applicant by all other claimants—Status of rival claimants when 
necessary to determine—Husband's claim to administer—Status or 
fitness challenged—Procedure—Succession Act (XXXIX of 1925), 
s. 218, Where the claim of an applicant for letters of administration 
to a deceased person’s estate is admitted by rival applicants the 
Court would normally grant letters uf administration to such appli- 
cant provided he is a fitand proper person to administer the estate. 
Under Stich circumstances it is unnecessary for the Court to 
consider the status. of the other rival claimants. Aung Ma Khine 
v. Mi Oh Bon, 9 L.B.R. 163; Ba Sin v, Po Han, (1914-16) 
2 U.B.Re101; Ma Tin v. Doop Raj, (1892-96) 2 U.B.R. 608 ; 
Ma‘Tok v. Ma Thi, 5 L.B.R. 78—referred to. But where as 
between the rival claimants inter.se the claim of none of the 
claimants is admitted by the other claimants, the Court must 
determine the status of the applicant before letters of adminis- 
tration are issued to him. Dwijapada Das v. Calipada De, 
31 C.W.N. 898; Ma The v. Shwe Hlwa, 1 L.B.R. 284; 
Maung Hmatv. Ma Htay, 1.L.R.1 Ran. 258 ; Sheoparsan Singh 
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v. Ramnandan Singk, 43 1.A. 91—referred to, A husband prima - 


facie is entitled to letters of administration to his wife’s estate, 


but if his status as such or his fitness to administer the estate are . 


challenged the Court must determine those issues. Ne Win ¢. 
Ma Aung Gale, 4 L.B.R. 293—referred to. 


' Maune Ba Han v, Maune Tun Yin eae Pease 
" LETTERS PATENT, CLAUSE 10 aes eee <0 


LETTERS PaTrent—Clause $8 Jutendol Gael Procedure Code (Act 
V of 1908),. s. 10—Order staying hearing of suit—Order not a 


. judgment. An order under s.10 of the Civil Procedure Code | 
staying the heating of a suit pending the determination of an | 


appealto His Majesty in Council ina former suit between the 
same parties is not a ‘‘judgment” within clause 13 of the Letters 
Patent. The order does not finally decide the rights of the 
parties nor does it put an end to the srit. V.R.M.-Raman 
Chettyar v. Bank of Chettinad, Lid., 1.L.R. 11 Ran, 19—vreferred to. 
Jivanlal v. Vakharia & Co., 1.L.R. 57 Bom. 364—discussed, 


MADAN GOPAL KaGLa v, S.P.K.A.A.M. FIRM ooo. 


LIGHT AND AIR ae ee Sea er aes 
LST nOe Act {IX oF 1908), s; 12 od soe ase 
7. a be 
, 8. 123 near was eae 


Limitation—Acknowledgment of. debt— Deposition in Cour ppudies 
certificate—Court clerk’s statement and signature as to correctitess 
of deposition— Acknowledgment by agent—Limiitation Act (1X of 


1908), s. 19. A suit was brought against a debtor on a promissory: 


note which on the face of it was barred by the Jaw of. limitation. 
The plaintiff relied on a statement made by the debtor as a witness 


in Courtin an insolvency case acknowledging the debt.. The © 


deposition was not signed by the debtor, but the Judge of the 
Court had signed the usual certificate at the end of the deposition, 
and a clerk of the Court had signed a statement at the foot of the 
deposition to the effect that it was read over by him in Burmese 
to the witness and had been acknowledged to be correct, The 
plaintiff relied on this deposition and the signature of the clerk for 
the purpose of bringing the case within s. 19 of the Limitation 
Act. Held, that the deposition as such was not signed by the 
clerk, that he was not required by law to sign the deposition, 
and that he was not the duly authorized agent of the debtor to 
sign any acknowledgment on his behalf so as to save limitation. 


The signatures of the Judgeand of the clerk were merely evidence 


ofthe correctness of the statements made in the deposition, and 
did not in any sense amount to an acknowledgment of the debt on 
behalf ofthedebtor. Kondamadaluv, Alluri, 1..R.34.Mad, 221— 
followed. Vapur Chand v. Narinjan Lal, (1918) 53 P.R. 130—- 
referred to. Atinapagauda v. Congadigude LL.R: 26 Bom. 221 ; 
Govindasami v. Goundan, 1.L.R. 44 Mad, 971 ; Lukshmanan 
Chetty v. Sadayapa Chetty, 35 M.L.J.- 571: Rashbehary v. Anand 
Ram, L.L.R. 43 Cal. 211— distinguished. 


U Po Yin v. U Ba Cur Ss re eos 


LIMITtaTion—Appeal from Original Side— Time requisite for obtaining 
copies of judgment and decree—Vacation period—High Court Rules 
and Orders, Appellate Side, Ch, I, Part I1I, Ch, I (A), cl. 5—Limi- 
tation Act (IX of 1908), s.12. A judgment was delivered on the 
Original Side on the 25th July 1933 in favovr of th~ respondent. 
The appellant company had twenty days from the date of the 
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judgment, viz, up to the 14th August 1933, within which to 
appeal. The appellant applied for a copy of the judgmenijon the 
3rd August 1933, and the copy was ready for delivery on the 
1€th August. ‘The appellant then applied for a copy of the decree 

6on the 5th August which was ready for delivery on the 23rd August, 
The High Court vacation commenced on the 2nd September 1933. 
The memorandum of appeal was filed on the 6th September 1933, 
Held, that under the provisions of s, 12 of the Limitation Act and of 
the Rules and Orders of the Hight Court, Appellate Side, the 
appeal was intime. J. N. Surty v. T.S, Chettyar, 1.I..R. 6 Ran. 
302; Roy v. Lee, 1.L.R. 49 Cal. 999—/followed. Burma Building 
and Loan Association v. Maung Thein Maung, Civil First Appeal © 
No. 38 of 1932, H.C. Ran.—overruled. : ; 


. McKenzie & Co, Lrp., v. AH WIN a we 828 
Lis PENDENS, APPLICATION OF PRINCIPLES IN INSOLVENCY eve 577 


Loan—Promissory note or oth.r instrument for loan—Question of law 
and fact—Instrumenti prima facie u conditional payment—Instru- 
ment itself the consideration for the loan—Right of suit upon original 
consideration—Embodiment of all the items in the instrument, effect 
of—Prima facie presumption—Normal practice of lenders—Money 
paid and instrument taken simultaneously—Cicumstances of 
each case—Evidence Act (I of 1872}, s. 91. Whena loan is con- 
tracted it is an implied term of the agreement that the loan shall 
be repaid. In case of a suiton a loan what points are points of 
Jaw and what are points of fact should be clearly borne in mind. 
Saminathan v. Palaniappa, 41 1.A. 142; In re Romer and 
Haslam, (1893) 2 Q.B. 286—referred io. When a promissory 
note or any other instrument is given by the borrower to the 
lender in connection with the loan, either at the time when the 
loan is contracted or afterwards, the terms upon which itis given 
and taken is a question of fact and not of law. Dayv. McLea, 22 
Q.B:D. 610—referred to. The giving of a negotiable security by 
a debtor to his creditor operates, prima facie, as a conditional 
payment only, and not as a satisfaction of the debt, unless the 
parties agree so to treat it. Such a conditional payment is liable 
to be defeated on non-payment of the negotiable instrument at 
maturity. Jn re Romer and Haslam, (1893) 2 Q.B. 286—followed. 
Achutaramanna v. Jagannadham, 64 M.L.J. 79; Alderson v. 
Langdale, 3 Br. & Ad. 660 ; Burliner v, Royle, L.R. 5 C.P. 354 ; 
Camidge v. Allenby, 6 B. & C, 373 ; Cohen v. Hale, 3 Q.B.D, 371; 
Dhaneswar Sahu v. Ramrup Gir, 1.L.R. 7 Pat. 845 ; Dawsons 
Bank, Lid, v. C.R.V.V. Chetty Firm, 1.L.R. 1 Ran. 121; Day v. 
McLea, 22 Q.B.D. 610; Farr v, Price, 1 East 54 ; Golap Chand 
v. Mohokoom Kooaree, 1.L.R. 3 Cal. 314 ; Hiralal v. Datudin, 
T.L.R, 4 All. 135; Hopkins v. Ware, L.R. 4. Ex, 268 ; Jacob v. 
Vicumsey, 29 Bom. L.R. 432 ; Krishnaji v. Rajmal, LL.R. 24 
Bom. 360°; Kundan Lal v. Bhikari Das, 1.L,.R.51 All. 530 ; Maung 
Kyi v, Ma MaGale, 10 L.B.R. 54; Pramatha Nath v. Dwarka 
Nath, 1.L.R. 23 Cal. 851 ; Ragavayya v. Ramayya, 1.L.R. 29 Mad. 
Jil ; Ram Sarup v. Jasodha Kunwar, 1.L.R. 34 All. 158 ; Ranchhod 
v. Ravijbhai, 28 Bom, L.R. 631 ; Ramigopal v. Dhirendra Nath, 
LL. 54 Cal. 380 ; Sard v. Rhcdes, 1 M. & W. 153---considered. 
If the negotiable instrument is given by the borrower to the lender 
and the negotiable instrument is itself the consideration for the 
Joan, or if the-instrument is accepted as an accord and satisfaction 
of the original debt, the lender is restricted to his rights under the 
‘negotiable instrument by which he must stand or fall. Jn re 
Romer and Haslam, (1893) 2 Q.B. 286 ; Chanda Singh v. The Amrit- 
sar Banking Co,, 1.L.R, 2 Lah. 330 ; Damodar v. Atmaraim, I.L.R. 
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12 Bom, 443 ; Goddard & Sun v. O'Brien, 9 Q.B.D. 37 ; Parsotam. 


v. Taley Singh, 1.L.R. 26 All. 178 ; Pothi Reddi v. Velayudasivai, 
LL.R. 10 Mad. 94; Radhakant Shaha v, Abhoychurn Mitter, L.U.R. 
8 Cal 721 ; Saminathan v, Palaniappa, 41 1.A 142; Sheikh Akbar. 
v. Sheikh Khan, 1.L.R. 7 Cal, 256—cousidered, If it is agreed 
between the parties that the instrument shall be taken merely as 
collateral security for the repayment of the loan the lender is 
entitled to ste upon the original consideration independently of 
the security, and without regard to any rights that he may possess 
under the instrument. If all the terms of the agreement under 
which the loan was made have been embodied ina negotiable 
instrument or in any other document no evidence can be adduced. 
in proof of the terms of the contract except the document itself, 


and if such document is for any reason inadmissible in evidence,’ 


the suit must fail, Normally and primd facie a lerder is regarded 
as taking a negotiable instrument only as conditional payment, 
and not in satisfaction of the loan. Where the handing over of the 
money and of the instrument is simultaneous it does not follow that 
the instrument is the sole repository of the terms of the agreement, 
It is not the time when, but the terms upon which, the loan was 
made that matters, and thal is a question of fact lo be determined 
according to the particular circumstances obtaining in each case. 
Muthu Sastrigal v, Pandarasannadhi, 26 M.L.J.19 ; Nga Waik 
v. Nga Chit, (1907-09) 2 U.B.R Evid. 5; Nazir Khan v. Ram 
Mohan, 1.L.R. 53 All. 114 ; Pothi Reddiv. Velayudasivan, 1.L.R. 
10 Mad. 94 ; Parsotam v Taley Singh, 1.L.R. 26 All. 178 ; Radha- 
kant v, Mitter, L.L.R. 8 Cal. 721 ; Sheikh Akbar v, Sheikh Khan, 
LL.R. 7 Cal. 256—dissented from. : 


MAUNG CHIT 2. Ros#an N.M.A. KAREEM OoOMER & Co, 


Loss oF PROSPECTS, DISMISSAL FROM GOVERNMENT SERVICE 


MALicious SUIT oe See oes eee : meee 


MASTER AND SERVANT—Criminal liability of master for act of servani— 


Mens rva —Liability by statute—Possession of hammer-mark by. 
_ servant— Unlawful felling of timber by servant— Master's liability — 


Burma Forest Act (Burma Act IV of 1902), ss. 55 (d), 58 (a)— 
Rules 87 (8) (vi), 98 The appellant had obtained from 
Government a grant of 500 acres of land, taken out of a forest 
reserve, for the purpose of the cultivation of kapok. He paid a 


royalty for the teak standing on the land, and was allowed to fell . 


and extract the same on certain conditions ; and for that purpose 
was allowed the use of a property hammer. The appellant 
entrusted the hammer to his servant who supervised the felling of 
the trees. The servant was prosecuted and convicted for unlaw- 
fully felling teak trees unders. 55 (d) ands, 58 (a) of the Forest 
Act, and under rule 87 (6) ivi) for unlawfully impressing a property 
hammer-mark on green teak timber. The appellant was subse- 
quently prosecuted and convicted, ixter alia, for impressing his 


property mark on certain timber which was unlawfully felled’ 


under rule 87 (6) (vi! and rule 98 of the Rules made under the 
Forest Act. The appellant pleaded that the offences were com- 
mitted by his servant without his knowledge or connivance, ané 
therefore that he was not liable. Held, that, although ordinarily 
a master is not criminally responsible for the acts of his servant 
which he has not expressly authorized, yet by statute he may 
be liable to be punished for such acts, The Forest Act casts an 
ab-olute duty upon the licensee that no tree will be felled or 
marked except in strict conformity with the terins of the license, 
and therefore the appellant was rightly convicted of the offences. 
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Allen v. Whitehead, (1930) 1 K.B. 211; Bond v. Evans, 21 
Q.B.D. 249 ; Emperor v, Babu Lal, 1,L.R. 34 All. 319 ; Mousell 
Brothers v. London and North-Western Railway Company, (1917) 
2E.B. 836 ; Mulliis v, Collins,9 Q.B.D. 292 ; Parker v. Alder, 
899) 1 Q.B. 20; Pearks Limited v, Ward, (1902) 2 K.B.1; 
Queen-Empress v. Tyab Ali, 1.L.R. 24 Bom. 423—referred to, 


MAuNGc Ba CHo v. KING-EMPEROR ... ‘ ase 
MINOR OWNER’S CONSENT i wae wea 
MiNoRr’s PROPERTY, POWER OF DISPOSAL BY GUARDIAN... és 


MISCONDUCT OF ADVOCATE, [EST FOR STRIKING OFF THE ROLLS nee 





OF MUNICIPAL COMMITTEE oe toe eee 





OF PLEADER eee vee eve 


MISTAKE—Money paid under a mistake of fact when recoverable— 
Banker's lien—Particular and general lien—No lien over one’s 
‘ own property—Trust moneys—Set off. H, a Rangoon rice 
merchant, bought large quantities of rice in Burma, and shipped 
them to Germany fora German firm. He was financed in the 
business by the plaintiff Bank which provided H with an overdraft 
account on which he drew cheques, As security the Bank 
obtained certain documents from H under which the Bank 
possessed a lien over all the rice that was pu:chased. When the 
tice was loaded on chartered vessels H presented to the Bank the 
shipping documents which included bills of lading, invoices and! 
‘bills of exchange. These bills were in sterling, usually payable 
at 90 days’ sight, and their acceptance was guaranteed by a 
London house. The Bank bought these bilis from H at an 
agreed rate of exchange, and credited the price to the overdraft 
account of H These bills not only included the actual value of 
the rice, but, unknown to the Bank; also the commission, broker- 
age and profit of H. H. however, had not utilized the proceeds of 
every cheque that he drew agains: his overdraft for the purchase 
of rice, with the result that om his death the Bank discovered that 
while the overdraft amounied to nearly 15 lakhs of rupees the 
stocks of rice paid for amcunied to about 8 Jakhs caiy, and there 
was a large stock unpaid for in existence. -It was in the interest 
of all parties to ship the rice without delay. The estate of H was 
‘placed in the hands of the Administrator-General, and he by an 
arrangement with the Bank had a second overdraft account opened. 
in his favour. The same procedure as in the case of H was. 
followed with the result that all the rice was shipped. the new 
overdraft account, amounting to about 13 lakhs, was settled, and 
H’s overdraft reduced by about 8 lakhs. The Administrator- 
General treated the Bank as an ordinary creditor as regards the 
unsecured portion of H’s overdraft, and paid the Bank with other 
unsecured creditors two dividends of two annas each in the rupee. 
He tien discovered that the bills of exchange included commission, 
brokerage and the profits of H, and claiming these on behalf of 


the estate he deducted them as moneys paid under a mistake from . 


the thtrd dividend paid tothe Bank. The Bank sued the Adminis-. 
trator-General for the amount, contending that the moneys could 
not be recovered by the Administrator-General on the ground of 
mistake, that the Bank had a shipping lien on the amount or had, 
inthe alternative, the general banker’s lien thereon. Held, (1) 
that money honestly paid by a mistake of fact could be recovered 
back, although the person paying it didnot avail himself of 
means of knowledge which he possessed. Home and Colonial: 


‘lik 
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: PAGE 
Insurance Company v. London Guarantee and Accident Company, i 
45 T.L.R. (34; Imperial Bank of Canada v. Bank of Hamilton, 
(1903: A.C. 49; Kelly v. Solavi,9 M. & W.54—/followed. (2) that 
if the person paying hada duty to give-the payee some informa- 
tion as regards the payment, or had been estopped and the payee 
had altered his position to his detriment by parting with the money, 
the person: paying could not recover it back. Deutsche Bank v. 
Beriro, (1895) 1 C.C. 123; Holt v. Markham, (1923) 1 K.B.D, 504 ; 
Skyring v. Greenwood, 4 B, & C. 282—-vreferred to. (3) that in the 
circumstances of the case the Administrator-General- was entitled 
to claim the amount representing the brokerage, commission, and 
profits left in the Bank’s hands by reason of a mistake of fact, and 
‘there was nothing in the position or conduct of the Administrator- 
. ‘General disqualifying him from recovering the amount. (4) that 
according to the course of dealing between the parties the Bank 
‘acquired a lien over the stock of rice and the shipping documents 
but not over the bills of exchange. These were the property of 
the Bank by purchase, and a person cannot be said to have a lien 
‘over his own property. (5) that the Administrator-General dealt 
with the Bank in respect of money obtained and placed with the 
Bank in a fiduciary capacity. That the profits made by the 
Administrator-General belonged to the general body of H’s 
-creditors. That by a mutual error of the parties a portion of these 
profits were placed in the old overdrzeft account, but that the error 
did not entitle the Bank to claim a general lien such as they had 
over H’s money in his life-time. Money in a trustee account ata 
Bank cannot be set off against debts on a private account in the 
trustee’s name, Bank of New South Wales v. G. V. Butter 
Company, (1902) A.C. 550; Jones v. Peppercorn, 1 Joh. 430; Ex 
parte Kingston, 6 Ch. Ap.6°:2; Inve London and Globe Finance 
Corporation, (1902) 2 Ch, 416—referred to, : a 


Lioyps Bank, Lp. v. THE ADMINISTRATOR-GENERAL OF - 
BURMA... oes a a sa fen 25 


“MORTGAGE IN. INDIA ies te os ee ahs, 370 
PLACE OF SUING ON... ies eae eae: 370 


‘MoRTGAGE Suit—Suit by heirs of Chinese Buddhist to enforce 
mortgage—Leiters of administration or succession certificate, 
necessity of —Nature of a morigage suit—Pecrsonal decree against 
mortgagor for balance—Succession Act (XXXIX of 1925), ss, 212, 
213, 214. Subject to the provisions of s. 214 of the Succession 
Act, the estate of a Chinese Buddhist may be admini-tered 
without the grant.of probate or letters of administration. A 
mortgage suit is a suitto realize an interest in- immovable 
property, and it cannot be placed in the same category as a 
suit in which the plaintiff merely seeks a momey decree. 
V.E.R.M.N.C.T. Chetty v. A.R.A.R.R.M. Chettyar Firm, IL.R. 
12. Ran. 370—referred to. S. 214 of the Succession Act has 
‘reference only to suits to enforce payment of simple debts; suits 
to bring mortgaged property to sale are not within its purview. 
Held that the heirs of a Chinese Buddhist, who dies intestate, are 
entitled to file a mortgage suit and to obtain a preliminary 
mortgage decree anda final decree for sale without the produc- 
‘tion of letters of administration or a succession certificate, It is 
only when the mortgage decree-holder seeks a personal decree 
‘for the balance found to be due-to him after the sale of the 
property that the necessity for the production of letters of 
administration or a succession certificate arises. Ammanna v. 
‘Guruniurthi, LL.R. 16 Mad, 64; Mohamed Yusuf v. Abdur Rahim, ° 
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L.L.R. 26 Cal. 839; Nan Chand v. Yenawa, 1.L.R. 28 Bom. 630; 
Palaniyandi v. Veerammal, 1.L.R. 29 Mad. 77—followed. Fateh 
is v. Muhammed Bakhsh, IL.R. 16 All, 259—dissented from. 


“Saw CHone Gye v, Hariz BrBr 


MOoRTGAGEE’S TITLE TO RENTS AND *PROFITS a 


MUNICIPAL CoMMITTEE—Contract for destruction and reconstruction 
of culveris—Coniract wholly unnecessary—Contract given to 
benefit near relative of Vice-Fresident—Misconduct—Liability of 
vmembers—Suit for compensation—Burma Municipal Act (Burma 
Act III of 1898), s 43. Twenty-three brick culverts on roads 
within the Municipal area of Thayetmyo were destroyed by the 
order of the Municipal Committee and new wooden structures 
were erecled on the old foundations. At the time of pulling 
down the culverts they were in perfectly good condition and there 
was no reason to alter them, but the contract work was given to a 
man closely related to the then Vice-Presiderit of the Committee, 
Held that under the provisions of s. 43 of the Burma Municipal 
Act all the members of the Committee who took part in this 
transaction were guilty of misconduct, and were liable to be sued 
by the Secretary of State for India in Council for ihe loss caused 
to the Municipal Committee. 


U Ba Kyaw v, SECRETARY OF STATE FoR INDIA 
MuRDER, PLEA oF STARVATION... ‘e pecan yee 
NATURE OF MORTGAGE SUIT ies os ies 
NOTICE OF SUSPENSION OF PAYMENT BY AGENT 
Onus oF PRooF, TRANSFER OF PROPERTY, INSOLVENCY 


ORDER STAYING HEARING OF SuIT, “JUDGMENT” ae one 


ORIGINAL SIDE, HicH Court—/ntegral part of High Court and not 


subordinate to it—Civil Procedure Code (Act V of 1908), ss. 22, 23 
—Suit filed on. Original Side—Application for transfer—Court to 
apply to—General Clauses Act \X of 1897), s. 3 (15) (24\—Inherent 
powers of High Court under s.151 of Code. A Judge of a High 
Court exercising original civil jurisdiction cannot be regarded as a 
Court “subordinate to such High Court within s, 23 (3) of the 
Civil Procedure Code. The Original Side of the High Court is an 
integtal.part of the High Court, anh Amiruddin v, Garth, 
3 C.W.N, 91—followed. Goculdoss & Co, Y, Sadasivier, 55 M.L.J. 
671 ; Hindustan Assurance Socicty, Lid. v. Mulvaj, 27 ML. 645 ; 
Manindra Chandra v. Ray, LLa 56 Cal. 940; Jawahir Kumari 
v. Bose, 1 Pat. LJ. 389: Shaikh Hyat Mahomed v, Shaikh 
poe 45 Cal. LJ. 71—considzred. Edulji Dinshaw v, Dhanpat 

al, A LR. (1928) Lah. 183 —dissented from, V.E.R.MV.E. Chetty 
v. V.E.R.M.N.R, Chetiy, 11 LB.R. 446—overruled. Ss 22 
and 23 of the Code apply to the High Courts, but no provision is 
mde in s, 23 prescribing Me Court to which an application for a 
transfer of the suit under s. 22 is to be, presented when the suit has 
been filed on the Original Side of the High Court. The High 
Court has power to entertain such an application under s. 151 of 
the Code, and the application should be made on the Original 
Side of the High Court which has seisin of the case, 


In ve R.M.V.R.M. RastasSwaMy CHETTYAR. v. V.T, FIRM 
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PARTNERSHIP AcT (IX oF 1932), ss, 34, 41 


PARTNERSHIP DEBTS, PARTNER AS CREDITOR, INSOLVENCY 


see 


PASSsING-orF—Trade-mark—Mark common to the trade—Acquiescence 
—Plaintiff not the owner of trade-mark—Right of suit—Essentials 
of passing off case—Infringement of registered mavk—Distinction— 
The‘ three mark rule.” The plaintiffs had imported into Burma 
for over 12 years cheap whisky which they sold in Rangoon in 
boitles bearing a label with the picture of a steamer and the 
words “steamer brand” thereon, This whisky was largely 
consumed by coolies who called it “. jhazz marka" in Hindustani 
and “ wada marka” in Telugu. The plaintiffs were not the 
manufacturers of the whisky, nor the owners of the label which 
belonged to the suppliers in Calcutta, The suppliers had 
transferred this part of their business to another firm which now 
supplied the plaintiffs with the whisky, and the plaintiffs sold it 
under the same label. The owners of the label purported to give 
it to the plaintiffs, but did not execute any assignment in writing 
of their rights therein. The defendants began selling whisky in 
Rangoon under a label bearing the picture of a steamer with the 
words ‘‘steamship brand” thereon, and under another labet 
bearing asimilar picture and the words “motor liner brand ” 
thereon. -The plaintiffs sought an injunction, The defendants 
contended that the steamer mark was common to the trade ; that 
the plaintiffs had lost their rights by allowing another firm to use 
the picture of a battleship on their label ; and that in any event 
the plaintiffs could not maintain the suit as they’ were not the 
owners of the label. Held, that (1) there was no evidence that 
the steamer mark was common to the trade; (2) the mere fact 
that one firm was allowed to use a similar mark did not prevent 
the owner from asserting his rights against another infringer ; 
{3) the case being one for passing-off and not an action for 
infringement as known in England it was immaterial that the 
plaintiffs had no property in the label; (4) the plaintiffs as 
importers had established a right to the exclusive use of the label 
in Burma, The “three mark rule” discussed, Imperial Tobacco 
Co,, Lid.v.,. Bonnan, (1924) A.C. 755 ; Montgomery v. Thompson, 
(1891) 8 Rep. of Pat, Cases, 361; Powell v. Birmingham Vinegar 
Brewery Co., Lid., (1897) 14 Rep. of Pat. Cases, 720 ; Ullmann & 

.Co. v, Leuba, (1908) A.C. 443—followed Ebrahim Currin v. 
Essa Abba Sait, 1L.R 24 Mad. 163; West End Watch Co. v. 
The Burma Watch Co., 1.L.R. 35 Bom. 425—referred to, Hirsh 
v. Jonas, (1876) 3 Ch, Div. 584—distinguished. 


.~ nem GASPER & Co, v, LEONG CHYE & Co. ia ove 
PAUPER SuIT—Cause of action time-barred—Good and subsisting 
cause of action—Civil Procedure Code (Act V of 1908), Order 33, 


rule 5 (dj, Where the petition for leave to sue in froma pauperis 
shows that the cause of action is barred by the law of limitation, 


it cannot be said that there isa good and subsisting cause of action . 


and the application must be dismissed. U Ba Dwe v. Maung Lu 
Pan, 1.L.R. 10 Ran, 357—referred to, Bhajja v. Said Khan, 1.L.R. 
54 All. 525—dissented from, The petitioner applied for leave to 


sue in forma pauperis to recover compensation for wrongful ~ 


dismissal froma Government service. The dismissal order was 
passed on the 19th September 1922, and tie application for leave 
to sue was filed on the 14th August 1933. Held, that the claim 
being on the face of it time-barred under Art. 115 of the limitation 
Act, the application must be dismissed. 


H. PascaL v. THE SECRETARY OF STATE FOR INDIA 
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PENALTY FOR BREACH OF SATUTORY RULE ose ose 515 
e 
PEYALTY, QUANTUM OF, INCOME-TAX ACT 268 
PeRSONAL DECREE, MORTGAGE SUIT BY HEIRS 690 
PLAINT, RETURN oF, DIsMISSAL OF SUIT wee owe 432 
PLEADER’S OBLIGATION—Drunkenness—Unfitness for responsible duties, 

A pleader appeared for an accused person in a criminal case in a 

drunken condition, and was unable properly to conduct the case 

on behalf of his client. On another occasion, and in spite of a 

warning, he came into the Court of the District Judge in a 

drunken state and insulted the Court. On a third occasion he 

tried to assault a bench clerk. The pleader was at one time a 

teetotaller and in a good practice. He took to drink after his wife 

went mad and died. Held, that the pleader was no longer fit to 

be allowed to hold himself out as a person who could be entrusted 

with the responsible duties that must needs be performed by a 

member of the legal profession, and his name must be struck off 

the list of the lower grade pleaders. 

IN TH: MATTER or A LOWER GRADE PLEADER... 180 
POGGALIKA PROPSRTY, BUDDHIST Law 455 
Ports Act (XV oF 1908), s. 36 556 
PorT OFFICER, AG#N‘ ov GOVERNMENT on : 556 
POSSESSION OF L.iwp, PERMISSION OF OWNER, ADVERSE TITLE 238 
PRESIDENCY-Towns INSOLVENCY ACT, (III oF 1909), s. 9 (gj, s. 21 64 

855 105 
oe , 5, 57, PROVISO 577 

PREVENTION OF CRIME (YOUNG OFFENDERS) AcT (BuRMa Act III 
oF 1930}, s, 25 (2) ous ar mee ... 344, 349 
Privy CouNciIL, APPEAL TO wea fo ar aie 355 
PROMISSORY NOTE, SUIT BASED ON LOAN 500 
PROVINCIAL INSOLVENCY AcT (V oF 1920), ss. 4 (2), 75 (2) oat 194 
, 8S, 13 (2) (a), 6 (g) 150 
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PUBLIC NoTICE, REPRESENTATIVE SUIT 


PusLic SERVANT—Sub-lnspector of Excisc—Appointment by Local 
Governmeni—Delegation of power of appointment to Commissioner 
—Accusation of offence committed by Sub-Inspector in his public 
capacity—Previous sanction—Criminal Procedure Code (Act V of 
1898), s. 197 (2). A Sub-Inspector of Excise in Burma is 
appointed by the Local Government under the rules framed 
by the Secretary of State for Indiain Council. Rule 13 empowers 
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the Local Government to remove or dismiss such officer; The 


power to appoint and remove such officer has been delegated by : 


the Local Government to Commissioners of Divisions. If it is 
sought to prosecute an Excise officer appointed by. the Commis- 
sioner for an offence alleged to be committed by him whilst 
acting in the discharge of his public duty he is entitled to 
the protection of s. 197 (1), Criminal Procedure Code, as a public 
servant, viz., that the sanction of ihe Local Government for such 


prosecution must be obtained. King-Emperor v U Maung Gale,. 


LL.R. 4 Ran. 128; In ve Sheik Abdul Khader Saheb, 17 Cr. LJ. 
168—vreferred to. 


Kyaw Hin v. AH Yoo oe 5 eae eee 


RECEIVER—Appoiniment in morigage suit~—Nature of possession and 
title of receiver—Collection of rents and profits—Morigagee’s title 
to rents and profits—Priority of Crown debts—Transfer of Property, 
Acts (IV of 1882 and XX of 1929), s.8. Both in England and in 
India it is open to the Court ‘to appoint a receiver in a mortgage 
suit in a proper case. Jaikissondas v. Zenabai, 1.L.R. 14 Bom. 
431 ; Pratchett v. Drew, (1924) 1 Ch. 280—referred to. A receivor 
appointed by the Court coijlects and receives, pending the deter- 
mination of the proceedings, the rents and profits of the property 
entrusted to him for the benefit of those entitled to it. The 
property in his hands is in custodid legis for the person: who can 
make a title toit. Eastern Mortgage Co. v. Karim, 1.L.R. 52 Cal. 

- 814; Maung Ohn Tin v. P.R.M.P.S.R.M. Firm, 1L.R. 7 Ran. 425 
—vreferred to The rents and profits arising out of mortgaged 


land in the hands of areceiver primé facie areriot sums payable - 


to the mortgagor, but form part of the mortgaged property upon 
which the debt due io the mortgagee was secured. Held, that the 
Crown is not entitled to be- paid sich rents and profits in respect 
of a debt due by the mortgagor to Government in priority to the 


party entitled to it, vie., ihe mortgagee decree-holder. Ashgar . 


Reza v, Md. Hussein, LL.R. 30 Cal. 556; Bank of Upper India 
v. Administratoy-General of Bengal, 22 C.W.N. 793; Raja Gour 
Chandra v. Raja Makunda Deb, 9 C.W.N. 710 ; Tilok Chand 
v, Beattie & Co,,29 C:W.N. 953-—reférred to. Rameshwarv.Shaba, 


LL.R. 47 Cal, 418; Sri Raja Rao Venkatakumara v. Gokuldoss, . 


IL.R. 54 Mad. 565—dissented from. ; 
MA Joo TRAN v. THE COLLECTOR of RANGOON ~ oe 
REGISTERED TRADE-MARK AND PASSING OFF 


REGISTRATION AcT (XVI oF 1908), ss. 17, 47, 49 
8.17, 49 


RELATION Back, DOCTRINE OF 


REPRESENTATIVE SuiT—Leave io file suit—Public notice—Omission 
to give notice—Repair of omission—Attachment in execution— 
Declaratory suit following Court's order—Court-fee—-Value for 
jurisdiction—Civil Procedure Code (Act V of 1908), 0. 1,7.8 ; 0. 21, 
rr. 58, 63. A plaintiff who wishes to file a representative suit 
must first obtain the leave of the Court in that behalf, and the Court 
must give public notice of the suit. But the omission to do so is 
not fatal to the maintenance of the suit and the Court can at any 
time order notice to issue and the Appellate Court may also remand 
the case to repair the omission. Shiam Lal v. Lalli, 1.1L.R. 44 All. 
231—followed, Where there has been a claim to attached 
property in execution proceedings under O, 21, r. 58, of the Civil 


Procedure Code, and a suit for a declaration of the righito attach 


this property is filed under rule 63 the: suit is a suit to alter a sum- 
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mary decision or order, and the court-fee thereon is Rs. 10. The 
valuation for jurisdiction in such a case is different, and depends 
updn the value of the altached property... Phul Kumari v. Misra, 
I.L.R. 35 Cal. 202; U Po Thinv. O.A.O.K.R.M. Firm, 1.L.R. 5 Ran. 
699_—followed. A.K.A.C.T.V. Cheltyar vy R.M.A.RS, Firm, LLR. 
12 Ran. 666—distinguished, 


MAuNG TUN THEIN v. MAUNG SIN .., bees bes 670: 


REsipuary LEGacy—Bequest of certain personal property to legatee— 
Bequest of residue of personal property to another legatee—First 
legac) void—Residuary legatee’s claim to the legacy that fuiled— 
Succession Act (XXXIX of 1925), ss. 102, 103, 118, A residuary 
bequest of personal estate carries, not only everything not disposed 
of¢ but everything that-in the event turns out not to be disposed of. 
In re Bagot, 3 Ch.D. 348; Blight v. Hartnoll, 23 Ch.D. 218; 
Cambridge v. Rous, 8 Ves Jun. .12—followed. A testatrix devised . 
certain imtmovable and movable property to a Bishop of the 
Roman Catholic Church, She also left certain plots of land to her 
niece and added “ I also give to my niece Mrs. O’Donoghue all 

my personal property and effects.” The bequest to the Bishop 
was void under s. 118 of the Succession Act. Held, that the 
bequest of personalty to the Bishop fell into the residue of which 
the niece was the legatee, : : 


ELIZABETH O'DONOGHUE v. SUTHERLAND ase ons 705- 
RIVAL CLAIMANTS To LETTERS OF ADMINISTRATION ate He 629. 
e . 
RULE 55, GOVERNMENT OF INDIA ACT howe | cee aa 556. . 


RULES.MADE UNDER . STATUTORY POWERS—Imposition of penalty for 
breach of Rule--- Penalty on person not responsible for breach— 
Validity of Rule —Electric meter>-—Breakage of scal—Innocent consu- - 
mer’s responsi bility— Electricity Act (IX of 1912), ss. 37 (4), 38 (4)), 
44—Indian Electricity Rules, 1922, rule 106 ultra-vires, The seal- 
ing wires of boxes containing the meters of the Rangoon Electric 
- Supply Company and placed by the company in a consumer’s house 
were found broken. The locked boxes and their contents were the 
_ property of the company and were never in the charge of the 
consumer. There was no evidence that the consumer Or a 
member of his household or any of his servants had anything 
to do with the breakage. The consumer was prosecuted ; the 
‘magistrate found that the consumer was:not guilty of an offence 
under s, 44 (c) of the Electricity Act, but imposed a fine on him: 
under rule 106, read with rule 29, of the Indian Electricity Rules, 
1922. Held, (1) that rule 106 which imposed a fine solely on the 
consumer for breach of rule 29, even though he was in no way 
responsible for «it, nullified the provisions of s. 44 of the Electricity 
Act. which ‘allowed a presumption to be drawn against the 
consumer which he could rebut ; (2) that although under s, 38 (4) 
of théElectricity Act the rules made by the Government would 
take effect on publication in the Gazette of India as if enacted in 
. the Act, yet under s, 37 (4) Government. had no power to make 
aruleénflicting punishment for the breach of a rule on a person 
who had not committed it ; (3) that rule 106, was, therefore, 
ulira vires, Johnson v. The Mayor of Croydon, 16 Q.B.D. 708 ; 
Kruse v. Johnson, (1898) 2 Q.B.D. 91; Mousell Bros., Lid. v. 
London and North-Western Railway Co., (1917) 2 K.B.D. 836 ; 
Parker v. Alder, (1899) 1 Q.B.D., 20—referred to. Institute of 
. Patent Agents v. Joseph Lockwood, ({1894) A.C. 347— distinguished, 


Ene Hock v, KING-EMPEROR sae ave ves 515; 
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“SANGHIKA PROPERTY, BupDDHIst Law neers 

“SENTENCE OF IMPRISONMENT AND WHIPPING FOR THEFT—Illegality of e 
sentence of whipping—Appellate Court's powers—Substitution of 
further sentence of imprisonment in lieu of whipping- Enhance- 
ment of sentence—Criminal Procedure Code (Act V of 1898), s. 423 
(2) (b) (3). Theft is not an offence. which is punishable with 
whipping in addition to imprisonment, though it may be punished 
with whipping in lieu of imprisonment. The Appeliate Court has 
power to alter the nature of the sentence, but not so as to enhance | 
it. Ifthe Appellate Court retains the sentence of imprisonment 


awarded by the trial Court, and substitutes a further sentence” of . 


imprisonment -in lieu of the illegal sentence of whippirig, the 
Court is in effect enhancing the sentence. The proper course for 


* the Appellate Court to adont is to set aside the illegal portion of ‘ 


the sentence and fo refer the case for revision by the High Court. 
King-Emperor v. Chit Pon, 1.L.R. 7 Ran. 319 ; Queen v. Banda 
Ali, 6 Ben. L.R. App. VI, 95—referred to, —_ 


KinG-EMPEROR v. BA CHO 


‘SENTENCE OF SEVEN YEARS—~Comitission of another offence by accused. . 


undergoing sentence—Sentence of whipping—Criminal Procedure 

Code (Act V of 1898}, s. 393— Whipping (Burma Amendment) Act, 

(VIII of 1927}, s, 2, Where a°person has been sentenced to 

suffer imprisonment for seven years or more and whilst under- - 
going such sentence commits and is convicted of an. offence for 

which a sentence of whipping with or without imprisonment can 

be passed, the Court is not precluded from passing a sentence of 

whipping with or without imprisonment upon such conviction. 
The provisions of s. 393 of the Criminal! Procedure Code as amer- 

ded by the Whipping (Burma Amendment: Act. 1927. do not 

apply in such a case. Nga Nyi Gyi v. King-Emperer, LL.R. 7 

Ran 769—distingnished, : : 


Kinc-EMPEROR v. Nea NyI Ncr 


‘SIGNATURE OF JUDGE ON DEPOSITION, ACKNOWLEDGMENT OF DEBT 
“SPECIFIC RELIEF AcT (I oF 1877), s. 45 i wa 
es ere an iB 





“SPECTATORS AT AN ANIMAL FIGHT 
Stamp AcT (II oF 1899), s. 2 (23), Sc. I, ART. 53 


‘Stamp Duty—Cash. memorandum issued by seller to buyer of goods— 
Nature of the document—Instrument not a receipt—Stamp Act 
(IZ of 18993, s. 2 (23), Sch. I, Ar.t53. A cash memorandum issied 
by a seller to his customer on the purchase of an article.is not a 
receipt within s. 2 123: of the Stamp Act, arid is not chargeable 
with duty under Art. 53 of Sch. I of the Act. The memorandem 
records the fact that on the specified date a'cash transaction had 
been carried out at the price stated therein. It is not-an instru- 
ment of acquittance, and by delivery of it to the customer the 
:seller does not intend to provide him with evidence that he fad 
ypaid for the goods to which it relates. Attorney-General v. 
Carlton Bank, (1899) 2 Q.B. 158; Civil Reference No. 5 of 1904, 
.2 L.B.R. 307 ; Queen-Empress v. Juggernath, 1.1.R. 11 Cal. 267— 
-veferred to, : 


in ve THE FINANCIAL COMMISSIONER, BURMA ¥, THE InDo- 
BurmMA WatcH CoMPANY. ‘ ae ine 
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STATEMENTS OF PARENTS, LEGITIMACY OF CHILD 

Sbs-InsPEcror OF EXcIsE, PREVIOUS SANCTION TO PROSECUTE 
SuqceEssion Act (KXXIX oF 1925}, ss. 4, 5, 23, 25, 29, 36, 37, 48 
i , 8S. 102, 103, 118 

, SS, 212, 213, 214 

, ZLB 00 











SuccESgien, BURMESE CusToMARY. Law oa Ae a 


Succession —™ Christian” whois a—Caste Disabilities Removal Act 
@XXI of 1850), s. 1—Succession to the estale of person changing his 
religion—Adoption of child by Burmese Buddhis!— Adoptive parent 
dies a Christian—Right of inheritance of adopted chiid—Succes- 


sion Act (XXXIX of 1925), ss. 4, 5, 23, 25, 29, 36, 37, 48. For the © 


purpose of the Indian. Succession Act a Christian is a person who 
. Frofesses any form of the Christian religion, and in administering 
the estate of a Christian the Court must have regard to the out- 
ward and formal recognition of his religious beliet, and not 
to what may be the real, though undisclosed, convictions of the 


deceased. Abdool Razack v. Aga Mahomed, 21LA, 56—referred © 


to. The Caste Disabilities Removal Act, 1850, s. 1, only applies to 
protect the actual person who either renounces his religion or 
has been excluded from the communion of any religion or has 
been deprived of caste. When a person by changing his region 
has changed also his personal law that law will govern the rights 
of svccession to his estate. Kamawati v, Digbijai Singh, 1.L R. 
43 All. 533; Mitar Sen Singh v. Magbul Hasan Khan, 57 LA. 
313—applied. Where a Burmese Buddhist adopts achild with a 
view to inherit, such right of inheritance is not indefeasible, and 
if the adoptive parent dies a Christian the adopted child cannot 
claim to inherit on intestacy as if the child were an own child. 
An adopted child is.not an heir of his deceased ‘adoptive parent 
according to the rules of succession laid down in the Succession 


Act, . : 
MA Kun THAN v. MA AHMA Sas tee ove 
SUIT AGAINST GOVERNMENT FOR WRONGFUL DISMISSAL... aus 


“Suir FOR LAND ”"—Letters Patent, clause 10—Mortgage by deposit of 
litle-decds in Rangoon—Property situate outside jurisdiction - Suit 
to enforce morigage—Jurisdiction of Chancery Court to act in per- 
sonam —Foreclosure or sale sutt in England—Mortgage in India — 
Immovable property—Transfer of Property Acts .1V of 1882 and 
XX of 1929), s, 58—General Clauses Act |X of 1897:, s.2 :25)— 
Burma Act.I of 1898, s, 2 (29)—Civil Procedure Code (Act V of 
1908, O. 34, Whatever may be the object that a. plaintiff has in 
view when he files a suit, and whatever may be the nature of 

. other questions that fall to be determined in the suit, if and in so 
far awthe suit having regard to the issues raised is one in which 
¢he decree will affect directly the proprietary or possessory title 
to land or other immovable property pro tanto the suit is a 
’ “suit for land “within clause 10 of the Letters Patent, and cannot 


be tried or determined by a ‘‘ourt outside the territorial juris- - 


diction of which the land or immovable property is situate. 


Gokuldas v Chaganlal, 1.L.R 5+ Ca.. 655—followed. A. Nadar . 


v. Commissioners for the Port of Raugoon, LL.R. 9 Ran. 13; 
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Ah Shark v. Bee Lum Ting Co.,. C.R.-496 of 1926, H.C. Ran. ; - ; 


Bhaiyatv. Lim Chong Kha, C.R. 164 of 1933, H1C Ran.—approved: 
Bank of Chettinad v. Ma Sein, C.R. 414 of 1931, HC. Ran.; 
Chettyar Firm of R.M.P. v R.M.N. Chettyar Firm, C.R. 522 of 
1931, H.C, Ran.; Premjee Ramjee v. M.M.S.M.S. Firm, C.R. 13 of 
1933, H.C. Ran.—overruled. Bibee Jaun v. Hadee, Ind. Jur. I. 40 ; 
East Indian Railway Co, v. Bengal Coal Co., LL.R. i Cal. 95; « 
Harendra Lal y. Haridasi, 1.L.R. 41 Cal.972; India Spinning & 
Weaving Co. v. Climax Industrial Syndicate, LL.R. 50 Bom.1; 
Land Morigage Bank v. Ahmed, LL.R. 19 Cal. 361; Leslie, .In 
the matter of,9 Ben. L.R. 171; Michael v. Ameena Bibi, LL.R. 
9 Cal. 733 ; Nalum v. Krishnasawmy, 1.L.R. 27 Mad. 157; Pareshe- 
Nath v. Chattopadhya, 1.L.R. 29 Cal. 1; Pranlal v. Goculdas, 27 
Bom, L.R. 570 ; Provas Chandra v. Mukerji, 1.L.R. 56 Cal. 979.; 
Ratanchand v. Dutt, LL.R. 58 Cal. 882 ; Satyabrata Sen v. Gopal 
Das Co., 49 C.L.J. 235 ; Sreemuty Lalmoney v. Shaw, Ind. Jur. I. 
319; Sveenath Roy v. Ghose, LL.R. 5 Cal. 82—explained and 
approved, Halimbhai v. Framroz, LL R. 51 Bom. 516—dissented 
from The nature and extent of the jurisdiction in personam exer- 
cised by the Court of Chancery in England considered. Ex parte 
Pollard, Mont. & Ch. 250 ; Cranstown (Lord) v. Johnston, 3 Ves, 
Jun. 170; Lord Porigrlingion v. Soulby, 3 Mylne & Keen 104; 
Penn v. Lord Baltimore, 1 Ves Sen. 444; Companhia De Mocam.- 
bique v. British South Africa Co., (1892) 2Q.B. 358—referrcd to.: 
In England a suit to enforce a mortgage by foreclosure or sale 
would-be regarded not only as substantially a suit for lard, but 
also as a suit which touches the realty, and directly affects the 
tile to and disposition of the land. In re Hoyles, (1910) 2 
Ch, 333 ; (1911) 1 Ch. 179—veferred to. In India a mortgage is 
immovable property. Bank of Upper India v. Skinner, LL R. 51 
All. 49..; Elumatlai vy. Mudaliar,1.L.R. 44 Mad. 965 : Hara Lall vy. 
Nitambini Debi, 1.L.R. 29 Cal. 315 ; Parish Nath v. Chattopadhya, 
LL.R. 29 Cal. 1; Sakhinddinv. Sarkar, 22 C.W.N. 645—referred to, 
The Court when it passes a preliminary decree or. a final decree 
in a mortgage suit in favour of the mortgagee does not lay any 
obligation upon the mortgagor to do or refrain from doing any 
thing. It merely gives the mortgagor and any other party entitled 
in that behalf an option, which he may or may not elect to exercise, 
to redeem.the property .in the manner therein prescribed. The 
Court in such a case cannut be said to act in personam. The 
defendant created a mortgage in favour of the plaintiff by deposit- 
ing in: Rangoon the title-deeds of immovable property situate 
in Myaungmya District as security for a loan advanced to him in 
Rangoon. The plaintiff filed a suit in the High Court upon the 
mortgage. Held, that. the High Court had no jurisdiction to. 
entertain the plaintiff’s suit to enforce the mortgage by sale of 
the mortgaged property. 


V.E.R.M.N.C.T. CHETTyar v. A.R.A.R.R.M, CHETTYAR FIRM 370 


SUIT ON MoRTGAGE BY HEIRS OF CHINESE BUDDHIST, LETTERS Or, 
ADMINISTRATION... ase ive eee 690 


SUIT FOR MONEY, PROMISSORY NOTE, ORIGINAL CONSIDERATION aes 500 
SUIT ON ORIGINAL SIDE, HicH CourT, APPLICATION FOR TRANSFER a 548 
Surts VALUATION Act (VII oF 1887), s. 8 ae wa * ie B98, 54 


SumMaRy TRIAL—Two offences—Term of imprisonment—Criminal 
Procedure Code \Act V of 1898), s. 262 (2). In a summary 
trial an accused person Convicted of more than one offence cannot 
be sentenced to imprisonment for a term exceeding three months 
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in the aggregite under s, 262 (2) of the Code of Criminal 
Procedure. Asentence of three months’ imprisonment may be 
inflicted on each charge to run concurrently but not consecutively. 


KING-EMPEROR v, NGA Po Tay se ee se 
SUSPENSION OF PAYMENT, NOTICE OF ee see ae 
TERM OF IMPRISONMENT, SUMMARY TRIAL <i xe ive 


THEPT, SENTENCE OF WHIPPING... ia 
sr MARK RULE” ... 
- TRADE-MARK, INFRINGEMENT OF ... 


TRANSFER BY INSOLVENT, GOOD FAITH, ONUS OF PROOF ... wee 








TRANSFER OF PROPERTY AcT (IV oF 1882 AND XX oF 1929), s. 8 
,s. 41 
8.15 
, ss. 534, 
é ; 54, 55 (4) - 
—_—.——$—— —____—___—__—§_ 8.58 
ESAS Se 
TRANSFER OF SUIT FROM ORIGINAL SIDE, HiGH CouRT 
TRustS Act (II OF 1882), ss. 3, 5,6,55,56 0° an = 
TRusT Money, BaNKER's LIEN... ons wee ae 
TRUST PROPERTY, OWNER OF ay ss we 


ULTRA VIRES RULE, ELECTRICITY RULE 106 


VALUATION FOR APPEAL TO PRIVY COUNCIL 


VALUATION “OF ADMINISTRATION SuIT—Court- fete Ptatesths right to 
value—Jurisdiction of Couri—Valuation for purpose of court-fee 
and jurisdiction —Court-fees Act (VII of 1870), s. 7 (iv) (f)—Suitts 
Valuation Act (VII of 1887) s. 8—Civil ieee Code (Act V of 
1908),.s.15. An administration suit is a'suit for an account and 
the court-fees thereon are payable under s, 7 {iv) (f) of the Court- 
fees Act. The. plaintiff is entitled to make such estimate as he 
-pleases of the value of the relief that he claims. Ummar v. 
Ummar, LL.R. 9 Ran. 165—followed. Under s, 8of the Suits 
Valuation Act the value of an administration suit for the purpose 
of jurisdiction and the value for the computation of court-fee must 
be the same. Consequently a plaintiff who values his suit for the 

Pye pose of court-fee at less than Rs. 1,000, though the value of the 

te is Rs. 9,000, must file his suit in the ‘Township Court and not 

in the Assistant District Court: Ma Fatima v. Momin Bibi, 
LL.R. 7 Ran. 164—referred to, 


e 
’Ma THIN ON v. Ma NewE Huon ... sss er 


VALUATION FOR JURISDICTION—Civil Procedure Code (Act V of 1908), 
O. 21, r. 63—Suit by creditor—Avordance of transfer—Transfer of 
Property Act (IV of 1882 and XX of 1929), s. 53—Representative 
suit—Value of property transferred—Criterion jor jurisdiction— 
Benefit of the decree. When a suit is brought under the provisions 
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of 0. 21, r. 63, of the Civil Procedure. Code by .an attaching 
creditor to establish his right to attach arid ‘bring to'sale certain - 
property, and in order to succeed it is necessary to avoid a transfer 
-of the property on the ground that the transfer has been made 
with intent. to defeat. or: delay. the creditors of thé transferor, the 
suit must’ be brought in the form of a representative suit for the 
benefit of all the creditors-of the transferor. ‘The valuation of the 
suit for the purpose of jurisdiction is the value of the property 
transferred, and not the amount of the attaching creditor’s. decree. 
..If the creditor succeeds in the suitthe decree enures for the 
benefit of all the creditors of the debtor, both present and future: 
Pillai v. Muthuraman, 1.L.R. 33 Mad.'205—referred to. R.R.O.O, 
. Chettyar Firm vy. Ma Sein Yin, L L:R. 5 Ran. 588—considered. 


A.KA.C.T.V. CHETTYAR 2. R. M.A.R.S, FIRM os we Q06 


VALUATION OF SUITS ©... en ar or Tete 335 


- o 


VALUE oF SUBJECT-MATTER ON APPEAL 10 PRIVY CouNcIL ee 355 
VALUE OF SUIT FOR JURISDICTION See ee 670 
WHIPPING (BURMA AMENDMENT) ACT (BuRMA Act VIII or 1927), s, 2 404 

» 8.3 344,349 


WHIPEING- .lccused cged 18—Sentence of detention in Borstal 
School and whipping-— Prevention of: Crime (Young Offenders) 
Act (Burma Act LI of 1930), s, 25 (1), The offender, about 
18 years of age, was convicted of an offence under s. 366A of the 
Indian Penal Code and was sentenced to be detained in the 
Borstal School for. two years and also to receive 20 lashes. Held, 
that under s, 25 (1) of Burma Act III of 1930. the sentence of 
whipping was illegal. 


KING-EMPEROR «, SHWE BEIN aes hs ies 349 


WuipPInc—Deteution in Borstal School—Separate cobentchions under 
ss. 326 anc 324 of the Indian Penal Code in same trial— 
Sentence of detention for offence tinder s. 326—Senience of 
‘whipping for offence under s, 324—Legality of sentences—Pre- 
vention of Crime (Young Offenders) Act (Burma Act II of 1930),° 
$25 (1j— te hi (Burma Amendment) Act (Burma Act val 
of 1927), s.3, ‘The accused, aged over 16, was convicted under 
' . 326 of the Indian Penal Code for causing grievous hurt to one 
person and under s, 324. for causing simple hurt to another person, 
For the first offence the magistrate directed him to be sent to the 
Borstal School and for the second offence he ordered that the 
accused should receive 20 lashes, Held, that the separate punish- - 


ments for. the separate offences were legal and jvst. 5 
KING-EMPEROR ¥. NGA OHN SHWE ect Fl eae” Oa 
WHIPPING, SENTENCE OF, ACCUSED UNDERGOING IMPRISONMENT ws 4043. 
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